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DECISIONS 


OF THE 


COMPTROLLER GENERAL OF THE UNITED STATES 


(A-36653) 
RETIREMENT, CIVILIAN—DISABILITY—EFFECTIVE DATE 


When there is pending an application for disability retirement under section 
6 of the civil retirement act of May 29, 1930, 46 Stat. 472, no adminis- 
trative action should be taken to separate the employee from the serv- 
ice solely because of disability or to prevent the employee from rendering 
service, until the final decision of the Bureuu of Pensions and/or the 
Administrator of Veterans’ Affairs is rendered, which decision will fix the 
effective date of the retirement, the change from active status to retire- 
ment status for pay purposes to be continuous in so far as possible and in 
accordance with the act of April 23, 1930, 46 Stat. 253, establishing the 
first of a month as a uniform retirement date. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, July 1, 

1931: 

In reply to my letter of May 27, 1931, there has been received your 
letter of June 23, 1931, reporting the facts and furnishing certified 
copies of the administrative orders, in the case of Mary E. Wade, 
who is claiming compensation as an employee of the Veterans’ 
Bureau for the period from December 1, 1930, to March 7, 1931. 

From the record as submitted by you the essential facts appear to 
be as follows: 

On August 8, 1930, the Veterans’ Bureau mailed to the Bureau 
of Pensions an application for the retirement of Miss Wade for 
total disability, under the provisions of section 6 of the civil retire- 
ment act of May 29, 1930, 46 Stat. 472, to which Miss Wade objected. 
On November 5, 1930, she was notified by the Veterans’ Bureau as 
follows: 

This has reference to previous correspondence in your case, wherein you 
were advised that action was being taken looking toward your retirement in 


accordance with section 6 of the amended retirement act of May 29, 1930. 
The Bureau of Pensions, after considering the application, has taken favorable 
action. 

In order to fix the date of commencement of annuity, the Bureau of Pen- 
sions has requested information as to the date your pay will terminate in 
the bureau. You are, therefore, advised that action is being taken to ter- 
minate your services with this bureau effective at the close of business No- 
vember 30, 1930. You will then be placed in a retirement status by the Bureau 
of Pensions effective December 1, 1930. 


1 
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In the final retirement decision in this matter, dated March 4, 
1931, there is a statement that retirement was granted December 3, 
1930, by the Acting Commissioner of Pensions, although no adminis- 
trative order to that effect has been furnished with your report, and 
that Miss Wade apnealed from such action December 13, 1930, to the 
Administrator of Veterans’ Affairs, the appeal being in the nature 
of a request for an examination “by a disinterested branch of Gov- 
ernment, with my personal physician present.” Apparently the ad- 
ministrator did not then consider the case as on appeal from a final 
action of the Bureau of Pensions but on December 20 asked that the 
bureau grant her request for a further examination. The examina- 
tion requested was held January 6 and 8, 1931, by three physicians 
of the Public Health Service, and, as a result thereof, on January 
28, 1931, the Veterans’ Bureau was advised by the Acting Commis- 
sioner of Pensions as follows: 


For the information of your office and for the purpose of completing your 
record, you are advised that claim No. R-30371, under section six of the act of 
May 29, 1930, of Mary E. Wade, a former employee of the U. S. Veterans’ 
Bureau (clerk), has been rejected on the ground that total disability for useful 
and efficient service is not shown. 


February 6, 1931, appeal was taken by the Veterans’ Bureau from 
this decision to the Administrator of Veterans’ Affairs, who affirmed 
the same March 4, 1931. Under date of March 6, 1931, the Civil 
Service Commission was advised by the Veterans’ Bureau as fol- 
lows: 


There is attached hereto request for reinstatement in the case of Miss Mary 
E. Wade, whose services were terminated effective at the close of business 
November 30, 1930, for total disability in accordance with section 6 of the 
amended retirement act of May 29, 1930. 

Miss Wade appealed to the administrator on this action and after a review 
of the case he has held that she is not totally disabled for useful and efficient 
service, and it is desired to restore her to her former position. 

It will therefore be appreciated if the commission will authorize her rein- 
statement as a grade CAF-1 clerk, at $1,500 per annum. 


On March 7, 1931, Miss Wade was advised by the Veteran’s Bureau 
as follows: 


You are hereby permanently appointed, subject to taking the oath of office, 
as a clerk, at a salary at the rate of $1,500 per annum, C. A. & F. Service, 
grade one, 8S. & E. 1931 (C. S. Reinstatement Certificate No. 34319), effective 
March 7, 1931. 


By letter dated March 28, 1931, she was advised by the Adminis- 
trator of Veterans’ Affairs as follows: 


This has further reference to your communication of March 17th regarding 
the recent decision rendered on the question of your retirement under the civil 
service retirement laws. 

Upon going into your case I find you were separated from the service at the 
close of business November 30, 1930, and did not reenter and take the oath of 
office until March 7, 1931. At the time of your discontinuance you had been 
granted all the annual and sick leave due you for the calendar year 1930. 

Inasmuch as you rendered no service to the bureau between your separation 
and the date of your reappointment, you are advised I am not aware of any 
authority whereby you may receive compensation for the above period. 
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You report that “ The amount of leave granted prior to November 
30, 1930, date of discontinuance, was 30 days sick, 30 days annual, 
and 61 days 3 hours and 15 minutes leave without pay.” 

There is not disclosed in this case any administrative order actually 
separating Miss Wade from the service. The letter of November 5, 
1930, to her was merely a notice that “action is being taken to 
terminate your service with this bureau effective at the close of 
business November 30, 1930.” Furthermore, such action would have 
been premature, as it was stated to be based on her retirement, and 
on November 30, 1930, the date termination of services was proposed, 
the retirement proceedings were yet pending, and neither the initial, 
nor the final, decision of the Commissioner of Pensions and/or the 
Administrator of Veterans’ Affairs had been made. An employee 
whose separation from the active service is solely for the purpose of 
granting the benefits of disability retirement may not, by adminis- 
trative action, be placed in such a position as to lose the benefits of 
both an active duty and a retired status. Change from active duty 
to retired status is not to be controlled by the same principles appli- 
cable to dismissal or other separations from the service. See 10 
Comp. Gen. 478. 

When there is pending an application for disability retirement 
under section 6 of the civil retirement act no administrative action 
should be taken to separate the employee from the service solely 
because of disability or to prevent the employee from rendering 
service until the final decision of the Bureau of Pensions and/or the 
Administrator of Veterans’ Affairs is rendered, which said decision 
will fix the effective date of the retirement, the change from active 
status to retirement status for pay purposes to be in accordance with 
the act of April 23, 1930, 46 Stat. 253. In other words, the active 
duty and retired status of an employee should be continuous in so far 
as possible. No payment should be made in any case pending retire- 
ment proceedings instituted by the administrative office until the 
time allowed for appeal to the Administrator of Veterans’ Affairs 
shall have expired. 

There has not been overlooked the following provision in section 6 
of the civil retirement act controlling disability retirement: 


* * * No claim shall be allowed under the provisions of this section 
unless the application for retirement shall have been executed prior to the 
applicant’s separation from the service or within six months thereafter:* * * 


There is nothing in this provision which would permit an adminis- 
trative office to separate an employee from the service on its own 
motion solely for the purpose of requiring the employee to accept 
disability retirement benefits prior to the final decision as to the 
retirement status of the employee. The question as to whether an 
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employee shall be separated from the service by administrative action 
should be determined without regard to whether the employee is or 
is not entitled to retirement. The period of six months after separa- 
tion from the service within which to make applications for retire- 
ment refers to applications by employees who have resigned or who 
have been separated from the service for other causes which would 
not preclude an application for retirement. 

Accordingly, as Miss Wade had not separated from the serv- 
ice, her status during the period from December 1, 1930 to March 
6, 1931, both dates inclusive, should be regarded as that of an 
employee on leave of absence while holding an active duty position. 

As she rendered no service during December, 1930, and had no 
sick or annual leave to her credit for the calendar year 1930, she is 
not entitled to any pay for December, 1930. 

In decision of August 29, 1930, 10 Comp. Gen. 102, 104, it was 
stated : 

Hereafter employees under any department or office subject to the provisions 
of the leave statutes above quoted and cited may not be granted annual or 
sick leave of absence with pay at the beginning of a calendur, or other leave 


year, immediately following a period of absence in a non-pay status in the 
preceding yeur, unless and until there has been return to duty. 


If claimant returned to duty March 7, 1931, she may be paid 
compensation for such part, if any, of the period from January 1 
to March 6, 1931, inclusive, as may be covered by any annual leave or 
sick leave that may be granted thereafter pursuant to the leave 
regulations of the Veterans’ Administration. 


(A-36165) 
TRAVELING EXPENSES—VESSELS OF FOREIGN REGISTRY 


Reimbursement may not be allowed under section 601 of the merchant marine 
act of May 22, 1928, 45 Stat. 697, for expenses incurred by an officer or 
employee, or for dependents, traveling at Government expense, for travel 
on a foreign vessel by a circuitous route for the pleasure or convenience 
of the employee or officer, where travel by the official or direct route 


could have been performed on a vessel registered under the laws of the 
United States. 


Decision by Comptroller General McCarl, July 2, 1931: 
Flavia Wiggins, former clerk and special disbursing agent, De- 
partment of Commerce, has requested review of the disallowance 
of credit in the settlement of her accounts for March quarter, 1930, 
for items aggregating $129.67, representing reimbursement to her- 
self, in part, of expenses incurred for herself and dependent mother 
for travel upon a vessel of foreign registry when returning by a cir- 
cuitous route to the United States from Rio de Janeiro, Brazil. 
The travel was performed under authority of orders dated De- 
cember 15, 1929, of the Assistant Director, Bureau of Foreign and 
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Domestic Commerce, which directed travel by the employee and 
her dependent mother by the shortest and most direct route from 
Rio de Janeiro, Brazil, to New York, Washington, and such points 
en route as might be necessary, and from Rio de Janeiro to New 
York and San Antonio, Tex., respectively. It appears, however, 
that under date of October 15, 1929, permission for the return 
travel to the United States via circuitous route had been granted 
by the assistant director as follows: 


It will be entirely agreeable to us if you return to the States with your 
mother by way of Europe, provided of course the additional expense is paid 
by you personally and the additional time required is taken from your annual 
leave. * * * 


The journey via Europe involved travel by a vessel of foreign 
registry between Rio de Janeiro and Lisbon, Portugal, land travel 
in Europe, and water travel by an American vessel from London to 
New York. The stated cost of such circuitous travel by the em- 
ployee and her dependent mother is shown to have been in excess of 
what the travel would have cost by the direct route, and, accord- 
ingly, the special disbursing agent reimbursed herself for such 
actual expenses in the amount the travel supposedly would have cost 
by the direct route. However, if there be excluded from the actual 
expenses by the circuitous route, the cost of: travel on the foreign 
vessel from Rio de Janeiro to Lisbon, the stated actual expenses by 
the circuitous route are less than the cost would have been by the 
direct route. In the audit of the vouchers the cost of travel on the 
foreign vessel to Lisbon, was excluded, and credit was allowed only 
for the remaining expenses otherwise proper and correct, which, as 
just stated, were less than it would have cost to have traveled by 
the direct route. The special disbursing agent urges that the ex- 
pense of travel on the foreign vessel should not be excluded but that 
credit in an amount equal to the entire cost of travel which would 
have been incurred by the direct route should be allowed for the 
reason that there was no line of American vessels operating be- 
tween the ports of Rio de Janeiro and Lisbon. 

Section 601 of the act of May 22, 1928, 45 Stat. 697, provides: 


Any officer or employee of the United States traveling an official business 
overseas to foreign countries, or to any of the possessions of the United 
States, shall travel and transport his personal effects on ships registered 
under the laws of the United States when such ships are available, unless the 
necessity of his mission requires the use of a ship under a foreign flag: 
Provided, That the Comptroller General of the United States shall not credit 
any allowance for travel or shipping expenses incurred on a foreign ship in 
the absence of satisfactory proof of the necessity therefor. 


The purpose of this act is to require officers and employees to 
travel on American registered vessels, when such vessels are avail- 
able, where there is actual travel by water to and from foreign 
countries or possessions of the United States, and it mandatorily 
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requires the denial of credit for “any allowance for travel or ship- 
ping expenses incurred on a foreign ship” in the absence of satis- 
factory proof of the necessity therefor. It has been held that under 
this statute the necessity for travel on a vessel of foreign registry 
must relate solely to the traveler’s mission and not to his personal 
convenience or preference. 10 Comp. Gen. 245. It has been held, 
also, that the statutory restriction applies to the traveling expenses 
of dependents payable under governmental appropriations. 9 
Comp. Gen, 210. Therefore, credit may not be allowed for the ex- 
pense of travel incurred on a foreign vessel by a circuitous route for 
the pleasure or convenience of the employee or dependents traveling 
at Government expense where, as here, travel by the official or direct 
route could have been performed on a vessel registered under the 
laws of the United States, because, under such circumstances, there 
is no necessity for travel by a foreign vessel. 

Accordingly, the disallowance of credit for expenses incurred in 
this case for travel on the foreign vessel must be and is sustained. 
The amount involved should be deposited without delay. 


(A-36825) 
RETIREMENT--UNIFORM DATE—DISTRICT OF COLUMBIA 


The provisions of the act of April 23, 1930, 46 Stat. 253, effective July 1, 1930, 
establishing the first of a month as a uniform retirement date under all 
retirement statutes affecting personnel payments subject to audit by the 
General Accounting Office are applicable to all of the personnel of the 
District of Columbia, including policemen, firemen, and school teachers. 

Comptroller General McCarl to the President of the Board of Commissioners 

of the District of Columbia, July 2, 1931: 

In the audit of accounts of J. R. Lusby, disbursing clerk of the 
District of Columbia, it has been disclosed that the provisions of the 
uniform retirement date act of April 23, 1930, 46 Stat. 253, effective 
July 1, 1930, are not being applied in the retirement of policemen, 
firemen, and school-teachers of the District of Columbia. 

On voucher No. 62241, Pay Roll for Police Pensioners, sheet 12, 
it is disclosed that C. E. La Dow was “ Placed on pension roll to take 
effect January 8, 1931,” and copy of the following order of the 
Board of Commissioners of the District of Columbia is attached to 
the pay roll: 

That Clarence E. La Dow, a private in the Metropolitan police department, 
D. C., having reached the age of sixty-three, and having served continuously 
for over thirty-one years in the department, is hereby retired, to take effect 
from and after January 7, 1931. 

That Clarence E. La Dow is hereby granted relief in the sum of $100 per 


month, payable from the policemen and firemen’s relief fund of the District of 
Columbia, to take effect on and after January 8, 19381. 
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On voucher No. 58235, Pay Roll for Retired Public School Teach- 
ers, sheets 1 and 7, it is disclosed that Theora J. Bunnell was “ Retired 
on and after December 4, 1930.” 

The act of April 23, 1930, supra, provides as follows: 

That hereafter retirement authorized by law of Federal personnel of whatever 
class, civil, military, naval, judicial, legislative, or otherwise, and for whatever 
cause retired, shall take effect on the Ist day of the month following the month 
in which said retirement would otherwise be effective, and said 1st day of the 
month for retirements hereafter made shall be for all purposes in lieu of such 
date for retirement as may now be authorized; except that the rate of active 
or retired pay or allowance shall be computed as of the date retirement would 
have occurred if this act had not been enacted. 


Sec. 2. This act shall become effective July 1, 1930. All laws or parts of 
laws, in so far as in conflict herewith, are repealed. 


This act was proposed primarily as an accounting expediency. 
The object was to establish the first of a month, corresponding to 
the beginning of a pay period, as a uniform retirement date under all 
retirement statutes affecting personnel payments subject to audit 
by this office, the purpose being to simplify the computation of 
active duty and retired pay for fractional periods. See page 32 
of the Annual Report of the Comptroller General of the United 
States for the fiscal year 1930. In applying the statute there appears 
no need to distinguish between employees of the United States and 
employees of the District of Columbia Government, merely because 
the term “ Federal personnel” is used in the statute. See letter to 
you dated February 21, 1931, A-35365, forwarding copy of office 
letter of same date to William M. McCloskey. 

No adjustments need now be made in active duty or retired pay 
incident to retirements heretofore made of District of Columbia 
personnel on any day of the month, but hereafter administrative 
action should follow the act of April 23, 1930, supra, in payments of 
active duty or retired pay to all classes of District of Columbia 
personnel. 

A number of questions arising under the statute have been con- 
sidered and answered in the decisions of this office. See 9 Comp. 
Gen. 512; 10 id. 28, 33, 36, and 72. See particularly 10 Comp. Gen. 
86 as to cases involving an administrative discretion in the fixing 
of the date of retirement. Upon request this office will give con- 
sideration to any additional questions which may arise in the appli- 
cation of the statute to the personnel of the District of Columbia. 


(A-87013) 


CHECKS—FORGED INDORSEMENTS—RECLAMATION 


The general rule that when the Government, in issuing and delivering a check, 
deals directly by correspondence or otherwise with the particular person 
to whom the check is issued and delivered, though deceived as to his 
identity, reclamation may not be effected from the indorser who accepted 
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the check from such person for value without notice of his lack of title 
to the check, is not applicable when the person, a man, represents himself 
to be a woman and receives and cashes checks drawn in the name of a 
female payee. 


Comptroller General McCarl to the Treasurer of the United States, July 3, 

1931: 

Reference is made to your letter, AWS:C, of May 6, 1931, return- 
ing 10 adjusted compensation checks, each in the amount of $14.90, in 
favor of Annie Gee Dixon, and requesting to be advised whether the 
decision in the Philip V. Walters case, A~29959, is applicable thereto 
and, if so, whether reclamation may be abandoned. The checks 
involved are as follows: 



























Check No. Date Check No. Date 
ae October 1, 1925. | 492559_...........__. January 1, 1927. 
a a, ae aie January 1, 1926. | 665956_............__. April 1, 1927. 
Gee Ri bed el April 1, 1926, Nh ideigitihahdeste! July 1, 1927. 
IID, ih ccetctiiiieisieameiastals July 1, 1926. hl cates October 1, 1927. 
TD iicateinientivnneneicen October 1, 1926. | 740944.-.-......_.... January 1, 1928. 


It appears from the secret service operative’s report and other 
facts of record that the brother-in-law of the payee of the listed 
checks, A. W. Dixon, or Alfred W. Dickson, a negro, of Darlington, 
S. C., agreed, if the payee would give him the discharge certificate 
of her deceased son, to file claim for her for adjusted compensation as 
a dependent mother under the World War adjusted compensation 
act; that the payee gave him the discharge certificate and he secured 
an application blank from the Red Cross at Darlington; that in 
executing the application Dixon used his own finger prints instead 
of the payee’s, made her mark, and gave his own address at 139 
Exchange Street, Darlington, instead of the address of the payee; 
that the application was then sent to Washington and thereafter the 
checks in question were mailed by the Veterans’ Bureau to the 
Exchange Street address; and that the checks were indorsed in the 
name given in the body thereof and cashed at or deposited in the 
Carolina National Bank. Checks Nos. 492559 and 683648 bore, also, 
the indorsement of A. W. Dixon. The circumstances under which 
the checks were cashed are not disclosed. 

The payee has alleged that whenever she inquired of Dixon 
whether any checks had been received, he always told her he 
“couldn’t get any hearing from Washington.” Subsequently, the 
payee was informed by the Red Cross that the checks had been sent 
to the Exchange Street address and had been negotiated. While the 
payee informed the secret service operative that she had never 
authorized Dixon to indorse or cash the checks, Dixon, in a sworn 
affidavit, stated that the checks were indorsed and cashed at the 
direction of the payee. However, he paid the payee $30 as partial 
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restitution of the amounts appropriated by him, and on May 31, 
1930, was arrested, arraigned before the United States Commissioner 
at Florence, S. C., waived preliminary hearing, plead guilty, and 
was held for the action of the grand jury. He was indicted at 
Aiken, S. C., December 1, 1930, plead guilty and was sentenced to 
serve four months in the Sumter County jail. 

Notwithstanding the fact that A. W. Dixon plead guilty to the 
charge of forging the checks, there appears to be no resemblance 
whatever between the handwriting in his signature as it appears as 
second indorser on checks Nos. 492559 and 683648 and the hand- 
writing in the indorsement of the name of Annie Gee Dixon on all of 
the checks. 

Inasmuch as in the instant case the Veterans’ Bureau dealt directly 
with the forger, you request advice whether the rule as announced 
in decision of January 16, 1930, A-29959, in the Walters case, to the 
effect that where the Government deals directly with a particular 
person to whom a check is issued and delivered reclamation can not 
be effected from the indorser, is applicable to the facts here involved. 
In the Walters case, the person who received and cashed the check 
actually assumed and was known by the name of the rightful payee 
of the checks, whereas in the present case while the person who cashed 
the checks had used deception in getting the Veterans’ Bureau to 
issue them and send them to his address they were issued and sent 
in the name of the rightful payee who was a woman, the action of 
the Veterans’ Bureau in permitting the checks to get into the posses- 
sion of A. W. Dixon, a man, did not relieve the bank of its liability 
in cashing the checks on the forged indorsement of Annie Gee Dixon, 
there being no representation made to the bank nor reason for the 
bank to believe that the A. W. Dixon (a man), who had obtained 
possession of the checks and who presented them for cashing, was 
the payee named in the checks, Annie Gee Dixon (a woman). It 
is clearly established that the rightful payee of the checks did not 
indorse them, that her name was forged thereon, and that the 
indorsing banks failed to secure the genuine indorsement of the payee 
of said checks or the person duly authorized to indorse the checks 
on her behalf. All prior indorsements are guaranteed by the indors- 
ing banks and the Treasury Department should effect reclamation of 
the proceeds of the checks to the extent of $119, the payee having 
admitted receipt of $30 from A. W. Dixon as partial restitution of 
the amount involved. 













DECISIONS OF THE COMPTROLLER GENERAL 


(A-97114) 


COMPENSATION—OVERTIME—CUSTOMS AND IMMIGRATION 
INSPECTORS—PANAMA CANAL 


Payments of overtime compensation are authorized to customs inspectors 
employed by the Panama Canal under the conditions prescribed for pay- 
ment of overtime compensation to customs inspectors in the continental 
United States by the act of February 13, 1911, as amended by the act of 
February 7, 1920, 41 Stat. 402, and to immigration inspectors employed by 
the Panama Canal under the conditions prescribed for payment of over- 
time compensation to immigration inspectors in the continental United 
States by the act of March 2, 1931, 46 Stat. 1467, the latter to be payable 
only for periods prospectively from the effective date of the regulations 
prescribed by the Panama Canal. 

Overtime compensation of customs inspectors employed by the Panama Canal 
for inspecting baggage of passengers on Army transports should be paid 

under appropriations for Army transportation. 


Comptroller General McCarl to the Governor of the Panama Canal, July 6, 
1931: 


Consideration has been given to your letter of June 6, 1931, as 
follows: 


1. By act of Congress, approved March 2, 1931 (Public, No. 774, 7ist Con- 
gress), provision was made for the payment of overtime to immigrant inspec- 
tors in the United States, for work done after 5.00 p. m. and on Sundays 
and holidays. 

2. Following the receipt of this act on the Isthmus, one of the quarantine 
inspectors of the Panama Canal, who also acts as immigrant inspector, 
applied for the payment of overtime in conformity with the act authorizing 
overtime to immigrant inspectors in the United States, basing his claim for 
such overtime also on the fact that overtime payments of a like character had 
been made to customs inspectors in the employ of the canal since September 1, 
1919. 

3. This application caused a review of the law and regulations under which 
overtime compensation was being allowed to customs inspectors, and such 
review indicated that there might be a question as to whether such overtime 
compensation was being made in accordance with the existing law and 
regulations. 

4. The overtime payments to customs inspectors was authorized by the 
Governor of the Panama Canal on the recommendation of the chief of civil 
affairs, effective September 1, 1919, based on the then existing law and cus- 
toms regulations in the States, which authorized the payment of such over- 
time. The law authorizing such overtime payment is now embodied in section 
267, title 19, of the U. S. Code. 

5. At that time there seemed to be no objection to authorizing such overtime 
payments to Panama Canal customs inspectors in view of the fact that the 
governor, under authority of the President, was authorized to fix the com- 
pensation of employees of the Panama Canal at a rate not exceding 25% in 
excess of the salaries or compensation paid to Government employees in the 
continental United States. (Sec. 4, Panama canal act.) 

6. At the time these payments were authorized it is apparent that another 
statute, which became effective July 1, 1919, was not considered nor even 
known to have been in existence at that time. This statute, thus referred to, 
is now embodied in sec. 66, title 5, U. S. Code. It prohibits any employee of the 
Government from receiving any compensation from outside parties. The provi- 
sions authorizing overtime payments to immigrant inspectors in the act of 
March 2, 1931, and to customs inspectors in sec. 267, title 19, U. 8. Code, would 
appear to take these services out of the provisions of sec. 66, title 5, U. 8S. 
Code. 

7. At the time overtime payments to customs inspectors was authorized in 1919 
the provision was inserted in our tariff providing for collection of the amounts 
authorized as overtime payments to inspectors to be made from vessels requiring 
the use of inspectors for the purpose of inspecting passengers’ baggage, when 
the vessel required such service after 6.00 p. m. or on Sundays or holidays. 
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8. Since September 1, 1919, collections have been made against vessels desir- 
ing to land passengers after 6.00 p. m. on a week day, or on Sundays and holi- 
days, such charge being made and the service of the customs inspectors being 
furnished only on request of the master or agents of such vessel. (See current 
Panama Canal Tariff No. 10, page 27.) 

9. The amounts necessary to pay such charges have been collected through 
deposit with the collector, and the collector has paid such deposit direct to the 
customs inspectors without such receipt and disbursement showing in the ac- 
ae of the collector, which have been audited by the General Accounting 

ftice. 

10. This is the particular practice which seems questionable, in view of the 
decisions rendered by you, attention being particularly called to your decision 
of June 16, 1930 (A-30685). 

11. The propriety of making these overtime payments to customs inspectors is 
not questioned, and I believe has resulted in an actual saving to the Panama 
Canal for the reason that, except for the payment of this overtime, it would 
have been necessary to employ additional inspectors. In other words, the 
amount of payment for compensation, including overtime, has been less than it 
would have been had the collections from the steamships been credited to our 
appropriation, as authorized in our annual appropriation acts, and additional 
inspectors employed to perform the service, so that the service could have been 
performed without incurring overtime. 

12. The amount of overtime received by the inspectors is not excessive, the 
overtime duty being distributed as equitably as practicable among all the cus- 
toms inspectors, and has resulted in a payment of approximately $30.00 per 
month to each inspector for such overtime. 

13. In view of the fact that these payments for overtime have not appeared 
in the accounts of the collector, which have been audited either by the General 
Accounting Office in Washington or by your inspectors detailed for the examina- 
tion of the collector’s account on the Isthmus, I have directed that further 
payments of this overtime to customs inspectors be suspended pending your 
decision as to the legality of such payments. 

14. If the payment of such overtime is considered legal and proper by you, 
it is my intention to have such collections and payments fully shown in the 
collector’s account: hereafter. 

15. The pay of customs inspectors employed by the Panama Canal is based 
on the three lower rates of pay authorized by act of Congress approved May 29, 
1928, for customs inspectors in the United States, plus the 25% increase 
authorized for canal employees by the Panama Canal act, and the overtime 
allowance is the same as that allowed inspectors in the United States under the 
provisions of sec. 66, title 5, U. S. Code. 

16. In view of the foregoing, your decision is requested as to my authority to 
continue overtime payments to customs inspectors and to make such payments to 
immigrant inspectors employed by the Panama Canal. 

17. In this connection, your attention is invited to the fact that your office 
has considered one phase of this matter in a decision made to Major BE. T. 
Comegys, disbursing officer, Finance Department, under date of October 27, 1922 
(A. D. 7182), in which it was held that payment of bills rendered by the 
Panama Railroad Company for cash advanced to customs inspectors for inspec- 
tion of baggage on the U. S. Army Transport Somme was not authorized. The 
regulation authorizing collection for the overtime of inspectors was quoted in 
that decision. ‘ 

18. It appears that subsequent to the rendition of this decision you rendered 
a decision to Major W. A. McNichols, of the Finance Department, under date of 
October 6, 1926 (6 Comp. Gen. 237), in which, quoting from the syllabus, you 
held: “ Where such overtime services are necessary in connection with the 
inspection of baggage on an Army transport, the additional compensation is a 
proper charge against the appropriation ‘Army transportation’ for the fiscal 
year in which the service is rendered.” 

19. Under this latter decision it would seem as if our bills for the overtime 
service of our customs inspectors are proper ones for payment from funds 
available for Army transportation. As a matter of fact, since your decision 
rendered to Major Comegys in 1922, the amount of the charges authorized to be 
made against commercial vessels has been collected from the passengers on 
Army transports and paid to customs inspectors for overtime, the same as 
collections made from commercial vessels under like circumstances. 











12 DECISIONS OF THE COMPTROLLER GENERAL 






20. In view of your decision in 6 Comp. Gen. 237, should not our bills for 
overtime service of customs inspectors for inspecting baggage of passengers on 
Army transports, be accepted by Army quartermasters and paid from appro- 
priation “ Army transportation "? 


Your letter presents for decision three specific questions which may 
be stated as follows: (1) Whether payments of overtime compensa- 
tion to customs inspectors employed by the Panama Canal may 
continue; (2) whether overtime compensation may be paid to immi- 
gration inspectors employed by the Panama Canal; and (3) whether 
overtime compensation of customs inspectors for inspecting baggage 
of passengers on Army transports should be paid under appropria- 
tions for Army transportation. 

Inspectors and employees of the Customs and Immigration Serv- 
ices on the Isthmus are under the jurisdiction of the Panama Canal 
and not under the Treasury and Labor Departments. It is under- 
stood that overtime compensation has heretofore been paid to cus- 
toms inspectors employed by the Panama Canal under the same or 
similar conditions as prescribed by the act of February 13, 1911, as 
amended by the act of February 7, 1920, 41 Stat. 402, for customs 
inspectors employed in the continental United States. It has been 
generally recognized as the purpose and intent of section 4 of the 
Panama Canal act of August 24, 1912, 37 Stat. 561, to authorize the 
payment of compensation rates to Panama Canal employees on the 
basis of the rates prescribed by law for the same or similar govern- 
mental positions in the continental United States, plus a differential 
of not to exceed 25 per cent. See decision of May 12, 1931, 10 Comp. 
Gen. 519, holding that the classification act as extended to the field 
service by section 2 of the Brookhart salary act is now applicable to 
employees of the Panama Canal, wherein was cited the decision of 
August 7, 1925, A-9682, authorizing the adjustment of salary rates 
of postal employees for the Panama Canal on the basis of the new 
rates prescribed by the postal reclassification act of February 28, 
1925, 48 Stat. 1053. This policy reasonably may be held to apply not 
only to the fixing of the regular or basic rates of compensation of 
Panama Canal employees, but also to the benefits of overtime com- 
pensation or other extra compensation which may be specifically 
authorized by law for Government employees in the continental 
United States. The act of March 3, 1917, 39 Stat. 1106, which became 
effective July 1, 1919, prohibiting the payment of compensation of 
Government officers and employees from private sources, does not 
apply to the payment of overtime compensation of customs and im- 
migration employees under specific statutory authority which re- 
quires the steamship or other transportation companies to pay for 
the overtime under certain conditions. See 3 Comp. Gen. 128. Ac- 
cordingly, questions (1) and (2) are answered in the affirmative to 
the extent that such payments of overtime compensation are made 
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to customs inspectors under the conditions prescribed by the act of 
February 7, 1920, supra, and to immigration inspectors and employ- 
ees under the conditions prescribed by the act of March 2, 1931, 46 
Stat. 1467, the latter to be payable only for periods prospectively 
from the effective date of the regulations prescribed by the Panama 
Canal for payment of such overtime. See decision of June 8, 1931, 
A-36167, 10 Comp. Gen. 537. Proper accounting to this office is 
required for all such payments of overtime compensation either to 
customs inspectors or immigration inspectors or employees hereafter 
made. 


Referring to question (3), your attention is invited to the deci- 
sion of April 21, 1928, A-22614, reconsidering and modifying the 
decision of October 27, 1922, A. D. 7182, wherein it was stated as 
follows: 


The tariff supplement of the Panama Canal, effective September 1, 1919, 
provided that in order to facilitate the discharge of passengers from vessels, 
the Bureau of Customs should furnish customs inspectors after the usual 
working hours for the inspection of passengers’ baggage and that for such 
services the customs officials should receive certain extra compensation therein 
provided for, the amount thereof to be a charge against the vessel. 

There appears to be no provision made in the customs regulations of. the 
Panama Canal covering services with respect to the ship’s cargo similar to 
those provided for in the act of February 7, 1920, supra, under which the 
decision, 6 Comp. Gen. 237, was rendered, and no customs supervision appears 
to be exercised over the loading or unloading of a ship’s cargo in the ports 
of the Canal Zone. It is also stated by the commanding officer of the Panama 
Canal, in sixth indorsement of November 9, 1927, that there is no provision 
for payment of overtime services of customs inspectors for any other purpose 
than the inspection of passengers’ baggage and that a ship which does not 
carry passengers does not require the services of customs officers other than 
those of the boarding officer. 

Your present submission stresses the point that the primary object in hav- 
ing the baggage of passengers on Army transports inspected after usual 
working hours is not for the benefit or convenience of the passengers but to 
expedite the unloading of freight. 

As stated in decision of October 27, 1922, the tariff supplement allowing 
compensation for overtime services was intended to apply primarily to com- 
mercial vessels rather than to Army transports, and in instances where pas- 
sengers are transported on Army transports the regulations provide that the 
transportation shall be without expense to the United States. The decision in 
1922 was based upon the theory that by allowing overtime compensation to 
customs officials for their services in connection with the inspection of pas- 
sengers’ baggage on Army transports such allowance would be tantamount to 
imposing upon the Government an expense contrary to the regulations govern- 
ing the transportation of passengers on Army transports, and said decision 
as rendered upon that basis was correct. 

However, in view of the representations now made, I have to advise that 
in cases in which it is clearly shown that the passengers had to be discharged 
from the Army transport prior to unloading its cargo, and that it was in the 
interest of the United States to unload the cargo as soon as possible, and that 
the inspection of the passengers’ baggage after usual working hours did in 
fact expedite the unloading of the cargo, the expenses of paying for the over- 
time services of customs inspectors in inspecting passengers’ baggage on Army 
transports under the tariff supplement of the Panama Canal may be considered 
as being occasioned by the necessity of unloading the cargo of the Army trans- 
port and, as such, properly may be charged against the vessel and paid under 
the appropriation “Army transportation” made available for the operation 
of Army transports. See act of February 23, 1927, 44 Stat. 1113. To such 
extent the decision of October 27, 1922, is modified. 
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While this question is properly for submission by the Secretary 
of War, under the conditions stated in said decision, question (3) 
may be answered in the affirmative. 


(A-37247) 


COMPENSATION—FOREIGN SERVICE OFFICERS—PAYMENT IN 
FOREIGN CURRENCY 


The fact that a law in Mexico prohibits the circulation of foreign currency in 
that country is not in conflict with the laws of the United States requir- 
ing the collection of consular fees in United States currency or its equiv- 
alent, and there is no authority by reason of such Mexican law to pay 
the salaries of Foreign Service officers, fixed in United States currency 
in currency other than that of the United States when such currency 
is available. 


Comptroller General McCarl to the Secretary of State, July 10, 1931: 
There has been received your letter of June 19, 1931, as follows: 


There is enclosed a copy and translation of the decree of Alvaro Obregon, 
President of the United Mexican States, dated June 6, 1931, which makes it 
unlawful to import or cause to circulate in the Republic of Mexico bank bills 
and in general all classes of foreign money that is not of gold (metal). 

The tariff of United States consular fees requires that all fees be collected “ in 
the coin of the United States or at its representative value in exchange.” 
Therefore, Foreign Service officers are required to accept American currency if 
presented in payment of fees collected in accordance with that tariff. 

The exchange of United States currency for Mexican currency by disbursing 
officers is prohibited by section 3651 of the Revised Statutes except for use in 
the payment of items stated in Mexican currency when such Mexican currency 
is not otherwise available. The practice of the department and the General 
Accounting Office has been to require the payment in United States currency of 
salaries and other items stated in United States currency if such funds are 
available, as would be the case where fees are collected in United States cur- 
rency at various posts in Mexico. 

According to the decree of President Obregon of the United Mexican States, 
it ic unlawful for the officers or other recipients of such American currency in 
payment of salaries or expenses to place said currency in circulation in Mexico, 
and the officers themselves can not legally even send such American currency to 
the United States in the mail and then draw against it, as it is illegal to trans- 
mit currency through the Mexican mails. (Universal Postal Convention of 
London, 1929, article 45, section 1, paragraph g.) 

It is evident that the laws of the United States and those of Mexico conflict 
with respect to the collection of American consular fees in United States 
currency and the subsequent circulation and disposition of such currency in 
accordance with the laws of the United States. In this connection George P. 
Shaw, American consul at San Luis Potosi, Mexico, stated in his despatch to the 
department, dated November 15, 1930, as follows: 

“The payment of salaries in United States currency causes the employee to 
receive less pesos than he would if paid at the bank's selling rate of the day for 
drafts. Furthermore, having no transactions with the United States he must 
convert the bills into pesos. He can not legally even send them to the United 
States in the mail and then draw against them, as it is illegal to transmit 
currency through the Mexican mails. See the Universal Postal Convention of 
London, 1929, article 45, section 1, paragraph g. There is considerable doubt 
in the officer’s mind as to the propriety of paying salaries in Mexico in United 
States currency (paper and silver), as that procedure is expressly prohibited by 
presidential decree of June 6, 1921. A copy and translation of this decree are 
attached to this despatch. The United States law providing for the payment 
of salaries in United States currency when that currency is available, of course, 
conflicts with the Mexican law on the subject, which makes that proceedure 
illegal. The Mexican law refers only to the circulation of currency and does 
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not prohibit salaries being fixed in foreign currency and paid in pesos the 
equivalent thereof. Authority is requested to transmit all fees collected in 
United States currency, except gold coin (which are now very few) to the 
Treasurer of the United States by means of drafts purchased at the bank in 
dollars (there is legal provision for this, although the transaction is made at a 
loss to the purchaser of the draft), thus eliminating United States currency on 
hand in the consulate, and to draw for the sums necessary to pay the balance 
due on salaries after the fees collected in pesos are applied. Since the decline 
in number of immigration visas the amount of fees in dollars is very small.” 

The department desires to avoid the breaking of the laws of Mexico by 
Foreign Service officers stationed there. It is therefore requested that you 
advise the department whether it would be proper to instruct these officers to 
purchase remittances, payable to the Treasurer of the United States, with all 
American currency collected. Legal provision for this has been made by the 
Government of Mexico. In this manner the officers will be able to pay all 
salaries and other items stated in United States currency, in Mexican currency 
at the rate prevailing on the date of payment. This will necessitate in many 
instances the drawing of drafts for a greater portion of the salaries and 
expenses than would be the case if the Mexican law did not prohibit the cir- 
culation of American currency. If the above suggestion does not meet with 
your approval, it is requested that an acceptable method be outlined in your 
reply in order that the situation may be improved. 

Your prompt reply will be appreciated in view of the fact that numerous 
suspensions and disallowances are being made in the accounts of various 
officers stationed in Mexico. 


It is not clear from the matter as stated wherein the laws of the 
United States and the laws of Mexico are in conflict. The laws of 
the United States requiring consular fees to be collected in the coin 
of the United States or at its representative value in exchange do not 
conflict with the laws of Mexico relating to the noncirculation of 
foreign money in that country; neither is there anything conflicting 
with such laws in the requirement that in so far as available United 
States currency should be used for the payment of salaries fixed in 
United States currency. The decree of the President of Mexico 
referred to in your letter has particular reference to circulation of 
foreign currency in Mexico. It can have no application as directing 
the United States Government to pay the salaries of its Foreign 
Service officers in Mexican or other currency rather than its own 
currency. The law as made by such decree is for application to such 
Foreign Service officers in providing that they can not put such 
United States currency in circulation in Mexico. Under such cir- 
cumstances they should take the necessary steps for the exchange of 
the United States currency received by them into local currency to 
comply with the law. 

It is stated, however, by the American consul at San Luis 
Potosi in the despatch quoted in your letter that the payment of 
salaries in United States currency causes the employee to receive less 
pesos than he would receive if paid at the bank’s selling rate of the 
day for drafts. This would appear to be the only reason for the pro- 
posed changes in the present procedure as suggested in your letter. 
It should be understood that the salaries of Foreign Service officers. 
being fixed in United States currency, the United States Government 
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has discharged its obligation when payment in United States cur- 
rency has been made in the amount so fixed, and there would appear 
to be no basis for the adoption of a procedure suggested in your 
letter, or any other procedure which would burden the United States 
Government with additional exchange expenses merely for the pur- 
pose of relieving the Foreign Service officers from such expenses. 

Accordingly, I have to advise that upon the facts and circum- 
stances presented there would appear to be no authority of law at this 
time for a change of the present procedure either in the manner sug- 
gested in your letter or otherwise. 


(A-36027) 


FOREIGN SERVICE OFFICERS—LEAVES OF ABSENCE IN THE 
UNITED STATES 


A Foreign Service officer ordered to the United States on his statutory leave of 
absence pursuant to section 15 of the act of May 24, 1924, 43 Stat. 143, is 
not entitled to salary contrary to the provisions of section 1742 of the Re- 
vised Statutes for excess transit time occasioned by circuitous route used in 
returning to his post of duty after expiration of leave, and has no greater 
rights in this respect than has an officer returning to his post from leave 
in the United States at his own expense. 


Comptroller General McCarl to Walter F. Boyle, American consul, July 14, 
1931: 


Reference is made to your letter of October 31, 1930, file 125.5 
WFB: PKN, relative to the disallowance of credit in the settlement 
of your accounts under certificate No. K-54528-S of an item of 
$118.75, representing salary from December 16 to 24, 1928, as 
unauthorized transit time used in returning to your post after a leave 
of absence in the United States. 

It appears from the records on file with your account that you were 
authorized to proceed to the United States under instruction of the 
Department of State, dated June 11, 1928, as follows: 


1. Under the provisions of section 15 of the act of May 24, 1924 (Rogers Act), 
the department hereby grants you sixty days leave to visit the United States 
during the fiscal year July 1, 1928, to June 30, 1929, provided that if taken 
before December 31, 1928, any leave already availed of in the calendar year 
1928 must be deducted from the sixty days. 

2. You will be reimbursed the actual and necessary expenses of transportation 
and subsistence of yourself and family, in accordance with the provisions of the 
travel regulations, to and from your home in the United States by the most 
direct and economical usually traveled route, provided that travel by water 
must be on American vessels of at least average speed, unless there are no 
American vessels available. 

8. During your sixty days in the United States you will be subject to call as 
required by the department for duty and for trade conference work, the latter 
when specifically so authorized being at Government expense under the travel 
regulations. 

4. As the funds available for these purposes are limited and in case you 
are unable to avail yourself of this leave the department desires to extend 
the privilege to some other officer, you should report at once by mail whether 
you desire leave of absence with permission to visit the United States under 
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the above-mentioned conditions. You will state the approximate date on 
which you will wish to depart from your post and indicate for the department’s 
convenience whether arrangements for your relief are necessary. 

5. In the event that you desire to avail yourself of the leave suggested 
herein, you will submit immediately by mail detailed estimates of the probable 
total official expense of round-trip transportation for yourself and the members 
of your family in accordance with the multigraphed instructions of Febru- 
ary 4 and 18, 1925. Your report should show the number and ages of the 
members of your family who will accompany you in the event that leave is 
granted. 

6. It would also be well for you to indicate the port at which you propose to 
arrive in the United States, and you should call upon the United States 
despatch agert, or, in lieu thereof, the branch of the Bureau of Foreign and 
Domestic Commerce, at that port in order that you may without fail obtain 
any instructions which may be sent to you there, in case conferences are 
desired at any point en route to your home. 


This instruction was followed by telegram of July 24, 1928, as 
follows: 


July 24,6 p.m. For Boyle. You are instructed to proceed to the United 
States under section fifteen Roger’s Act and department's instruction of June 
eleventh arranging to reach Los Angeles in time to attend Pacific Foreign 
Trade Conference there, September 18 to 20. Period. Be prepared to answer 


questions regarding principal American products which enter into your district. 
Stop. 


KELLoae. 
In pursuance of the above-quoted instructions it appears that 
you left your post August 28, 1928, and arrived in Los Angeles 
September 14, 1928. From September 15 to October 11, 1928, in- 
clusive, the records show that you were engaged upon trade confer- 
ence work while en route to your home in Washington. On Novem- 
ber 24, 1928, you were advised as follows by the Secretary of State: 


The Department has received your despatch of October 24, 1928, File No. 123, 
reporting in regard to your trade consultations in the United States after your 
arrival in this country on leave of absence. 

You are informed that the department considers your leave of absence with 
salary as having commenced on the morning of October 12, 1928. It will, there- 
fore, expire on the evening of December 10, 1928. 


Section 1742, Revised Statutes, expressly prohibits the payment 
of salary to a diplomatic or consular officer for time absent from his 
post on leave or otherwise in excess of 60 days in any one year, with 
an additional allowance, in the event of return to the United States 
on leave, equal to the time usually occupied in going to and from 
the United States. The phrase “in going to and from the United 
States ” has been construed to mean the time necessary to go to and 
from the officer’s home in the United States, and it has been held 
that a Foreign Service officer is not entitled to salary or expenses dur- 
ing the period between the expiration of an authorized leave of 
absence with pay and the date on which it is necessary for him to 
depart from his home in order to take passage on the vessel by which 
he is to proceed to his post, and that he may not by going from his 
home to the port of embarkation at an earlier date than is necessary 
to board the vessel place upon the Government the obligation to bear 
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his salary and expenses while awaiting sailing of the vessel. 7 Comp. 
Gen. 130. 

Your 60-day leave expired, according to the administrative deter- 
mination by the Secretary of State, on December 10, 1928, and it 
appears you departed from Washington, where such leave had been 
spent, the following day, proceeding to San Francisco by a circuitous 
route, from which port you sailed for your post December 26, 1928. 
Had you traveled by direct route but five days would have been 
required for the journey, and, allowing in addition the day preced- 
ing your embarkation for making the necessary arrangements for 
sailing, it appears that the period of nine days, from December 16 
to 24, was neither on authorized leave nor necessary transit time, and 
that payment of salary for such period is expressly prohibited by 
section 1742, Revised Statutes. 

You argue, however, that the prohibition in section 1742, Revised 
Statutes, does not apply in this case because the trip to the United 
States was made pursuant to section 15 of the act of May 24, 1924, 43 
Stat. 143, which provides: 


Spo. 15. That the Secretary of State is authorized, whenever he deems it to 
be in the public interest, to order to the United States on his statutory leave of 
absence any Foreign Service officer who has performed three years or more of 
continuous service abroad: Provided, that the expenses of transportation and 
subsistence of such officers and their immediate families, in traveling from 
their posts to their‘homes in the United States and return, shall be paid under 
the same rules and regulations applicable in the case of officers going to and 
returning from their posts under orders of the Secretary of State when not on 
leave: Provided further, that while in the United States the services of such 
officers shall be available for trade conference work or for such duties in the 
Department of State as the Secretary of State may prescribe. 


Prior to the enactment of this provision Foreign Service officers 
were required to pay their own expenses and those of their families in 
returning to the United States on leave, and if ordered to the United 
States on temporary duty the expenses of the family were not payable 
by the Government. 8 Comp. Gen. 178. Such expenses of returning 
home on leave were no doubt excessively burdensome to many officers, 
stationed at distant posts, and, apparently, for this reason the Con- 
gress provided by the said act of May 24, 1924, that under certain 
conditions an officer might be ordered home on his statutory leave 
and that his expenses and those of his immediate family would be 
paid by the United States, with the proviso, however, that the services 
of the officer while thus in the United States should be available for 
trade-conference work or such duties in the department as the Secre- 
tary of State may prescribe. This statute is permissive in character, 
relieving Foreign Service officers under certain conditions of the 
burden of paying their own expenses and those of their families in 
returning to the United States on leave, and in no way modifies or 
removes the express provisions of section 1742, Revised Statutes, 
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prohibiting pay for periods of absences by a Foreign Service officer 
from his post in excess of 60 days plus the usual time required in 
coming to the United States and returning to his post. In view of 
the proviso requiring that the officer’s services be available for certain 
duty while in the United States when ordered here on statutory 
leave at the expense of the Government, it might well be questioned 
whether the statute contemplates that time in addition to the statu- 
tory leave should be allowed for the performance of such duty, as 
apparently was allowed in this instance by the Secretary of State. 
But however that may be, it is clear that the statute permitting the 
payment of the expenses of an officer and his family in coming to the 
United States on leave does not, contrary to section 1742, Revised 
Statutes, permit the payment of salary for transit time in addition to 
that which would be allowable for an officer returning to his post 
from leave in the United States at his own expense. 

Accordingly, it appears the disallowance of credit for salary 
for the excess transit time in returning to your post was correct, 
and upon review the disallowance must be and is sustained. The 
amount in question should be deposited or credited without further 
delay. 


(A-36167) 
COMPENSATION—OVERTIME—IMMIGRATION SERVICE EMPLOYEES 


It is within administrative discretion, and not in contravention of the act of 
March 2, 1931, 46 Stat. 1467, authorizing payment of overtime compensa- 
tion, or any other statute, to issue a regulation to the effect that eight 
working hours shall constitute a working day for inspectors and other 
employees in the Immigration Service performing duties in connection with 
the examination and landing of passengers, such hours to be within nine 
consecutive hours, with no exception to be made without authorization by 
the Commissioner General of Immigration with the approval of the Secre- 
tary of Labor, such approval to be granted only under unusual or emergent 
circumstances and where during the day the duties of the officer or em- 
ployee are in periods with intervals in which there are no such duties to be 
performed. 

If the extra compensation for overtime of inspectors and other employees in the 
Immigration Service performing overtime service along the Canadian border 
within the meaning of section 1 of the act of March 2, 1931, 46 Stat. 1467, is 
not payable by the master, owner, agent, or consignee of any vessel or other 
conveyance under section 2 of the statute, the Government is liable for pay- 
ment of the overtime and the appropriation for regulating immigration is 
available therefor. 10 Comp. Gen. 487 affirmed. 


Comptroller General McCarl to the Secretary of Labor, July 14, 1931: 
There has been received your letter of June 8, 1931, quoting the 

questions and answers 1, 3, and 4 appearing in decision of April 22, 

1931, 10 Comp. Gen. 487, 489, relative to the application of the act 

of March 2, 1931, 46 Stat. 1467, providing for overtime compensa- 

tion of inspectors and employees of the Immigration Service under 

certain conditions, also referring to a conference held between rep- 
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resentatives of the Department of Labor and of this office, and 
concluding as follows: 


This department, in order to clarify the present regulation under the over- 
time act, proposes to issue an amendment to the effect that eight working 
hours shall constitute a working day for inspectors and other employees in 
the Immigration Service performing duties in connection with the examina- 
tion and landing of passengers, such hours to be within nine consecutive hours, 
with no exception to be made without authorization by the Commissioner 
General of Immigration with the approval of the Secretary of Labor, and such 
approval may be granted only under unusual or emergent circumstances, and 
where during the day the duties of the officer or employee are in periods with 
intervals in which there are no such duties to be performed. 

I respectfully ask whether under such regulation it is your holding that 
inspectors and employees performing duty in connection with the examination 
and landing of passengers and crews arriving in the United States from a 
foreign port and required to remain on duty between 5 p. m. and 8 a. m. for 
as much as one hour immediately following and in addition to the trick of 
duty, whatever it may be, fixed under the proposed regulation, are not en- 
titled to extra compensation, and if entitled to compensation for such over- 
time, I respectfully ask whether it must be paid by the Government in cases 
where the transportation interests are not liable for the payment thereof. 


The fixing of the number of hours of work, or the length of the 
regular “ trick of duty ” for any and all inspectors and employees of 
the Immigration Service is, subject to statutory requirements, a 
matter for administrative action. In order properly to apply the 
statute, it would appear necessary to prescribe the regular working 
hours for all inspectors and employees to whom the act applies. The 
regulation proposed in the first paragraph quoted from your sub- 
mission would appear to be within your administrative discretion and 
not in contravention of the act of March 2, 1931, supra, or any other 
statute. Of course, it would be proper, under said regulation, to fix 
the hours between which the regular duty trick is to be performed as 
10 a. m. and 7 p. m., for instance, at ports where the regular work 
falls normally between those hours. 

The matter which appears to have given concern is the possible 
additional cost to the Government in putting the act into operation 
along the Canadian border, the view having been expressed by the 
Commissioner of Immigration that the statute was not intended to 
impose upon the United States any additional expense but that in 
those cases where the extra compensation for overtime is not payable 
by the transportation interests under the terms of section 2 of the 
statute, overtime is not payable at all either by the Government or by 
the transportation interests. In the decision of April 22, 1931, supra, 
it was held that if the extra compensation for overtime is not payable 
by the master, owner, agent, or consignee of any vessel or other con- 
veyance under section 2 of the statute, the Government is liable for 
payment of the overtime, and that the appropriation for “ regulating 
immigration” containing an item for “salaries and expenses of 


officers, clerks, and employees appointed to enforce said laws,” is 
available therefor. 
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Section 1 of the statute grants the overtime compensation under 
the prescribed conditions to all inspectors and employees of the 
Immigration Service wherever located. 

Section 2 of the statute provides as follows: 


The said extra compensation shall be paid by the master, owner, agent, or 
consignee of such vessel or other conveyance arriving in the United States from 
a foreign port to the Secretary of Labor, who shall pay the same to the several 
immigration officers and employees entitled thereto as provided in this act. 
Such extra compensation shall be paid if such officers or employees have been 
ordered to report for duty and have so reported, whether the actual inspection 
or examination of passengers or crew takes place or not: Provided, That this 
section shall not apply to the inspection at designated ports of entry of passen- 
gers arriving by international ferries, bridges, or tunnels, or by aircraft, rail- 
road trains, or vessels on the Great Lakes and connecting waterways, when 
operating on regular schedules. 


The exception contained in this proviso is only to “this section,” 
and not “to this act.” Section 1 of the act which grants the right to 
the overtime is not affected by the proviso to section 2. Therefore, 
it was reasonable to conclude that if the transportation interests are 
not liable for the extra compensation authorized under section 1, the 
Government must be. 

This conclusion is borne out by the legislative history of H. R. 
3309, Seventy-first Congress, which became the act in question. The 
bill as first introduced in the House’on May 24, 1929, and in the 
Senate (S. 1126) May 7 (calendar day, May 14), 1929, did not con- 
tain the proviso, which was first proposed by Congressman Jenkins 
in the House on June 16, 1930, in the following terms: 


Provided, however, That the provisions of this act relating to extra compen- 
sation shall not apply to international bridges, or to ferries and railroad trains 
operating on regular schedules. 


This amendment was agreed to and passed the House. See pages 
10907 to 10909 of the Congressional Record of June 16, 1930. Note 
that the phrase “this act” was used. If it had been enacted in that 
form, the proviso would have had the effect of excluding from the 
benefits of the act all inspectors and employees engaged on overtime 
work of the character mentioned in the proviso. But when the 
proposed amendment was considered before the Senate Committee 
on Immigration, hearings were held December 16, 1930, from which 
it clearly appears that the question was fully considered whether 
the Government should pay for the extra compensation for overtime 
in those cases where the transportation interests were excepted from 
liability under section 2 of the act. See pages 5, 6, 17, 18, 21, and 
24. This consideration of the question was reflected in the House 
on February 27, 1931 (p. 6274 of the Congressional Record of that 
date), when the following Senate amendment revising the proviso to 
section 2 was presented by Mr. Jenkins and concurred in by the 
House : 


Page 3, line 4, after “not,” insert “Provided, That this section shall not 
apply to the inspection at designated ports of entry of passengers arriving by 
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international ferries, bridges, or tunnels, or by aircraft, railroad trains, or 
vessels on the Great Lakes and connecting waterways, when operating on 
regular schedules.” 


The proviso as thus revised is that appearing in the law. Appar- 
ently, the phrase “ this act ” was purposely changed to “this section ” 
in order that the exception would be limited to section 2, and would 
not defeat the rights of inspectors and employees engaged on work 
of the character mentioned in the proviso to overtime compensation 
if the conditions prescribed in section 1 were met. 

There has not been overlooked the fact that while the cost to the 
Government of putting the new statute into operation was discussed 
at the hearings, the same apparently was not included in the estimates 
on which the appropriation acts for regulating immigration for 1931 
and 1932 were based, and that it may be these appropriations will 
be inadequate to pay for overtime compensation of inspectors and 
employees coming within the proviso to section 2 without otherwise 
curtailing expenditures under the appropriation, but these facts may 
not control this office in construing the provisions of the basic law 
as enacted. Under the terms of the annual appropriation acts for 
regulating immigration they are clearly available for the payment 
of the overtime compensation for which the Government will be 
liable to the extent of the amounts appropriated, and any deficiencies 
arising by reason of putting the act into operation are to be other- 
wise avoided or provided for. 


(A-37251) 


OFFICERS AND EMPLOYEES—HOLDING OFFICE UNDER A STATE 
GOVERNMENT 


The holding of the office of State health officer by an officer of the Public 
Health Service is prohibited by Executive Order No. 9 of January 17, 1873. 


Comptroller General McCarl to the Secretary of the Treasury, July 14, 1931: 


I received on June 20, 1931, your letter of June 16, 1931, requesting 
decision of the following questions: 


1. May an officer of the Public Health Service when detailed to cooperate 
with a State board of health in the execution and enforcement of its rules 
and regulations pertaining to the prevention of the introduction and spread 
of infectious diseases, and also to cooperate in the administration of rural 
sanitation funds provided by the Federal Government, hold the office of State 
health officer when so requested by the governor? 

2. If he may so serve, could he be detailed to the State on leave of absence 
with half pay as provided in U. S. C., title 10, section 841, and title 42, section 
19, thereby receiving compensation from the State for his services as State 
health officer, and reduced compensation from the Fv leral Government for 
the part-time services which he renders as a Federal officer? 


On January 17, 1873, Executive Order 9 was issued providing in 
pertinent part as follows: 
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* * * that from and after the 4th day of March A. D. 1873 (except as 
herein specified) persons holding any Federal civil office by appointment under 
the Constitution and laws of the United States, will be expected, while holding 
such office, not to accept or hold any office under any State or Territorial 
government, or under the charter or ordinances of any municipal corporation ; 
and further, that the acceptance or continued holding of any such State, 
Territorial, or municipal office, whether elective or by appointment, by any 
person holding civil office as aforesaid under the Government of the United 
States, other than judicial offices under the Constitution of the United States, 
will be deemed a vacation of the Federal office held by such person, and will 
be taken to be, and will be treated as, a resignation by such Federal officer 
of his commission or appointment in the service of the United States. 

- * 7 * x 7 2 

* * * Heads of departments and other officers of the Government who 
have the appointment of subordinate officers are required to take notice of this 
order and to see to the enforcement of its provisions and terms within the 
sphere of their respective departments or offices and as relates to the several 
persons holding appointments under them respectively. 


The exceptions specified in the order were the offices of justice of 
the peace, notary public, commissioner of deeds, deputy marshal, 
and deputy postmaster. 

That the Executive order quoted is to be considered as still in full 
force and effect is shown by the fact that on May 8, 1926, Executive 
Order 4439 was issued amending the Executive order of January i7, 
1873, by the addition of a paragraph providing that any State, 
county, or municipal officer may be appointed, at a nominal rate of 
compensation, as prohibition officer of the Treasury Department if 
the acceptance of office under the Federal Government was not 
prohibited by the constitution or a statute of the State. Again on 
June 7, 1929, Executive Order 5133 waived the provisions of the 
Executive order of January 17, 1873, to permit a member of the 
United States Board of Tax Appeals to teach in a summer school of 
a State university. 

Since the Executive order of January 17, 1873, specifically prohib- 
its a Federal employee from holding office under any State, the first 
question is answered in the negative. In view of the answer to the 
first question it is not necessary to consider the second question. 


(A-37324) 
DISABILITY COMPENSATION—PRIVATE ACT—EFFECTIVE DATE 


A private act waiving in favor of an individual the provisions of sections 17 
and 20 of the employees’ compensation act of September 7, 1916, 39 Stat. 
746, 747, requiring the filing of notice of injury and claim for compensation 
within one year from the date of the injury, and reciting that death 
resulted from injury received while in the performance of his duties, 
authorizes consideration after the date of said private act of a claim for 
compensation for any period for which compensation would have been 
payable under the employees’ compensation act if sections 17 and 20 had 
never appeared therein, and also authorizes consideration of a claim for 
burial expenses on the basis of a congressional determination of death due. 
to service, provided the other conditions of the statute are met. 
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Comptroller General McCarl to the Chairman, United States Employees’ 
Compensation Commission, July 14, 1931: 


Consideration has been given to your letter of June 22, 1931, as 
follows: 


Private Act No. 231, 7ist Congress (H. R. 1063), approved June 380, 1930, 
reads as follows: 

“Be it enacted by the Senate and House of Representative of the United 
States of America in Congress assembled, That sections 17 and 20 of the act 
entiled ‘An act to provide compensation for employees of the United States 
suffering injuries while in the performance of their duties, and for other 
purposes,’ approved September 7, 1916, as amended, are hereby waived in 
favor of Alice Hipkins, widow of S. Otho Hipkins, late filter engineer, United 
States Public Health Service, at Perry Point, Maryland, who died as a result 
of chlorine-gas poisoning while in the performance of his duties.” 

Upon the approval of this act, the commission awarded compensation to 
Alice Hipkins, widow of 8. Otho Hipkins, but held that same was effective from 
June 380, 1930, the date of approval, and was not retroactive to the date 
of death of the employee which occurred on June 24, 1927. Subsequently there 
was received your decision A-34149, dated November 17, 1930, construing the 
date of effect for compensation purposes of Private Act, No. 270, of July 38, 
1930, in the case of Dr. Charles W. Reed. The language in the latter act as to 
the waiver of sections 17 and 20 of the compensation act was identical with 
that used in the instant case, and your office held that the commission was 
authorized in the case of Dr. Reed to consider claim for any period during 
which disability existed and that compensation was not limited to the period 
subsequent to the date of approval of the act. Upon receipt of this decision 
the commission applied same to the case of Mrs. Hipkins and awarded compen- 
sation to her effective from the date of her husband's death. 

Claim has now been made by Mrs. Hipkins for reimbursement of the burial 
expenses paid by her. Section 11 of the act of September 7, 1916 (as 
amended by the act of February 12, 1927) [44 Stat. 1087], provides as follows: 

“That if death results from the injury within six years the United States 
shall pay to the personal representative of the deceased employee funeral and 
burial expenses not to exceed $200, in the discretion of the commission. In the 
case of an employee whose home is within the United States, if his death occurs 
away from his home office or outside of the United States, and if so desired by 
his relatives, the body shall, in the discretion of the commission, be embalmed 
and transported in a hermetically sealed casket to the home of the employee. 
Such funeral and burial expenses shall not be paid and such transportation shall 
not be furnished where the death takes place more than one year after the 
cessation of disability resulting from such injury, or if there has been no dis- 
ability preceding death, more than one year after the injury.” 

The injury alleged in this case occurred on September 29, 1922, when Mr. 
Hipkins was gassed while at work by chlorine gas escaping from tank in filter 
house. His death occurred on June 24, 1927. 

Mrs. Hipkins has submitted an affidavit that there was no administration on 
her husband’s estate and has submitted paid burial and funeral bills in the sum 
of $592.50, receipted in her favor. The question arises whether under the terms 
of Private Act 231 above referred to, the commission is authorized to consider 
the claim of Mrs. Hipkins for reimbursement of burial and funeral expenses to 
the amount of $200.00, the maximum provided by section 11 of the compensation 
act. Your decision in the matter is requested. 


Sections 17 and 20 of the employees’ compensation act of Sep- 
tember 7, 1916, 39 Stat. 746, 747, provide as follows: 


Seo. 17. That unless notice is given within the time specified or unless the 
immediate superior has actual knowledge of the injury, no compensation shall 
be allowed, but for any reasonable cause shown, the commission may allow 
compensation if the notice is filed within one year after the injury. 

Sexo. 20. That all original claims for compensation for disability shall be made 
within sixty days after the injury. All original claims for compensation for 
death shall be made within one year after the death. For any reasonable cause 
shown the commission may allow original claims for compensation for dis- 
ability to be made at any time within one year. 
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The decision of November 17, 1930, A-34149, in the case of Dr. 
Charles W. Reed, to which you refer, held that the private act in his 
favor, waiving the provisions of sections 17 and 20 of the employees’ 
compensation act requiring the filing of notice of injury and claim 
for compensation within one year from date of injury, authorized 
consideration after the date of said private act of a claim for compen- 
sation for any period for which compensation would have been pay- 
able under the act if sections 17 and 20 had never appeared therein. 

The private act in favor of Alice Hipkins, quoted in your submis- 
sion, had the same effect, also, to grant her any right or benefit under 
the provisions of the employees’ compensation act, as amended, other 
than sections 17 and 20, which should be considered as entirely elimi- 
nated from the statute, although there were not removed the condi- 
tions fixed in other sections of the statute to the granting of such 
rights or benefits. Said private act is also a congressional determi- 
nation that S. Otho Hipkins “ died as a result of chlorine-gas poison- 
ing while in the performance of his duties.” 

Therefore, as less than six years elapsed between injury and death, 
funeral and burial expenses, not to exceed the maximum amount 
authorized by the statute, are payable to the beneficiary named in the 
act, in the discretion of the Employees’ Compensation Commission, 
unless the commission should find as a matter of fact that death took 
place “ more than one year after the cessation of disability resulting 
from such injury,” or that there wae “no disability preceding death 
more than one year after the injury.” 

The question submitted is answered accordingly. 


(A-37287) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—FIELD SERVICE—TWO 
SALARY RATES FOR SAME POSITION 


There is no authority under the classification act, as extended to the field 
service by section 2 of the Brookhart Salary Act, or under the act of 
March 5, 1928, 45 Stat. 193, requiring the reasonable value of allowances 
furnished in kind to be determined and considered a part of compensation, 
to establish two salary rates for the same position, one rate for payment at 
the home station and a higher rate for payment while on field duty, the 
difference representing the reasonable value of allowances furnished in 
kind while on field duty. 


Comptroller General McCarl to the Secretary of War, July 24, 1931: 

In the audit of accounts of Col. W. C. Weeks, Corps of Engineers, 
Chicago, Ill., there is presented the question as to legality of the 
administrative action in establishing two salary rates for the same 
field position, subject to the principles of classification as extended 
to the field service by the terms of the Welch and Brookhart Salary 
Acts, one rate for payment at the home station of the employee, and 
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a higher rate for payment while on field duty, the difference repre- 
senting the reasonable value of allowances furnished in kind while 
on field duty. 

The question is presented by the disbursing clerk, through the 
Chief of Engineers, in connection with adjustments made under the 
terms of the Welch and Brookhart Salary Acts on the basis of the 
two rates, and there may be taken as an example the case of Arthur 
D. Llewellyn, assistant civil engineer, Chicago, Ill. 

On May 11, 1927, the Secretary of War issued the following order: 


1. Approval is recommended of the establishment of the rates of compensation 
of the following-named employees of the Engineer Department at Large, at the 
rates indicated in column 4, for such time as they may be on duty in the field, 
these rates to include the valuation of allowances at the rate stated in column 
5. It is desired that their rates of compensation for duty at home station 
remain at the present rates which are stated in column 3. 

District: Chicago, Ill. 

Name: Arthur D. Llewellyn. 

Designation: Assistant civil engineer. 

Rate of pay for home station: $2,400 per annum. 

Proposed rate for field duty: $2,900 per annum. 

Reasonable value of allowances: $500 per annum. 

2. It is expected that these employees will be assigned to duty in the field 
at an early date and during this assignment it will be necessary to furnish 
them with allowances and to make deductions therefor from their rates of 
compensation. The foregoing recommendation is presented in order that 
they may suffer no reduction in cash rate of compensation during the period 
of assignment in the field. 

8. Information concerning these cases in the form prescribed by War Depart- 
ment memorandum of February 18, 1926, is shown on the inclosed papers. 

4. In view of the duties and responsibilities which will devolve upon these 
employees during their field assignments, the proposed rates of pay for such 
duty- are warranted and are necessary in order to meet, at least partially, 
the prevailing local rates for the same or similar services. 


There has been no decision by this office recognizing or author- 
izing such a manipulation in salary rates as a compliance with the 
terms of section 3 of the act of March 5, 1928, 45 Stat. 193, providing 
as follows: 


Sec. 3. The head of an executive department or independent establishment, 
where, in his judgment, conditions of employment require it, may continue to 
furnish civilians employed in the field service with quarters, heat, light, 
household equipment, subsistence, and laundry service; and appropriations for 
the fiscal year 1929 and thereafter of the character heretofore used for such 
purposes are hereby made available therefor: Provided, That the reasonable 
value of such allowances shall be determined and considered as part of the 
compensation in fixing the salary rate of such civilians. 


In decision to you of April 28, 1931, 10 Comp. Gen. 493, wherein 
was considered the question of allowances during leave of absence, 
there was stated the procedure to be followed in applying this stat- 
ute, with a citation of the prior decisions relative thereto. The grade 
and salary rate of a field position, subject to principles of classifica- 
tion, should be determined primarily on the basis of the duties and 
responsibilities of the position. While it may not be improper to 
consider, as a factor in fixing the grade and salary of a field position. 
the locality where the duties are to be performed and the prevail- 
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ing wage scale in private employment in that locality, possibly re- 
sulting under certain conditions in establishing different grades for 
positions with the same duties and responsibilities in different locali- 
ties of the country, there is no authority under the classification act 
as extended to the field, or under the above-quoted statute, for 
establishing two separate and distinct salary rates for the same posi- 
tion, to be paid at the home station and while on field duty, the dif- 
ference representing the value of allowances furnished in kind while 
on field duty. There should be established one grade and salary 
rate for the position occupied by the employee regardless of where 
the duties of the position are to be performed. During any period 
allowances in kind are furnished by the Government there must be 
determined and deducted from the total salary rate thus fixed the 
reasonable value of the allowances so furnished, and during any 
period the allowances are not furnished in kind the total salary rate 
is payable to the employee in cash, so that (quoting from the deci- 
sion of April 28, 1931, supra) “for all periods an employee is in a 
pay status the total salary rate fixed for the position in accordance 
with the principles of classification will be paid either in cash alone 
or in cash and allowances in kind.” 

The regulations of the War Department and administrative prac- 
tice should be modified accordingly. In the audit of accounts by 
this office for periods prior to August 1, 1931, credit for salaries will 
be allowed on the basis of the action taken under the existing admin- 
istrative regulations and practice thereunder. 


(A-37454) 
CONTRACTS—DELAYS—INCREASED COSTS 


Where a contract expressly provides for a probable delay in the completion of 
certain foundation work being performed under a separate contract, and 
for the granting of an extension of time in the event of such contingency, 
the contractor is not entitled to payment of any increased costs due to 
such delay. 


Decision by Comptroller General McCarl, July 24, 1931: 

The National Construction Co. has requested allowance of $148,- 
591.95 as damages and excess costs alleged to have been sustained 
in the performance of the work under contract A. M. B. No. 34, 
dated October 2, 1929, due to delays of another contractor in com- 
pleting certain work. The executive officer of the Arlington Me- 
morial Bridge Commission reported in letter of June 29, 1931, that 
he had been unable to allow any part of the claim but had con- 
cluded to submit it to this office. 

The specifications advertised August 1, 1929, for the performance 
of the work in question, consisting of superstructures of bridge 
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plaza and water-gate features of the Arlington Memorial Bridge, 
notified all prospective bidders that the contractor would be required 
to commence work within 30 calendar days after the date of receipt 
of notification of the signing of the contract by the contracting 
officer and that the work should be prosecuted in such a manner as to 
maintain the progress as called for by the schedule prepared in 
accordance with the provisions of paragraph 44, finishing the entire 
work within the time fixed by the contract in accordance with the 
provisions of paragraph 42, which is as follows: 


Time for completion and liquidated damages.—The foundations to carry the 
work of this contract are being built under a separate contract, No. 28, and not 
all of the foundation work will have been completed by the time the work 
of this contract is started. The approved progress schedule for the founda- 
tion contract is as follows: 


Dates fixed for comple- 
Structure tion of foundations 


September 15, 1929. 
Lower steps September 1, 1929. 
Main steps October 2, 1929. 
Wing wails and plaza walls November 5, 1929, 
Parkway underpass December 1, 1929. 
Parkway approach December 1, 1929. 


The granite to be set under this contract is being delivered under contracts 
Nos. 31, 32, and 33, dates of delivery for the several parts into which the 
granite work is divided being as follows: 


Structure . Completion of delivery 
; October 10, 1929. 
October 10, 1929. 
Main steps November 25, 1929. 
Plaza and wing walls May 10, 1930, 
Parkway underpass— 
Balustrade courses May 10, 1930. 
Torus coping course and step January 10, 1930. 
All granite below torus coping November 25, 1929. 
Parkway approach— 
Balustrade courses May 10, 1930. 
Torus coping course and step January 10, 1930. 
All granite below torus coping January 10, 1930. 


The work covered by these specifications shall be completed progressively 
and as nearly as practicable in the order in which the various parts are 
enumerated in paragraph 22. 

The sea wall, lower steps, and the main steps shall be completed on or before 
December 31, 1929; the remainder of the work shall be completed on or before 
June 30, 1930. The time for completion of the entire work, as just stated, will 
be made a part of the contract which will also provide for liquidated damages in 
the amount of one hundred dollars ($100) per calendar day for all delay in 
completing the work beyond the date fixed therefor: Provided, however, That 
the date for completion as just fixed shall be postponed by the same number of 
days which the contractor is actually delayed by reason of the noncompletion of 
the foundation work or nondelivery of the granite by the times stated in the 
schedule quoted above. 


Prospective bidders were informed, also, that the accepted bidder 
would be required to execute the standard form of construction con- 
tract, which contains article 13, as follows: 


The Government may award other contracts for additional work, and the 
contractor shall fully cooperate with such other contractors and carefully fit 
his own work to that provided under other contracts as may be directed by the 
contracting officer. The contractor shall not commit or permit any act which 
will interfere with the performance of work by any other contractor. 
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The proposal of the National Construction Co. (Inc.), was ac- 
cepted, and the contract of October 2, 1929, provided for the payment 
of an aggregate of $368,000 for performance of the work in question. 
The standard form of contract contained, also, article 9, in pertinent 
part that the contractor should not be— 


* * * charged with liquidated damages because of any delays in the com- 
pletion of the work due to unforeseeable causes beyond the control and without 
the fault or negligence of the contractor, including, but not restricted to, acts of 
God or of the public enemy, acts of the Government, fires, floods, epidemics, 
quarantine restrictions, strikes, freight embargoes, and unusually severe 
weather, or delays of subcontractors due to such causes * * *. 


There was ordered some extra work or changes in accordance with 
articles 3 and 4 of the contract, and the contractor has been paid the 
agreed compensation therefor ; but the contractor has alleged in letter 
of June 8, 1931, and accompanying papers that it had actually ex- 
pended the sum of $417,961.53, or $49,961.53 more than it received 
in payment on the original contract, and has asserted claim for $148,- 
591.95, which was stated in the aforesaid letter of June 29, 1931, as 
follows: 


The claim transmitted herewith is for additional funds and is divided into 
three items, as follows: 
1, “ Loss "—original contract 
2. “ Profit”—15% of the sum of the original bid price and the 
“loss” 62, 694. 23 
8. Rental of equipment beyond expiration of original contract time.. 35, 936. 19 


In estimating his loss it appears that the contractor deducted the sum of the 
original contract price (augmented by the amounts paid to him for additional 
and extra work performed under the provisions of paragraphs 31 and 33 of the 
specifications) from the total amount which he claims to have spent in com- 
pleting the work. He then determined the profit item by taking fifteen per 
cent (15%) of the sum of the original contract price plus the loss calculated 
as just described. The item for rental of equipment beyond the date when he 
was supposed to finish the work is indicated in detail on Exhibit VIII, the last 
page of his dossier. 

There is no question of fact in the contractor’s claim that he was delayed 
through no causes for which he is responsible. On the other hand, to establish 
the correctness of the actual amount of each of the three items mentioned 
above, it would be necessary to undertake a thoroughgoing audit of the con- 
tractor’s books. No check has been possible from information at present in 
possession of this office as to items 1 and 2; but a superficial examination of 
item 3, “ Rental of equipment,” indicates that some of the entries comprising 
this item are rather high; for example, for the second entry for the P. & H. 
rene the rental asked seems to be greater in amount than the total value of 

e crane. 

The necessary verification of the amounts of the claim have not been mare 
by me because of the purely legal nature of the question involved. I am not 
aware that the contractor is legally entitled to the difference between actual 
cost and bid price, even when partly or wholly due to delays not his fault. 
However, in an accompanying letter from his counsel he refers to various 
court decisions to sustain his contention. 


Counsel for the contractor, in letter of June 24, 1931, has cited a 
number of cases in an attempt to sustain the claim of the contractor. 
These cases include Figh v. United States, 8 Ct. Cls. 310; Pnewmatio 
Gun-Carriage & Power Co. v. United States, 36 Ct. Cls. 71; 
McLaughlin v. United States, 36 Ct. Cls. 138, together with a num- 
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ber of cases between private parties or where some local Government 
subdivision was involved, such as Robert Grace Contracting Co. 
v. Chesapeake, etc., Railroad Co., 281 Fed. Rep. 904; Bates & R. 
Construction Co. v. Cuyahoga County, 274 Fed. Rep. 659; Tobey 
v. Price, 75 Ill. 645; Olson v. Viroqua, 121 Wis. 571; State v. Farish, 
23 Miss. 483, and a number of other cases. However, he did not cite 
the leading case of Crook v. United States, 270 U.S. 4, or point out 
that the decisions cited in the Court of Claims were rendered prior 
to the Crook case. Mr. Justice Holmes said in the Crook case, which 
was one for damages on account of alleged delays which the Gov- 
ernment caused the contractor in the prosecution of the work, that: 


* * * Liquidated damages are fixed for his [contractor's] delays. But 
the only reference to delays on the Government side is in the agreement that 
if caused by its acts they will be regarded as unavoidable, which, though prob- 
ably inserted primarily for the contractor's benefit as a ground for extension 
of time, is not without a bearing on what the contract bound the Government 
to do. Delays by the building contractors were unavoidable from the point of 
view of both parties to the contract in suit. The plaintiff agreed to accept in 
full satisfaction for all work done under the contract the contract price, re- 
duced by damages deducted for his delays and increased or reduced by the 
price of changes, * * *. Nothing more is allowed for changes, as to which 
the Government is master. It would be strange if it were bound for more in 
respect of matters presumably beyond its control. The contract price, it is said 
in another clause, shall cover all expenses of every nature connected with the 
work to be done. Liability was excluded expressly for utilities that the Gov- 
ernment promised to supply. We are of opinion that the failure to exclude the 
present claim was due to the fact that the whole frame of the contract was 
understood to shut it out, although in some cases the Government’s lawyers 
have been more careful. Wood v. United States, 258 U. 8. 120. The plaintiff's 
time was extended and it was paid the full contract price. In our opinion it 
is entitled to nothing more. 


The contractor in this case was not charged under article 9 of the 
contract with liquidated damages on account of the delays in the 
Government furnishing the foundation sites in accordance with the 
schedule as stated in the above-quoted extract from the contract 
specifications. The Court of Claims, subsequent to the Crook case, 
has had occasion to further consider the question of damages on 
account of delays caused by the Government in the inception or 
prosecution of work under a contract with the United States. See 
G. & H. Heating Co. v. United States, 63 Ct. Cls. 164; Poole En- 
gineering and Machine Company v. United States, 63 Ct. Cls. 234; 
H. B. Converse & Co. v. United States, 61 Ct. Cls. 672, certiorari 
denied 273 U. S. 708; Lange & Bergstrom v. United States, 61 Ct. 
Cls. 666; id. 682; Carroll et al. vy. United States, 68 Ct. Cls. 500. 
The court applied the principles of the Crook case and held in these 
cases that the United States was not liable for damages on account 
of delays caused the contractor in the completion of the work. The 
same court in McCloskey Jr., Inc., etc. v. United States, 66 Ct. Cls. 
105, held that the Government was chargeable with damages where 
it breached a specific stipulation to furnish the foundation site within 
a certain period, saying that the agents acting for the Government 
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paid no attention to the agreement to have the site cleared up a 
certain date and were careless as to the performance of the pro- 
visions of the written contract with reference to how the site should 
be cleared. See also Detroit Steel Products Co. v. United States, 
62 Ct. Cls. 686. 

This office had occasion to consider the matter somewhat at length 
in 4 Comp. Gen. 404, 409, and the facts in this case bring it within 
said decision and the principles stated by Mr. Justice Holmes in the 
Crook case. The advertised specifications made a part of the con- 
tract specifically notified all concerned that the foundation sites 
carrying the work under the contract were not completed and, fur- 
ther, that there might be delays in the completion of such foundation 
sites because a provision was specifically made that the final date for 
completion of the contract would be postponed by the same number 
of days which the contractor might be delayed by reason of the non- 
completion of the foundation work or nondelivery of the granite by 
the time stated in the quoted schedule. Nothing whatever was con- 
tained in either article 9 of the contract or in the provisions of the 
quoted schedule or elsewhere in the specifications that the United 
States would pay the contractor damages in event the foundation 
sites were not completed in accordance with the schedule. The 
maxim expressio unius est exclusio alterius has application here, for 
had it been the intention of the parties that the United States should 
pay any excess costs occasioned the contractor through the failure to 
have the foundation sites completed in accordance with the schedule, 
it is to be assumed an express stipulation to that effect would have 
been contained in the contract. On the contrary, the stipulations in 
the contract for remission of liquidated damages on account of delays 
caused through the noncompletion of the foundation sites and the 
delivery of granite must be accepted under principles stated in the 
Crook case to negative any liability on the United States for any 
excess costs occasioned the contractor through such delay which was 
not caused through carelessness, etc., of the officers of the bridge 
commission. 

The claim for $148,591.95 must be and is disallowed. 


(A-37463 ) 


TRAVELING EXPENSES—GOVERNMENT-OWNED VESSEL—NAVY 
OFFICER 


Where an officer of the Navy is ordered to proceed from a port on the east coast 
of the United States to a foreign port, or vice versa, by continuous travel 
on a Government-owned vessel or vessels, his status during period of 
necessary delay en route, due to mode of travel, when subsistence can not 
actually be furnished on the vessel, or during necessary time while trans- 
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shipping at an intermediate port, is that of traveling on a Government-owned 
vessel, and reimbursement is authorized under the act of May 21, 1926, 44 
Stat. 595, within the limitation prescribed by law, of expenses actually 
and necessarily incurred. However, where the officer is ordered to report 
to a station on the west coast for further orders or is required to report 
for temporary duty thereat, the continuity of travel by Government-owned 
vessel is broken and payment of expenses incurred after arrival at such 
port in the United States is not authorized. 


Comptroller General McCarl to the Secretary of the Navy, July 24, 1931: 


By your direction in first indorsement, July 2, 1931, there has been 


received letter of the Paymaster General, Navy Department, as 
follows: 


1. The naval appropriation act for the fiscal year ending June 30, 1926, 
approved February 11, 1925 (43 Stat. 879), contains the following provision: 

“That officers performing travel by Government-owned vessels for which no 
transportation fare is charged shall only be entitled to reimbursement of actual 
and necessary expenses incurred.” 

2. In many instances officers of the Navy are ordered to travel on Government 
vessels from the east to the west coast of the United States and upon arrival 
on the west coast of the United States their orders require them to report to 
another Government vessel for further transportation to duty in a foreign port. 
It frequently happens that there is a delay on the west coast of the United 
States of several days before the officer can report on board the vessel for 
further transportation to his foreign duty. 

8. There are other instances where officers are ordered to an Army or Navy 
transport for transportation from the east coast of the United States to a 
foreign station. On arrival of such transports on the west coast, and while 
the vessel remains for several days in a port on the west coast, the officers 
may be required to disembark therefrom for several days for various reasons, 
such as fumigation. of the vessel and the unloading of cargo. During these 
emg the officers are necessarily put to some expense while living in a hotel on 

ore. 

4. It is requested that a decision be obtained from the Comptroller General 
of the United States whether under these circumsiances officers are entitled 
to reimbursement of actual expenses necessarily incurred not to exceed $7 
per day. 


The act of February 11, 1925, 43 Stat. 879, cited, was contained in 
the naval appropriation act for the fiscal year 1926. It was reenacted 
in the appropriation act for the fiscal year 1927, under the caption 
“Bureau of Navigation,” subheading, “ Transportation and recruit- 


ing,” as follows: 


* * * hereafter officers performing travel by Government-owned vessels 


for which no transportation fare is charged shall only be entitled to reimburse- 
ment of actual and necessary expenses incurred. 


An identical provision contained in Army appropriation act of 
April 15, 1926, 44 Stat. 259, applicable to officers and other mem- 
bers of the Military Establishment, was considered in the decision of 
July 9, 1931, A-386993, which was a case of an officer of the Army 
ordered to proceed by an Army transport from Honolulu, Hawaii, to 
New York, N. Y., and in connection with the scheduled stop-over at 
San Francisco, from November 4 to 8, 1930, during which time he 
was required to disembark, it was held that his status was that of 
traveling on a Government-owned vessel, and that under the law he 
was entitled “ only to reinbursement of actual and necessary expenses 
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incurred,” and that payment of per diem as claimed was prohibited 
by law. This decision was on the basis that where travel is directed 
from a foreign port to a port on the east coast of the United States 
for continuous travel on a particular vessel, delays en route due to 
scheduled stop-overs at intermediate ports are incident to the mode 
of travel, and that the status of the officer during such delays was 
that of traveling on a Government-owned vessel. Giving application 
to this rule, you are advised that under the conditions of travel set 
out in paragraph 3 of the above letter, if an officer is directed to make 
a continuous trip on a particular transport or other Government- 
owned vessel from the east coast of the United States to a foreign 
station, reimbursement of actual and necessary expenses, not to 
exceed $7 per day as prescribed by paragraph 12 of the act of June 
10, 1922, 42 Stat. 630, as amended, may be authorized during the 
necessary delay of the vessel at an intermediate port, if subsistence can 
not actually be furnished on the vessel. 

The same rule would be applicable under the conditions set out in 
paragraph 2 of the above-quoted letter for the necessary time of 
transshipping where continuous travel is performed by more than 
one transport or other Government-owned vessel; however, where, as 
set out in paragraph 2 of the quoted letter, an officer is ordered to 
travel on a transport or other Government-owned vessel from the east 
coast to the west coast and is there required to report to a station for 
further orders directing travel to a foreign station on another vessel 
or is required to report for temporary duty or is otherwise brought 
under the command of officers at the port where he is required to 
transship, the continuity of travel by Government-owned vessel 
would be broken and payment to an officer of actual and necessary 
expenses, after arrival at such port, would not be authorized. 

The question submitted is indefinite and may be answered only in 
a general way, as above. Doubtful questions arising in particular 
cases in the application of what has been said should be submitted 
before payment. 


(A-87515) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION— 
CHANGE OF BENEFICIARY 


There is no provision in the World War adjusted compensation act, or in any 
other statute, vesting in the director of the Veterans’ Bureau, or his succes- 
sor, the Administrator of Veterans’ Affairs, authurity to make a post-mortem 
legal finding of incompetency of a veteran so as to invalidate a change of 
beneficiary of an adjusted-service certificate which had been approved by 
the director prior to the death of the veteran, where a decree of court had 
determined the competency of the veteran just prior to the time he made 
the change of beneficiary. 
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Comptroller General McCarl to the Administrator of Veterans’ Affairs, July 

24, 1931: 

There has been presented to this office for preaudit the World War 
adjusted compensation case of Randolph Cockrell, A-38299096, XC- 
1426068, involving the question whether the administratively ap- 
proved award of $1,211.41, proceeds of an adjusted-service certificate, 
less unpaid loans with interest, in favor of Mrs. Otho Pauline Cock- 
rell, widow, as designated beneficiary, is valid in view of the subse- 
quent designation of Miss Murphy Cockrell, niece, as beneficiary, 
which was approved by the Director of the Veterans’ Bureau prior 
to the death of the veteran. 

In application for an adjusted-service certificate filed February 10, 
1925, the veteran designated his wife, Otho Pauline Cockrell as bene- 
ficiary. On June 4, 1927, the veteran was adjudged insane, and on 
June 28, 1927, his wife was appointed his guardian by the county 
court of Pulaski County, Ark. The jurisdiction of the case was 
thereafter transferred to the county court of Van Zandt County, 
Tex., where the wife was continued as guardian by that court under 
an order dated August 10, 1927, the veteran continuing to stay in 
the hospital at Little Rock, Ark. The veteran, however, deserted the 
hospital at Little Rock on December 3, 1927, and a few days later 
information was received at the hospital that the veteran was at home 
with his parents and seemed to be doing nicely, whereupon his hospi- 
tal record was changed to show him furloughed home for 90 days. 

On February 20, 1928, which was during the period the veteran 
was on furlough from the hospital at Little Rock, he filed an applica- 
tion in the county court of Van Zandt County in Texas, demanding 
that his guardian be removed and that he be declared a person of 
sound mind and be restored to competency. His case was heard on 
February 20, 1928, and he was found competent, the court entering 
an order the next day finding the veteran competent to manage his 
affairs, discharging the guardian, and turning the guardianship 
funds, after payment of expenses, over to the veteran. On the same 
day the veteran addressed a letter to the Veterans’ Bureau requesting 
a change of beneficiary of his adjusted-service certificate, as follows: 


I would like to have my policy No. 204562 changed from Mrs. Otho Cockrell 
to Miss Murphy Cockrell as me and my wife are separated. We have been 
apart for two years. The policy calls for $1,518. Please let me know if this can 
be done as soon as possible. My number is A-3299096. 


The necessary forms were forwarded to the veteran under date of 
March 26, 1928, which he executed and returned March 30, 1928, 
wherein he named as beneficiary his niece, Miss Murphy Cockrell. 
This change was duly approved by the Director of the Veterans’ Bu- 


reau on April 11, 1928, and is now on file as an approved change of 
beneficiary. 
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The veteran died September 17, 1930, over two years after the 
change of beneficiary had been approved. Subsequent to his death 
the Veterans’ Bureau purported to determine from a medical view- 
point that this veteran was incompetent at the time he changed his 
beneficiary from his wife, from whom he had been separated, to his 
niece. The medical director on February 6, 1931, made the following © 
finding : 

The medical service is of the opinion that from a purely medical point of view 
and from the report submitted by the United States Veterans’ Hospital at North 


Little Rock, Arkansas, that Mr. Cockrell did not possess a testamentary capacity 
on March 30, 1928. 


Apparently, on the basis of this finding, the Veterans’ Bureau 
refused payment of the claim of the niece as the last designated 
beneficiary of the adjusted service certificate, notified the widow of 
her rights, and, upon receipt of her claim, approved award in her 
favor. It is noted that during the period between April 11, 1928, and 
the date of death the Veterans’ Bureau paid directly to the veteran, 
on the basis that he was competent, disability compensation and also 
permitted him to make several loans on his adjusted service certi- 
ficate. 

Section 501 of the World War adjusted compensation act of May 
19, 1924, 43 Stat. 125, provides that— 

* * * The veteran shall name the beneficiary of the certificate and may 


from time to time, with the approval of the director, change such bene- 
ficiary. * * * 


See also section 508 to the same effect, added to the statute by the 
amendatory act of May 29, 1928, 45 Stat. 948. 

Whatever authority there exists for retroactive medical ratings of 
incompetency under the terms of the World War veterans’ act for 
the purposes of compensation or insurance, there is no authority 
under the quoted provision, or any other provision of the World 
War adjusted compensation act, or any other statute, vesting in the 
Director of the Veterans’ Bureau or his successor, the Administrator 
of Veterans’ Affairs, authority to make a post-mortem legal finding 
of incompetency of a veteran so as to invalidate a change of bene- 
ficiary of an adjusted service certificate which had been approved by 
the director over two years prior to the death of the veteran, par- 
ticularly in a case such as this, where a decree of court had deter- 
mined the competency of the veteran just prior to the time he made 
the change of beneficiary. 

Payment in this case is authorized only to the last-named bene- 
ficiary, the niece of the veteran. You are advised, therefore, that the 
administratively approved voucher in favor of the widow of the 
veteran will not be certified for payment. 

136605°—32——4 





36 DECISIONS OF THE COMPTROLLER GENERAL 
(A-36555) 


OATHS TO EXPENSE ACCOUNTS—CLERKS DESIGNATED BY CHIEF 
CLERKS 


The authority in section 8 of the act of August 24, 1912, 37 Stat. 487, for the 
administering of oaths to expense accounts, in addition to other officials 
named therein, by “clerks designated by” chief clerks of the various execu- 
tive departments and bureaus, is applicable only to clerks under the juris- 
diction of, or responsible to, the chief clerk by whom they are designated. 


Comptroller General McCarl to the Secretary of Commerce, July 28, 1931: 

Reference is made to your letters of May 25 and June 19, 1931. 
requesting reconsideration of the decision of this office of May 13, 
1931, 10 Comp. Gen. 522, wherein it was held that Mr. S. W. Crosth- 
wait, chief, administrative section, aeronautics branch, Department 
of Commerce, was not authorized to administer oaths to accounts for 
travel and other expenses against the United States. In your letter 
of June 19, 1931, you forwarded copy of the formal designation of 
Mr. Crosthwait to administer oaths, as follows: 


Apri 7, 1928. 
DrmecTor oF AERONAUTICS: 


In accordance with your recommendation of April 3, Mr. 8S. W. Crosthwait is 
hereby authorized to administer oaths to accounts for travel or other expenses 
against the United States. 

/s/ E. W. Lipsey, 


E. : Chief Clerk. 
Section 8 of the act of August 24, 1912, 37 Stat. 487, provides: 


After June thirtieth, nineteen hundred and twelve, postmasters, assistant 
Postinasters, collectors of customs, collectors of internal revenue, chief clerks 
of the various executive departments and bureaus, or clerks designated by them 
for the purpose, the superintendent, the acting superintendent, custodian, and 
principal clerks of the various national parks and other Government reserva- 
tions, superintendent, acting superintendents, and principal clerks of the 
different Indian superintendencies or Indian agencies, and chiefs of field par- 
ties, are required, empowered, and authorized, when requested, to administer 
oaths, required by law or otherwise, to accounts for travel or other expenses 
against the United States, with like force and effect as officers having a seal; 
for such services when so rendered, or when rendered on demand after said 
date by notaries public, who at the time are also salaried officers or employees 
of the United States, no charge shall be made; and on and after July first, 
nineteen hundred and twelve, no fee or money paid for the services herein 
described shall be paid or reimbursed by the United States. 


The provisions of the foregoing act of 1912 have been considered 
by this office on numerous occasions, and in the decision reported in 
8 Comp. Gen. 195, there were set forth reasons why said provisions 
may not be enlarged or extended by construction. See also 10 Comp. 
Gen. 371. As further evidence that the Congress intended to re- 
strict the authority to administer oaths to those officers specifically 
named and under the conditions prescribed in the act of 1912, atten- 
tion is invited to the fact that in several instances the Congress has 
extended authority to administer oaths under different conditions to 
officers and employees not specifically named in the act of 1912. 
See section 7, act of March 3, 1915, 38 Stat. 928, extending and en- 
larging the provisions of section 8 of the 1912 act to the Lighthouse 
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Service; act of March 4, 1917, 39 Stat. 1171, authorizing certain 
naval officers to administer oaths for the purpose of the administra- 
tion of naval justice and administration; and the act of April 2, 
1928, 45 Stat. 401, relating to the administering of oaths generally by 
employees of the United States Customs Service. See also 10 Comp. 
Gen. 180. 

It was held in decision of 10 Comp. Gen. 522, that Mr. Crosthwait 
under his title as chief, administrative section, aeronautics branch, 
was not a chief clerk of an executive department or bureau within 
the meaning of the act of August 24, 1912. You now assert his 
qualifications to administer oaths by reason of his formal designa- 
tion for that purpose by the chief clerk of your department. The 
act of 1912, supra, authorizes oaths to be administered by “ chief 
clerks of the various executive departments and bureaus or clerks 
designated by them for the purpose. * * *” See 6 Comp. Gen. 
849. The only person who may be designated to act in lieu of a 
chief clerk is a clerk. Obviously, such clerk must be one under the 
jurisdiction of and responsible to the chief clerk by whom he is to 
be designated, and you have stated that “ There is no connection be- 
tween the duties of Mr. Crosthwait and those of the chief clerk 
other than liaison matters between the two officers.” Therefore, it 
must be held that there is no authority in the act of August 24, 1912, 
for the chief clerk of your department to designate Mr. Crosthwait 
to administer oaths. 

Upon reconsideration, the decision of May 13, 1931, must be and 
is affirmed. 


(A-87710) 
SUBSISTENCE—MAXIMUM ALLOWANCE 


The authority in an appropriation act to pay actual expenses of subsistence 
without fixing any limit is subject to the limitation, fixed by the subsistence 
expense act of 1926, of $7 for any one calendar day, and reimbursement upon 
an average daily basis for the travel period is not authorized except, when 
incurred beyond the continental limits of the United States, when an 
average of not to exceed $8 per day is authorized by the act. 


Comptroller General McCarl to the Secretary of Commerce, July 28, 1931: 
There has been received your letter of July 18, 1931, as follows: 


Your attention is directed to paragraph 20 of the Regulations to Govern the 
Transportation of Families and Effects of Officers and Employees of the Bureau 
of Foreign and Domestic Commerce, which reads as follows: 

“ Subsistence expenses: 

“For each member of the family over ten years of age, actual itemized ex- 
penses for subsistence will be allowed at not to exceed $7.00 per day in the 
United States and at not to exceed $8 00 per day in foreign countries. For each 
member of the family ten years of age or under, actual itemized expenses for 
subsistence at not to exceed $3.50 per day will be allowed in the United States 
and at not to exceed $4.00 per day in foreign countries.” 
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Also, paragraph 32, which reads as follows: 

“Average daily subsistence expenses: 

“The Comptroller General has ruled under date of December 6, 1921, 1 Comp. 
Gen. 299, that reimbursement can not be allowed on the basis of the average 
daily expenses for a given period.” 

It is noted that paragraph 45 of the Standardized Government Travel Regula- 
tions, as amended, effective July 1, 1931, allows actual expenses for subsistence 
while traveling in the United States at not to exceed $7.00 for any one calendar 
day, and not to exceed an average of $8.00 per day while traveling beyond the 
continental limits of the United States, in accordance with the subsistence act 
of 1926, an act to regulate subsistence expenses of civilian officers and employees. 

In view of the fact that the regulations governing the transportation of fam- 
ilies and effects of officers and employees of the bureau were promulgated by the 
Secretary of Commerce under authority of the act approved February 23, 1931, 
which act reads in part, 

“To pay the itemized and verified statements of the actual expenses of trans- 
portation and subsistence, under such regulations as the Secretary of Commerce 
may prescribe, * * *.” 
information is requested as to whether regulations may be amended to allow 
actual expenses for subsistence at an average rate per day, both in the United 
States and beyond the continental limits of the United States, and to allow a 
higher rate than $7.00 per day in the United States and $8.00 per day abroad. 


Paragraph 45 of the Standardized Government Travel Regulations, 
effective July 1, 1931, referred to in your submission, is based upon 
express statutory provisions found in the subsistence act of 1926, 
44 Stat. 688, which in section 3 provides for the allowance of “ actual 
necessary expenses in an amount not to exceed $7 each for any one 
ealendar day,” and in section 5 permits civilian officers and employees 
traveling beyond .the continental limits of the United States to be 
reimbursed for “ not to exceed an average of $8 per day during the 
travel.” 

It is well settled that authority in an appropriation act to pay 
actual and necessary subsistence expenses, without fixing any limit, 
is nevertheless subject to the limitations fixed by the statutes of gen- 
eral application. See 3 Comp. Gen. 168; A-28054, July 22, 1929; 
A-31829, May 28, 1930. The subsistence act of 1926 provides for an 
“average” allowance only when traveling beyond the continental 
limits of the United States, 

Answering your question specifically, you are advised that you may 
not lawfully by regulations provide for the payment of actual ex- 
penses of subsistence within the United States upon a daily average 
or in excess of $7 for any one calendar day. 1 Comp. Gen. 299; 3 id. 
618. The regulations may be amended to provide for reimbursement 
upon an average daily basis for subsistence expenses incurred beyond 
the continental limits of the United States but the average may not 
exceed $8 per day. 


(A-37616) 


RETIREMENT—PANAMA RAILROAD COMPANY EMPLOYEES 


The act of March 2, 1981, 46 Stat. 1471, effective July 1, 1931, extending 
civil retirement to all employees of the Panama Railroad Co., had the 
effect of placing an employee of said railroad company in a position “in 
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the Government service” within the meaning of paragraph 3 of section 
7 (ce) of the civil retirement act of May 29, 1930, 46 Stat. 473, terminating 
all right to retirement annuity which had previously been granted him 
on the basis of an involuntary separation from the Panama Canal service 
when his position was transferred from that service to the jurisdiction 
of the Panama Railroad Co. 

In order to include service prior to July 1, 1931, toward retirement under the 
terms of the act of March 2, 1931, 46 Stat. 1471, an employee of the Panama 
Railroad Co. who had previously been retired under the terms of the 
civil retirement act on the basis of involuntary separation from the 
Panama Canal service will be required to deposit to the credit of the 
Canal Zone retirement fund the amount which was to his credit in the 
civil retirement fund at the date of his retirement, with interest, and also 
3% per cent of his basic salary, with interest, for the period of service 
with the Panama Railroad Co. prior to July 1, 1931. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, July 
29, 1931: 


Consideration has been given to your letter of July 13, 1931, as 
follows: 


At the close of business on June 30, 1929, William B. Allison was an employee 
in the service of the Panama Canal, on the Isthmus of Panama, being on that 
date, and having been for some time prior thereto, assistant manager of the 
Tivoli Hotel, which was under the control and supervision of the Panama Canal. 
Effective July 1, 1929, the control and supervision of the Tivoli Hotel and its 
personnel was transferred to the Panama Railroad Company. Because of 
his services for the Panama Canal Mr. Allison was subject to the provisions 
of the civil service retirement law, but on his transfer to the service of the 
Panama Railroad Co. his services as a civil employee of the United States 
ceased for the reason that such company is a corporation, and although all 
of its capital stock is owned by the United States its employees are not subject 
to such retirement law. 

Mr. Allison’s service as an employee of the Panama Canal aggregated 8 
years 8 months and 12 days. His previous civil and military service added 
thereto made his total annuitable service in excess of thirty years. Subsequent 
to his transfer to the service of the Panama Railroad Company a ruling was 
obtained by the retirement division of the Bureau of Pensions from the Depart- 
ment of the Interior as to the status of Mr. Allison. It was held by Assistant 
Secretary Edwards by decision dated August 16, 1929, that upon separation 
from the service of the United States by transfer to the service of the Panama 
Railroad Company, status for annuity became effective under section 7 of the 
act of July 3, 1926 (44 Stat. 904), without prejudice to the right to continuance 
of service with the Panama Railroad Company. 

Subsequently Mr. Allison applied for annuity under section 7 of the act of 
July 3, 1926. His application was allowed February 1, 1930, and he was 
granted annuity under that section of the act at the rate of $611.16 per annum, 
commencing July 1, 1929, which rate was increased to $733.82 per annum, com- 
mencing July 1, 1930, pursuant to the provisions of the act of May 29, 1930. 
(Public, No. 279.) The total annuity payments made to Mr. Allison are 
es which covers the period beginning July 1, 1929, and ending June 

, 1931, 

The act of March 2, 1931 (Public, No. 781), providing for the retirement of 
employees of the Panama Canal and the Panama Railroad Company, became 
effective July 1, 1931. Mr. Allison has not attained an age nor has his service 
in the Tropics been of such duration as would permit of his retirement under 
the provisions of that act. 

Paragraph 8 of subdivision (c) of section 7 of the act of July 3, 1926, and the 
same paragraph of the same subdivision of the same section of the act of 
May 29, 1930, provides: 

“Should an annuitant under the provisions of this section be reemployed in 
a position included in the provisions of this act, or in any other position in the 
Government service, the annuity shall cease, and all rights and benefits under 
the provisions of this section shall terminate from and after the date of such 
employment.” 
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Mr. Allison is still in the service of the Panama Railroad Company as assist- 
ant manager of the Tivoli Hotel. Several questions have arisen as to his 
status and rights upon which it seems desirable your opinion should be ob- 
tained. They are: 

1. Do the provisions of the act of March 2, 1931, for the retirement on annuity 
of the employees of the Panama Railroad Company have the effect of placing 
Mr. Allison in a position in the Government service, within the meaning of the 
part of section 7 of the act of July 3, 1926, and the part of section 7 of the act 
of May 29, 1930, above quoted? 

2. If the previous question is answered in the affirmative, 

(a) Should payment of annuity to him be discontinued subsequent to June 
30, 1931? 

(b) Should there be recovery of all or any part of the annuity that has been 
paid to the employee? 

(c) Shall the employee, in order to receive service credit, be required to 
deposit to the credit of the Canal Zone retirement fund the amount which was to 
his credit in the civil service retirement and disability fund at the date of his 
retirement under section 7 of the act of July 3, 1926, and accrued interest 
thereon, compounded? 

(d) Shall the employee, in order to receive service credit for the period, be 
required to deposit 344 per cent of his basic salary, pay, or compensation, and 
interest thereon, compounded, for the two years of his service for the Panama 
Railroad Company, namely, from July 1, 1929, to July 1, 1931? 

3. If question numbered 1 is answered in the negative, 

(a) Shall the employee continue to receive annuity, and also receive com- 
pensation for services rendered to the Panama Railroad Company? 

(b) Shall deductions be made from his basic salary, compensation, or pay, 
under the provisions of section 9 of the act of March 2, 1931, in the event that 
he continues in the employ of the Panama Railroad Company? 


Question 1 is answered in the affirmative. Without questioning 
at this time the correctness of the ruling of the Assistant Secretary 
of the Interior dated August 16, 1929, which granted retirement an- 
nuity on the basis of involuntary separation from the service to this 
employee in addition to salary he received both before and after 
retirement in the same position as assistant manager of the Tivoli 
Hotel (10 Comp. Gen. 309), it is only reasonable to conclude that 
the act of March 2, 1931, extending civil retirement to all employees 
of the Panama Railroad Company had the effect of placing Mr. 
Allison in a position “in the Government service ” within the mean- 
ing of paragraph 3 of section 7 (c) of the civil retirement act of May 
29, 1930, 46 Stat. 473, terminating all right to retirement annuities 
thereunder based on involuntary separation from the service. 

Question 2 (a) is answered in the affirmative and question 2 (b) 
in the negative. 

Section 8 and the second paragraph of section 9 of the act of March 
2, 1931, swpra, provides as follows: 


Sec. 8. All employees coming within the provisions of this act after the effec- 
tive date thereof shall be required to deposit with the Treasurer of the United 
States to the credit of the Canal Zone retirement and disability fund referred 
to in section 9 hereof, under rules to be prescribed by the Commissioner of 
Pensions, a sum equal to 24% per centum of the employee's basic salary, pay, 
or compensation received for services rendered after July 31, 1920, and prior 
to July 1, 1926, and also 3% per centum of the basic salary, pay, or compensa- 
tion for services rendered subsequent to June 380, 1926, together with interest 
computed at the rate of 4 per centum per annum compounded on the last day 
of each fiscal year, but such interest shall not be included for any period during 
which the employee was separated from the service. Upon making such deposit 
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the employee shall be entitled to credit for the period or periods of service 
involved: Provided, That no such deposit shall be required on account of serv- 
ices rendered for the Panama Railroad Company prior to January 1, 1924: 
Provided further, That failure to make such deposit shall not deprive the 
employee of credit for any past service for which no deposit is required under 
the provisions of this section. 
Sec. 9. 
* ~ * 7 * 7 + 


The Commissioner of Pensions is hereby authorized and directed to ascer- 
tain the amount, including accrued interest, due employees of the Panama 
Canal coming within the purview of this act from the civil service retirement 
and disability fund created by the act of May 22, 1920, and to certify same to 
the Secretary of the Treasury, who is hereby authorized and directed to trans- 
fer such amount on the books of the Treasury Department to the Canal Zone 
retirement and disability fund. 


Under these provisions question 2 (c) and (d) are answered in the 
affirmative. 

The answers to questions 1 and 2 render it unnecessary to answer 
question 3. 


(A-37812) 
COMPENSATION—DOUBLE—FOURTH-CLASS POSTMASTERS 


The amount of remuneration paid to a,fourth-class postmaster constitutes 
“salary” within the meaning of section 6 of the act of May 10, 1916, 
as amended by the act of August 29, 1916, 39 Stat. 120, 582, and conse- 
quently, one person may not be paid salary as a fourth-class postmaster 
and as a seed-loan agent under the Depurtment of Agriculture if the 
combined salaries exceed the rate of $2,000 per annum. 


Comptroller General McCarl to the Secretary of Agriculture, August 1, 1931: 


Consideration has been given to your letter of July 25, 1931, as 
follows: 


In connection with the administration of the seed loan act authorized by 
Congress on December 20, 1930 (Pub. Res. 112), certifications were requested 
from the Civil Service Commission to fill positions as agents for this work. 
Mr. Ambrose Holland was certified by the Civil Service Commission for the 
position as agent at $1,800.00 per annum, and was appointed to said position 
which he has held for the past month. 

This office received a telegram on July 21, 1931, from the Administrative 
Officer in Charge of the Grand Forks, North Dakota, Seed Loan Office, in which 
Mr. Holland is employed, advising us that Mr. Holland is also a fourth-class 
postmaster in Minnesota, and asking for advice whether or not his appoint- 
ment as an agent was proper. We immediately informed the administrative 
officer in charge, by telegraph, to furlough Mr. Holland, pending a determina- 
tion by you as to whether or not holding the two positions is in violation of 
the act of May 10, 1916 (39 Stat. 120 and 582). 

In view of the decision in 27 Comp. Dec. 820, relative to compensation of 
clerks of the United States district courts, holding that clerks of the United 
States courts may not receive any compensation or emolument except their 
regular salary as clerks, and as the compensation or remuneration received 
by postmasters of the fourth class, being predicated upon a fee basis, is com- 
parable to the remuneration received by clerks of the United States courts, 
your opinion is requested as to whether or not Mr. Holland’s appointment as 
agent should be terminated or whether he is authorized to hold the two posi- 
tions in question and receive remuneration from both positions. 
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Section 6 of the act of May 10, 1916, as amended by the act of 
August 29, 1916, 39 Stat. 120, 582, provides in part as follows: 

That unless otherwise specifically authorized by law, no money appropriated 
by this or any other act shall be available for payment to any person re- 


ceiving more than one salary, when the — amount of said salaries 
exceeds the sum $2,000 per annum * * 


The act of February 28, 1925, 43 Stat. 1054, provides in part as 
follows: 

Fourth class.—The compensation of postmasters of the fourth class shall be 
fixed upon the basis of the whole of the box rents collected at their offices and 
commissions upon the amount of canceled postage-due stamps and on postage 
stamps, stamped envelopes, and postal cards canceled, on matter actually 
mailed at their offices, and on the amount of newspaper and periodical postage 
collected in money, and on the postage collected in money on identical pieces 
of third and fourth class matter mailed under the provisions of the act of 
April 28, 1904, without postage stamps affixed, and on postage collected in 
money on matter of the first class mailed under provisions of the act of April 
24, 1920, without postage stamps affixed, and on amounts received from waste 
paper, dead newspapers, printed matter, and twine sold, at the following 
rates, namely. 

Under this statute, while the amount of remuneration paid to 
fourth-class postmasters varies due to fluctuation in receipts and the 
business transacted, the payment to the postmasters for their services 
constitutes “salary ” within the meaning of the 1916 statute, and not 
fees. See decisions of October 26, 1927, A-19125, and May 9, 1931, 
A-36483. 

As it is understood Mr. Holland would receive as a fourth-class 
postmaster and as an agent under the Department of Agriculture 
combined salaries at a rate in excess of $2,000 per annum, I have to 
advise that he may not be paid for both positions. 


(A-87784) 
INDIAN AFFAIRS—SIOUX—CIVILIZATION BENEFITS 


The provisions of the act of May 21, 1928, 45 Stat. 684, prohibiting Sioux Indians 
receiving more than one allowance of benefits, and providing against in- 
heritability of the benefits, have no application to the Indian who became 
entitled to the civilization benefits under the original act of March 2, 1889, 
25 Stat. 894. 


Comptroller General McCarl to the Secretary of the Interior, August 3, 1931: 
There has been received your letter of July 23, 1931, as follows: 


Claim 360676 of Mary Menard for Sioux benefits, submitted to the General Ac- 
counting Office in 1924, approved for payment of commuted value of benefits in the 
amount of $493.96, was suspended by Settlement 046205-1 (Cl. 013388), of Sep- 
tember 22, 1924, awaiting the determination of her heirs. 

The heirs of Mary Menard (Probate 56344-25) have been determined to be 
two sons, Louis Menard, jr., and George Menard, by her only husband, Louis 
Menard, Rosebud Sioux allottee No. 546, who predeceased his wife on April 
28, 1924. 

Her husband, Louis Menard, is shown by the records of the Indian 
Office to have received Sioux benefits in 1897, during their married life, they 
having been married in 1868. 
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The deceased allottee appears to have been entitled to benefits at the time of 
her death, on July 5, 1924, having the required status at that time as the head 
of a family with an approved allotment, her allotment having been approved 
on June 20, 1900, under the Act of 1889 (25 Stat. 8S88-S94), as amended by that 
of March 3, 1899 (30 Stat. L. 1862), providing that instead of making the entire 
allotment to the head of the family, it should be divided equally between the 
husband and wife. 


Your decision of February 1, 1929, under No. (4), held that a single female, 
qualified before marriage, as in this case, but widow of Sioux man who received 
benefits during the marriage, is not entitled thereto, because of that portion of 
the last sentence of the Act of 1928 (45 Stat. L., 684), prohibiting double 
benefits. However, under date of March 1, 1930, you said that the above decision 
was predicated on the assumption that the questions involved only allotees 
under the Act of 1908, and held that the last sentence of the Act of 1928, pro- 
hibiting double benefits and inheritability, applies only to such last-named 
allottees under the act of 1908. 

Therefore, as this woman was allotted under the act of 1889, apparently 
she comes within the scope of the decision of Comptroller Downey, dated May 
11, 1915 (21 Comp., 806), holding that upon attaining the requisite status the 
right to the benefits becomes fixed, definite, and indefeasible, and that on the 
death of the Indian before payment such right descends to the heirs as part 
of the estate. 

The heirs have submitted a claim for the benefits due the decedent. The 
case involves two questions: (1) Was Mary Menard entitled to the benefits 
at the time of her death? (2) If so, did that right descend to the heirs? 
Your formal decision thereon is requested. 

Since the allotment to Mary Menard was under the original act of 
1889, the provisions in the act of May 21, 1928, 45 Stat. 684, that 
no person should receive more than one allowance of the benefits 
provided by section 17 of the act of 1889 has no application, it having 
been held by this office that the act of 1928 is applicable only to 
persons allotted under the act of May 29, 1908, 35 Stat. 451, 9 Comp. 
Gen. 871. As the right of the deceased was acquired under the act 
of 1889, as amended by the act of March 3, 1899, 30 Stat. 1362, it 
was not affected by the later act of 1928, and accordingly as to the 
first question submitted it must be held that Mary Menard was en- 
titled to the benefits at the time of her death in 1924. 

As to the second question, as to whether the right descended to 
the heirs, the decision of a former Comptroller of the Treasury, 
cited in your letter, appears fully to cover, it being held therein 
that the right to the commuted value of benefits as provided by the 
act of June 10, 1896, 29 Stat. 334, when determination of such 
commuted values has been determined by the Secretary of the Inte- 
rior, becomes fixed, definite, and indefeasible, and upon the death 
of the Indian before payment belongs to the estate of the decedent. 
As the provisions in the act of 1928, supra, against inheritability 
are not applicable to persons covered by the act of 1889, the holding 
in the decision cited remains in full force and effect. Accordingly, 
in the present case it must be held that the right descended to the 
heirs, or next of kin, of Mary Menard. 


The questions submitted are answered accordingly. 
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(A-87622) 


PATENTS—INFRINGEMENT—LICENSES 


There is no authority in heads of departments, after infringement has taken 
place, to adjust by contract a claim for the infringement of patent rights by 
or for the Government without the owner’s license or right to use. The 
owner’s only remedy for such infringement is by suit in the Court of 
Claims in accordance with the act of July 1, 1918, 40 Stat. 705. 

Where a contractor, who has been awarded a contract for the construction of 
lifeboats, obligated himself to protect the Government against the use of 
any patented invention, article, or appliance furnished or used in the per- 
formance of the contract, any adjustment to avoid suit by the owner of a 
patented invention alleged to have been used in the construction of said life- 
boats is for the consideration of the contractor. 


Comptroller General McCarl to the Secretary of War, August 4, 1931: 
There has been received your letter of July 11, 1931, as follows: 


An advance decision is requested as to whether Army transportation funds are 
available for the purchase from the Welin Davit and Boat Corporation, Brook- 
lyn, New York, of a license under its patent No. 1140469 which appears to cover 
completely certain lifeboats purchased from the C. M. Lane Life Boat Com- 
pany, Inc., Brooklyn, New York. 

It appears that during the fiscal years 1929 and 1930 the Quartermaster Corps 
purchased 29 lifeboats under the following contracts: 


W626 qm 6894, dated July 20, 1929__...___ " lifeboats @ $2, 200.00 per boat. 
W626 qm 8635, dated June 7, 1930 P S 31,007.50 (° -™ 
W626 qm 8781, dated June 27, 1930 - @ 1,606.25 “ - 
W626 qin 8929, dated June 28, " @ 1,997.50 “ * 


All of the foregoing contracts were awarded to the C. M. Lane Life Boat Com- 
pany, Inc., Brooklyn, New York, which company was the lowest responsible 
bidder. The Welin Davit and Boat Corporation, of Brooklyn, New York, filed 
suit in the Court of Claims against the United States alleging that the lifeboats 
furnished infringed its patent No. 1140469. Investigations were conducted by 
the offices of the Quartermaster General, the Judge Advocate General, and the 
Attorney General with reference to the claim. As a result of these investiga- 
tions, the conclusion was reached that infringement existed and that there is 
little probability that the Government can prevail in the suit for infringement. 
The circumstances which lead to this conclusion include the facts that the pat- 
ent involved had been held valid by a district court, that a careful search failed 
to disclose any new references which would be sufficient to warrant the Court of 
Claims in arriving at a conclusion as to validity of the patent which would be 
different from that of the district court, and that the lifeboats furnished under 
the contract were practically identical with the product and patent of the claim- 
ant even to detail. 

Recently the Welin Davit and Boat Corporation has informally stated to the 
Department of Justice that it would be agreeable to the settlement of the case 
by the purchase of a license under the patent involved, the claimant suggesting 
that should the Government purchase a license under the patent, the claimant 
would be willing to give a release for past infringement. The lowest figure 
which the claimant states he would accept under these circumstances is 
$7,500.00. It has been estimated that should the claimant prevail in the Court 
of Claims, the damages awarded by the court would be from $12,000.00 to 
$15,000.00 to which would be added the expense to the Government of the trial 
of the case. The patent has approximately one year to run before its expiration 
and it is probable that additional! boats will be needed. 

In view of all the circumstances, it would appear to be in the interest of 
the Government to purchase a license under the patent and to take a release 
for past infringement. 
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None of the appropriations available to the Quartermaster Corps expressly 
authorize the purchase of licenses under patent. It has been suggested that 
Army transportation funds might be made available for the purchase of a li- 
cense on the theory that the amount of the purchase of the license approximates 
the additional cost of the boats by accepting the lowest bid. There are suffi- 
cient unobligated funds in the Army transportation appropriation to cover the 
amount stated. 


The matter is submitted to you for your consideration. 

An examination of the four contracts in question discloses that 
in each of the said contracts provision was made that the United 
States shall be protected by the contractor against the use of any 
patented invention, article, or appliance furnished or used in the 
performance of the contract. 

The act of June 25, 1910, 36 Stat. 851, as amended by the act of 
July 1, 1918, 40 Stat. 705, provides as follows: 

That whenever an invention described in and covered by a patent of the 
United States shall hereafter be used or munufactured by or for the United 
States without license of the owner thereof or lawful right to use or manu- 
facture the same, such owner's remedy shall be by suit against the United 
States in the Court of Claims for the recovery of his reasonable and entire 
compensation for such use und manufacture: Provided, however, That said 
Court of Claims shall not entertain a suit or award compensation under the 
provisions of this act where the claim for compensation is based on the use 
or manufacture by or for the United States or any article heretofore owned, 
leased, used by, or in the possession of the United States: Provided, further, 
That in any such suit the United States may avail itself of any and all 
defenses, general or special, that might be pleaded by a defendant in an action 
for infringement, as set forth in title sixty of the Revised Statutes, or other- 
wise: And provided further, That the benefits of this act shall not inure to any 
patentee who, when he makes such claim is in the employment or service of 
the Government of the United States, or the assignee of any such patentee; 


nor sball this act apply to any device discovered or invented by such employee 
during the time of his employment or service. 


The matter here presented does not involve the incurring of an 
obligation under an appropriation for the transportation of the 
Army and its supplies requiring, as incidental thereto, the use of 
a patent, nor a claim for royalties for the use of the claimant’s 
patent under a contract express or implied (see 5 Comp. Gen. 713), 
but the settlement of a claim for the infringement of patent rights 
by or for the Government without the owner’s license or right to 
use, after the infringement has taken place. This is not a matter 
which the department is authorized to adjust by contract. For 
any recovery based solely upon infringement by the United States 
the owner, under the provisions of the act of July 1, 1918, supra, 
is restricted to a suit in the Court of Claims as the only remedy. 
Any adjustment to avoid such a suit would appear to be for the 
consideration of the contractor who has obligated itself to protect 
the Government against such claims. 

Your submission is answered accordingly. 
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(A-87658) 


PUBLIC FUNDS—ADVANCE BY UNITED STATES MARSHAL TO 
WITNESS 


Where a United States marshal advances money to a witness to enable him to 
respond to a subpcena and the witness, after receiving the money, fails to 
comply with the subpoena, credit or reimbursement for the advance is not 
authorized unless specially taxed as an extraordinary expense under sec- 
tion 846, Revised Statutes. 


Decision by Comptroller General McCarl, August 4, 1931: 


Request has been made for review of settlement No. F-22358-J, 
dated January 7, 1931, wherein credit was disallowed in the accounts 
of B. E. Dyson, deceased, former United States marshal for the 
southern district of Florida, in the sum of $20, on voucher 163814, 
January, 1930, representing an advance of money alleged to have 
been paid to Walter Herbert, United States witness, who failed to 
appear as such before the grand jury at Jacksonville, Fla. 

The facts appear to be as follows: 

On January 6, 1930, the United States attorney at Jacksonville, 
pursuant to the provisions of paragraph 813, Instructions to United 
States Marshals, advised Marshal Dyson that Walter Herbert 
(negro), of Grant, Fla., was needed as a witness before the grand 
jury on January 8, 1930, but was unable to attend for want of suffi- 
cient funds to defray the expenses of travel and subsistence, and, 
therefore, recommended that the marshal advance to Herbert sufli- 
cient funds for the purpose of his attendance. 

It appears that a check in the amount of $20, made payable to 
Walter Herbert, was mailed to the postmaster at Grant, Fla., to- 
gether with a voucher covering the disbursement. It appears, also, 
that the postmaster was requested to deliver the check to the witness, 
have him sign the voucher, and instruct him to proceed to Jackson- 
ville on the first train. In a letter to the marshal, dated January 
15, 1930, the postmaster at Grant explained the transaction as follows: 

Yours of the 6th inst., with check for Walter Herbert enclosed, received. 
This letter arrived on Jan. 7th on train #33 at 1.01 p.m. Just as the mail bag 
was being brought in, Mr. R. E. Ricketts, of this place, rushed in with Walter 
Herbert and explained that he had had a phone call from your office in regard 
to a check which should be in that mail for Herbert and asked me to examine 
mail quickly for this letter so Herbert could leave for Jax. on train number 
thirty, due here at 1.06 p. m. and which was already at station. I read his 
letter, but did not have time to read your letter to me, nor did he have time to 


sign the vouchers, but he did endorse the check, then had to run to catch the 
train and did board it. 


I have held vouchers waiting for his return for his signature, but up to this 
date he has failed to show up. 


Under date of March 22, 1930, Dr. R. E. Ricketts made a sworn 
statement as follows: 


On the morning of Jan. 7th, 1930, Walter Herbert, negro, came to me and 
told me that he had no money to pay his fare to Jacksonville, as he was 
subpeenaed by the U. 8S. marshal to appear in Jacksonville on the morning of 
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Jan, 8th, 1930. I called the U. S. marshal’s office by phone and was told that 
a voucher had been sent to him on the previous evening, Jan. 6th. I conveyed 
this message to him. He came to me before the train arrived. The south- 
bound train carrying this voucher arrived at Grant about three minutes before 
the northbound train. I hurried to the post office with Walter Herbert, negro, 
and asked the postmaster to hurry and open the mail sack. The letter with 
the voucher was given to Walter Herbert, negro. He signed it and cashed it 
with the postmaster. We left the post office and the northbound train was 
waiting, and Walter Herbert, negro, got aboard the train and left for 
Jacksonville. 

I have since talked with this conductor and he told me that Walter Herbert, 
negro, paid his fare to Jacksonville, Fla., and that he got off the train at Cocva, 
Fla., with a tall negro and that he (the conductor) asked him if he was not 
going on to Jacksonville. Walter Herbert seemed to be very nervous before he 
left Grant. I told him not to be afraid to go, and he told me that he was 
going to Jacksonville. Im my opinion Walter Herbert was watched, and this 
tall negro probably was on the train when it arrived at Grant, knowing that 
he was subpeenaed, and that he was taken off the train under duress with a 
concealed weapon and probably has been done away with. * * * 


Instructions to United States marshals, 1929, provide: 


§21. Advances to witnesses are optional. They can not be charged under any 
appropriation, but must be carried as cash on hand. 

822. A memorandum entry only should be made in the United States funds 
books of the check drawn covering the advance to a witness. * * * 

823. Advances to witness will not appear in any manner in the body of the 
marshal’s account current as a disbursement or otherwise. Such advances will 
appear in the analysis of balance on the face of the account current only if the 
advance is still outstanding at the close of the quarter, in which event it will be 
necessary to include an item in said analysis of balance covering the amount 
of the advance treated therein as a theoretical cash balance in the hands of the 
marshal. 

824. District attorneys will be held strictly responsible for limiting their 
recommendations that such advances be made to those cases only in which the 
witness is absolutely essential. 


In view of these instructions, and as the United States received 
nothing in return for the expenditure, and as the item has not been 
specially taxed as an extraordinary expense under section 846, 
Revised Statutes, this office has no choice but to sustain the dis- 
allowance. 


(A-37776) 


IMMIGRATION SERVICE—REENTRY FEES—UNCOLLECTIBLE 
CHECKS 


Where reentry fees as provided by the act of May.26, 1924, 43 Stat. 158, are paid 
by cashiers’ checks which are found to be uncollectible because of the 
closing of the banks on which drawn, the aliens or immigrants should be 
required to pay the fees as required by law, upon compliance with which 
the uncollectible checks may be surrendered to the persons whose fees they 
covered for such claim as they may have against the banks on which said 
checks were drawn. 


Comptroller General McCarl to the Secretary of Labor, August 4, 1931: 
There has been received your letter of July 23, 1931, as follows: 


This department has on hand thirty-nine cases of cashiers’ checks in the 
amount of $3.00 each, submitted to the Bureau of Immigration in payment of 
reentry permit fees. These checks were submitted on schedules of collections 
to the disbursing clerk of the department and by him deposited in his special 
deposit account for collection. Subsequently they were returned to him by the 
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Treasury Department as uncollectible because of the closing of the banks on 
which the checks were drawn. 

The disbursing clerk has made adjustments on his records to offset these 
uncollectible checks and has returned them to the Bureau of Immigration. 
That bureau is at a loss to know what further action, if any, it should take in 
the matter, and I therefore have the honor to request an expression of your 
views in the premises. 

It is assumed for the purpose of this reply, the matter not being 
clear from your communication, that the checks referred to in your 
letter can be identified with the immigrants whose reentry permit fees 
they represent. If such be the case, it would appear that the proper 
action should be taken by the immigration authorities to demand 
from such immigrants the payment of the fees which could not be 
collected on the checks in question. In each case where the fee is paid 
the uncollectible check may be surrendered to the immigrant for such 
a claim as he may have against the bank whose check or checks are 
not collectible. 

It is noted it was provided by the act of May 26, 1924 (43 Stat. 
158), that for the issuance of a reentry permit to an alien, a fee of 
$3 should be collected and covered into the Treasury as miscellaneous 
receipts. It appears, also, that by Rule 25, subdivision B, paragraph 
7, Immigration Laws and Rules of January 1, 1930, it was provided— 


For the issuance of a permit to reenter the United States and for each exten- 
sion thereof there shall be pa'd a fee of three dollars ($3), which shall accom- 
pany the application. Remittance shall be made by United States postal money 
order, or express money order, payable to the Commissioner General of Immi- 
gration: Provided, That remittance from abroad shall be made by international 
money order, drawn on Washington, D. C., and payable in American dollars to 
the Commissioner General of Immigration, or fore:gn exchange on a bank in the 
United States, likewise payable in American dollars to the Commissioner Gen- 
eral of Immigration: And provided further, That where the application for a 
permit or an extension thereof is denied the fee shall be returned to the 
applicant. 


In view of these provisions and regulations it is not understood 
why cashiers’ checks were accepted for the payment of the fees. In 
any event, it would appear that since these checks given in payment 
of such fees are uncollectible, there is no alternative but to require 


the alien in each case to remit the amount of the fee prescribed by 
law. 


(A-37342) 
CHECKS—INDORSEMENTS—FORGERIES 


The general rule that when the Government in issuing and delivering a check 
deals directly by correspondence or otherwise with the particular person to 
whom the check is issued and delivered, though deceived as to his identity, 
reclamation can not be affected from the indorser who accepted the check 
from such person for value without notice of his lack of title to the check, 
is not for application where it appears that the impostor made no repre- 
sentations to the indorser who cashed the check other than the inference 
which might be drawn from his possession of the indorsed check, and that 
said indorser made no attempt to ascertain whether the person presenting 

the check was the person named as the payee of the check. 





DECISIONS OF THE COMPTROLLER GENERAL 49 


Comptroller General McCarl to the Treasurer of the United States, August 5, 

1931: 

There has been received your letter of June 9, 1931, AWS-C, 
returning adjusted-service certificate loan check No. 108528, drawn 
March 23, 1931, in the amount of $575.14 in favor of Sherman Lori- 
mer McCluskey, and requesting to be advised whether the decision 
in the Philip V. Walters case, A-29959, is applicable thereto. 

It appears from the Secret Service operative’s report that the payee 
of the check in question, his wife, and Charles Boivin, alias James E. 
Ryan, roomed at the home of Mrs. Mary Powell, 141 Clark Street, 
Cambridge, Mass.; that Ryan secured information necessary for ap- 
plication for a loan under the adjusted-service certificate issued to 
McCluskey from papers in the payee’s room and filed such applica- 
tion in the name of said payee; that the check was mailed to the 
Clark Street address and was intercepted by Ryan; that Ryan owed 
Mrs. Powell considerable money for back board; that Ryan accom- 
panied by Mrs. Powell presented the check, which had been previously 
indorsed in the name of the payee, at the Morgan Furniture Co., 
second indorser, in payment of a bill owed at that store by 
Mrs, Elizabeth Taylor, that being the name of Mrs. Powell before 
her remarriage; that the check was accepted in payment of the bill 
in question and the balance of $520.52 of the proceeds thereof was 
turned over to Ryan; that when the rightful payee filed application 
for a loan under his adjusted-service certificate the Veterans’ Bureau 
advised him that the check had already been issued and that said 
check had been paid by the Treasurer of the United States; and that 
Ryan, on being arrested and accused, admitted he had filed applica- 
tion for the check in the name of the payee, had forged payee’s name 
thereon, and had cashed said check at the Morgan Furniture Co. 
When questioned by the Secret Service operative, Ryan in- 
sisted that Mrs. Powell did not see the name on the check, and when 
Mrs. Powell was questioned by the Secret Service operative she 
stated, also, that she had not seen nor had not known what name was 
on the check. While the salesman at the Morgan Furniture Co., 
who identified Ryan as the man who paid the bill with the forged 
check, stated that Mrs. Powell had introduced Ryan to him as Mc- 
Cluskey, Ryan denied this in the salesman’s presence and finally the 
salesman stated that he had called Ryan “ McCluskey ” while at- 
tempting to interest him in a radio. The facts were submitted to the 
United States attorney who stated that, under the circumstances, he 
did not believe a complaint against Mrs. Powell would succeed. Ryan 
was arraigned before a United States commissioner, waived examina- 
tion, and was ordered held under $2,500 bond for action of the grand 
jury. On May 5, 1931, the grand jury returned an indictment and 
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Ryan plead guilty, presumably to forgery, and was sentenced to serve 
one year and one day in the house of correction at Springfield, Mass. 

To come within the rule in the Philip V. Walters case, it must 
appear that the impostor not only deceived the drawer of the check 
as to his identity but, also, that he continued to impersonate the 
rightful payee to such an extent that the indorser by whom the 
check was cashed for the impostor, after exercising due care and 
diligence to ascertain the identity of the impostor, had reason to be- 
lieve that he was the rightful payee. 

The evidence in the present case does not establish that the impos- 
tor made any representations to the furniture company that he was 
the payee of the check other than the inference which might be 
drawn from his possession of the indorsed check. Neither does it 
appear that the furniture company made any attempt to ascertain 
whether the person presenting the check was the person named as 
payee in the check. 

The courts of Massachusetts, the jurisdiction in which the forgery 
was committed, appear to follow generally the rule which was ap- 
plied in the Philip V. Walters case. See Robertson vy. Coleman, 141 
Mass. 231. It is to be noted, however, that—in Massachusetts as in 
other jurisdictions—in the cases in which the second indorser is not 
held responsible for the amount of a check accepted and cashed by 
him on a forged indorsement, it generally appears the impostor 
who fraudulently obtained the check and negotiated it by a forgery 
actually assumed and was known by the name of the rightful payee. 
In Robertson v. Coleman, supra, it appeared that a thief who had 
stolen a pair of horses, registered at a Boston hotel under the as- 
sumed name of Charles Barney, and that he gave that name to cer- 
tain auctioneers in the city and requested them to sell the horses for 
him. There was living in Swansea, Mass., at the time a reliable 
and responsible man named Charles Barney and the auctioneers be- 
lieved the impostor to be that person. They paid the proceeds of 
the sale by check, drawn to the order of Charles Barney, and this 
the impostor indorsed and transferred for value. The auctioneers 
learned the true facts before the check was presented and stopped 
payment, but it was held that the indorsee could recover in an action 
brought against them, the court observing that “The name of a 
person is the verbal designation by which he is known, but the visi- 
ble presence of a person affords surer means of identifying him 
than his name.” 

The facts of the case here involved may be easily distinguished 
from the facts in the Walters case and from those in the case of 
Robertson vy. Coleman. In both of these cases the impostor, prior to 
the issuance of the checks, actually assumed the name of the rightful 
payee and continued to impersonate, and to be known by the name 
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of the rightful payee until after the checks were cashed, whereas, 
in the present case the evidence does not establish that Ryan assumed 
the name of McCluskey or that anyone in the locality where the 
check was negotiated by him knew him as McCluskey. It appears 
that the salesman of the Morgan Furniture Co. merely assumed that 
Ryan was McCluskey from the fact that he presented a check drawn 
to and indorsed in the name of McCluskey and was accompanied by 
a woman whose identity the salesman did know. The salesman who 
represented the Morgan Furniture Co. in cashing the check had not 
seen Ryan indorse McCluskey’s name on the check and did not 
require the indorsement of Mrs. Powell whose account was being 
paid by the check. 

In view of the foregoing it must be held that the present case is not 
controlled by the Philip V. Walters case. The action of the Vet- 
erans’ Bureau in permitting the check to get into the possession of 
Ryan, the impostor, did not relieve the second indorser of its liability 
in cashing the check on the forged indorsement. The facts and 
circumstances disclosed in this case did not warrant the second in- 
dorser in assuming that Ryan, who had possession of the check and 
who presented it for cashing, was the payee named therein. See 
decision of July 3, 1931, A-87013. 

It is clearly established that the rightful payee of the check did 
not indorse it; that his name was forged thereon; and that the second 
indorser failed to secure the genuine indorsement of the payee of said 
check or the person duly authorized to indorse the check in his 
behalf. Since the prior indorsements are guaranteed by the in- 
dorsing bank, the Treasury Department should effect reclamation 
of the proceeds of the check, which amount should be deposited to 
the credit of the appropriation under which the check in question 
was drawn. 


(A-37633) 
APPROPRIATIONS—PAN AMERICAN SANITARY BUREAU 


The appropriations made for the annual share of the United States for the 
maintenance of the Pan American Sanitary Bureau, formerly known as 
the International Sanitary Bureau, for the fiscal years 1905 to 1923, having 
been treated as regular fiscal-year appropriations, and the unexpended 
balances thereof carried to the surplus fund of the Treasury, there is no 
authority in the General Accounting Office to certify a claim to the Con- 
gress for the reappropriation of such balances in favor of the Pan American 
Sanitary Bureau. Any action for the reappropriation of said funds should 
be taken by the Congress as it may deem proper upon presentation of the 
matter administratively. 


Comptroller General McCarl to the Secretary of State, August 5, 1931: 
There has been presented to this office a voucher submitted as a 
claim for $20,531.48 in favor of the Pan American Sanitary Bureau, 
136605 ° —82——5 
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signed by the Director General, Pan American Union. The claim 
is for the amount covered into the general fund of the Treasury as 
unexpended balances of appropriations for the International Sani- 
tary Bureau for the fiscal years from 1905 to 1909, from 1911 to 
1921, and for 1923. 

Attached to the voucher there is a copy of a statement, dated 
October 9, 1929, from the director of the Pan American Sanitary 
Bureau to the Assistant Secretary of State, as follows: 


It will be recalled that at my request Surg. B. J. Lloyd recently took up with 
your office informally the matter of unused funds of previous years’ quotas of 
the United States to the Pan American Sanitary Bureau having been returned 
to the general treasury. This occurred at times when many other Republics 
were not paying their quotas and when the bureau was not very active. Within 
recent years, however, a number of Governments have paid all of their previous 
indebtedness, and any unpaid quotas remain as liabilities of the countries 
assessed ; furthermore, these back quotas continue to be paid from time to time. 

In view of the fact that other countries have paid all of their assessments 
due since the establishment of the bureau, the question might well be raised 
as to whether or not those funds which reverted to the Treasury of the United 
States ought now to be returned to the Pan American Sanitary Bureau. 


The International Sanitary Bureau, known and appropriated for 
since 1926 as the Pan American Sanitary Bureau, with permanent 
headquarters at Washington, D. C., was created by the Second 
International Conference of American States held at Mexico City 
from October, 1901, to January, 1902, and the seventh paragraph of 
the resolution adopted by this conference, covering international 
sanitary police, provided: 


Seventh. That the salaries and expenses of the delegates to the convention 
and of the members of the international sanitary bureau herein referred to 
and recommended, shall be paid by their respective Governments, but that the 
office expenses of special investigations it may make, together with those for 
the translation, publication, and distribution of reports, shall be paid from a 
special fund to be created by annual appropriations by the Republics represented 
in such conventions, on the same basis now in force between the American Re- 
publics for the maintenance of the Bureau of American Republics. Further, 
that in the interest of economy, the said Bureau of American Republics shall 
be utilized by the conventions herein referred to, and by the international! sani- 
tary bureau herein recommended to the fullest extent possible, for the corre- 
spondence, accounting, disbursing, and preservation of the records incident to 
the work comprised within these resolutions. 


The first International Sanitary Conference of the American Re- 
publics, pursuant to resolution of the convention referred to above, 
convened in Washington in December, 1902, and in its seventh reso- 
lution it was provided: 


(e) It is also recommended by this convention, That in order to carry out 
the above measures a fund of $5,000 shall be collected by the Bureau of Ameri- 
can Republics in accordance with paragraph 7 of the resolutions of the Second 
International American Conference above referred to. 


From the above-quoted provisions of the resolutions adopted by the 
two conventions it would appear that the funds to be contributed by 
the several American Republics were to constitute a special fund for 
the maintenance of the Sanitary Bureau in the same manner as quotas 
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of the several American States for the Pan American Union were 
to become a part of a special fund for the support of the union. 

As to the funds of the Pan American Union, it was held by de- 
cision of a former Comptroller of the Treasury, 21 Comp. Dec. 850, 
quoting from the syllabus: 


The Pan American Union is the administrative arm of an international 
conference of which the United States is a contributing member and custodian 
of the funds of the union contributed by it and other member countries. Dis- 
bursements from said funds are made upon order of the governing board of 
the union, subject to an accounting to the United States as custodian, and are 
not subject to general statutes restricting the use of United States moneys in 
the service of the United States. 


To take care of the funds of the Pan American Union, both the 
funds appropriated by the United States and those contributed by 
other American countries, a special fund appropriation account has 
been established on the books of the Treasury and of this office and 
the yearly appropriations made by the Congress are transferred as 
made to that fund to be used by the Union as need therefor arises. 
No such procedure has been adopted with respect to funds appro- 
priated for the International Sanitary Bureau, or—as it is now 
known—the Pan American Sanitary Bureau. The funds appro- 
priated for said bureau have been treated as other annual appropria- 
tions for the Department of State and advances made therefrom, on 
accountable warrants, to the disbursing officer for the Pan American 
Union. Apparently the reason for treating the funds appropriated 
for the Sanitary Bureau on a different basis than those appropriated 
for the Union—notwithstanding the fact that apparently it was the 
intention of the conferences hereinbefore mentioned that the same 
basis should be adopted—is that the appropriations for the Union 
are made “for the payment of the quota of the United States for 
the support of the Pan American Union,” whereas those for the 
Sanitary Bureau are made “for the annual share of the United 
States for the maintenance of the Pan American Sanitary Bureau.” 
The difference in the terms of the apropriations is readily apparent. 
In the appropriations for the Sanitary Bureau the logical construc- 
tion is that while a certain amount is appropriated only so much 
thereof as is necessary for the expenses, etc., of the maintenance of 
the bureau for the year for which the appropriation is made is made 
available, the balance, if any, to revert to the Treasury of the United 
States, whereas, with respect to the appropriation for the payment 
of the quota of the United States to the Pan American Union, the 
full amount is to be turned over to the Union for use as needs there- 
for may arise. Accordingly, the unexpended balances of the appro- 
priations made annually for the maintenance of the Sanitary Bureau 
were carried to the surplus fund of the Treasury as are the unex- 
pended balances of other annual appropriations, It should be noted 
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that the appropriations are made for use for a particular year, thus 
negativing the presumption that funds made available for one year 
may be used for another. 

Since the balances have been covered into the general fund of the 
Treasury, the claim can not be paid without further action by the 
Congress, and in view of the fact that the treating of these appro- 
priations of the Sanitary Bureau on this basis has maintained since 
the first appropriation was made—April 28, 1904—apparently with- 
out objection, for a period of over 25 years, I do not feel warranted 
in certifying the claim and having it reported to the Congress for a 
reappropriation of the balances which lapsed, notwithstanding the 
provisions of paragraph 7 of the Second International Conference of 
American States hereinbefore quoted. Accordingly, no action by 
this office will be taken on the voucher as presented. 

If, as stated in the memorandum from the Director of the Sanitary 
Bureau quoted herein, the amount claimed stands charged by the 
Sanitary Bureau against the United States, and the other countries 
have paid their full share, etc., for the years involved, and your 
department deems it advisable to have these funds reappropriated 
and made available to the Sanitary Bureau, the matter would appear 
to be for presentation by you to the Congress for such action as may 
be found appropriate. 


(A-37674) 


OSAGE INDIANS—ACCUMULATED FUNDS 


The provision in the act of March 2, 1929, 45 Stat. 1478, requiring the payment 
within one year after date of approval of the act to “each enrolled Indian 
of less than half Osage blood,” of one-fifth part of his or her proportionate 
share of accumulated funds, does not include unallotted Indians of less than 
one-half Osage blood born since July 1, 1907, but is restricted to members 
of the Osage Tribe of Indians of less than one-half Osage blood, according to 
the roll provided by the act of June 28, 1906, 34 Stat. 539. 


Comptroller General McCarl to the Secretary of the Interior, August 6, 1931: 

There has been received your letter of July 15, 1931, requesting a 
decision of the question presented by the superintendent of the Osage 
Indian Agency whether unallotted Osage Indians of less than one- 
half Indian blood who were minors at the time of the passage of 
the act of March 2, 1929, 45 Stat. 1478, may, upon reaching their 
majority, make application for, and demand as a right, the payment 
of one-fifth of their accumulated funds under the provisions of sec- 
tion 3 of said act which provides as follows: 


The Secretary of the Interior be, and is hereby, authorized, in his discretion, 
under such rules and regulations as he may prescribe, upon application of any 
member of the Osage Tribe of Indians not having a certificate of competency, 
to pay all or any part of the funds held in trust for such Indian: Provided, 
That the Secretary of the Interior shall, within one year after this act is 
approved, pay to each enrolled Indian of less than half Osage blood, one-fifth 
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part of his or her proportionate share of accumulated funds. And such Secre- 
tary shall, on or before the expiration of ten years from the date of the approval 
of this act, advance and pay over to such Osage Indians of less than one-half 
Osage Indian blood, all of the balance appearing to his credit of accumulated 
funds, and shall issue to such Indian a certificate of competency: And provided 
further, That nothing herein contained shall be construed to interfere in any 
way with the removal by the Secretary of the Interior of restrictions from and 
against any Osage Indian at any time. 


Section 5 of the same act, 45 Stat. 1481, provides: 


The restrictions concerning lands and funds of allotted Osage Indians, as 
provided in this act and all prior acts now in force, shall apply to unallotted 
Osage Indians born since July 1, 1907, or after the passage of this act, and to 
their heirs of Osage Indian blood, except that the provisions of section 6 of 
the act of Congress approved February 27, 1925, with reference to the validity 
of contracts for debt, shall not apply to any allotted or unallotted Osage 
Indian of less than one-half degree Indian blood: Provided, That the Osage 
lands and funds and any other property which has heretofore or which may 
hereafter be held in trust or under supervision of the United States for such 
Osage Indians of less than one-half degree Indian blood not having a cer- 
tificate of competency shall not be subject to forced sale to satisfy any debt 
or obligation contracted or incurred prior to the issuance of a certificate of 
competency: Provided further, That the Secretary of the Interior is hereby 
authorized tn his discretion to grant a certificate of competency to any un- 
allotted Osage Indian when in the judgment of the said Secretary such member 
is fully competent and capable of transacting his or her own affairs. 


The facts giving rise to this question are stated in the letter of the 
Superintendent of the Osage Indian Agency, as follows: 


Tennessee Evans, an unallotted Osage of.less than- 4% blood, now 21 years 
of age (born in 1909), has submitted an application, which is enclosed, for the 
withdrawal of $4,259.00 of her surplus funds under the provisions of this act, 
contending that she is now an adult and entitled to this, although she was a 
minor at the time the act of 1929 was passed and did not attain her majority 
within the one-year period during which these \%th payments were required 
to be made. . 

Miss Evans could make application for her surplus funds in part or in full 
under the act referred to, but she is of the opinion that she is entitled to 
receive as a matter of right 4%th of her accumulated funds. 


The act of June 28, 1906, 34 Stat. 539, entitled “An act for the 
division of the lands and funds of the Osage Indians in Oklahoma 
Territory, and for other purposes,” made provision for a tribal roll. 
as follows: 


That the roll of the Osage tribe of Indians as shown by the records of the 
United States in the office of the United States Indian agent at the Osage 
Agency, Oklahoma Territory, as it existed on the first day of January, nine- 
teen hundred and six, and all children born between January first, nineteen 
hundred and six, and July first, nineteen hundred and seven, to persons whose 
names are on said roll on January first, nineteen hundred and six, and all chil- 
dren whose names are not now on said roll, but who were born to members of 
the tribe whose names were on the said roll on January first, nineteen hundred 
and six, including the children of members of the tribe who have, or have had, 
white husbands, is hereby declared to be the roll of said tribe and to constitute 
the legal membership thereof. Provided, That the principal chief of the Osages 
shall, within three months from and after the approval of this act, file with 
the Secretary of the Interior a list of the names which the tribe claims were 
placed upon the roll by fraud, but no name shall be included in said list of 
any person or his descendants that was placed on said roll prior to the thirty- 
first day of December, eighteen hundred and eighty-one, the date of the adoption 
of the Osage constitution, and the Secretary of the Interior, as early as 
practicable, shall carefully investigate such cases and shall determine which 
of said persons, if any, are entitled to enrollment, but the tribe must affirm- 
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atively show what names have been placed upon said roll by fraud; but where 
the rights of persons to enrollment to the Osage roll have been investigated 
by the Interior Department and it has been determined by the Secretary of the 
Interior that such persons were entitled to enrollment, their names shall not 
be stricken from the roll for fraud except upon newly discovered evidence; 
and the Secretary of the Interior shall have authority to place on the Osage 
roll the names of all persons found by him, after investigation, to be so entitled, 
whose applications were pending on the date of the approval of this Act; and 
the said Secretary of the Interior is hereby authorized to strike from the said 
roll the names of persons or their descendants which he finds were placed 
thereon by or through fraud, and the said roll as above provided, after the 
revision and approval of the Secretary of the Interior as herein provided, shall 
constitute the approved roll of said tribe; * * 


The term “each enrolled Indian of less than half Osage blood ” 
in the above-quoted provisions of section 3 of the act of March 2, 
1929, to whom payment of one-fifth part of his or her share of 
accumulated funds is required to be made within one year after 
the approval of said act, is restricted to members of the Osage Tribe 
of Indians of less than one-half Osage blood, according to the roll 
provided by the act of June 28, 1906, supra, all of whom would have 
attained their majority on or prior to July 1, 1928, and prior to the 
passage of the act of March 2, 1929, and, therefore, does not include 
unallotted Indians of less than one-half Osage blood born since 
July 1, 1907. 

Since the restrictions concerning lands and funds of allotted 
Osage Indians as provided for in the various acts are, under the 


provisions of section 5 of the act, supra, specifically made applicable 
to unallotted Osage Indians born since July 1, 1907, you are advised 
that Tennessee Evans and others in her class may not, upon attaining 
their majority, demand as a right the payment of one-fifth of their 
accumulated funds, 


(A-87507) 


TRAVELING EXPENSES—FIRST DUTY STATION 


The fact that a newly appointed employee is required to report at the official 
headquarters of the district to which he is assigned before proceeding to 
his designated official station from which he is to operate, does not excuse 
him from the general requirement that newly appointed employees must 
bear the expense of placing themselves at their first post of duty. 5 Comp. 
Gen. 804, distinguished. 


Comptroller General McCarl to the Secretary of the Treasury, August 7, 1931: 

There has been received your letter of July 6, 1931, requesting re- 
view of the settlement of this office of June 17, 1931, disallowing credit 
in the accounts of C. F. Routzahn, collector of internal revenue, 
Cleveland, Ohio, for $6.11 paid on voucher 439, to John A. Madigan. 
The amount disallowed represented travel expenses incurred between 
Cleveland, Ohio, and Steubenville, Ohio, the employee, on receiving 
his appointment, having reported at Cleveland for instruction before 
proceeding to his duty station at Steubenville, and the disallowance 
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was based upon the rule in 10 Comp. Gen. 222, and prior decisions, to 
the effect that the expenses incurred by an employee in reporting to 
his first duty station must be borne by him. 

The following explanation of the circumstances surrounding the 
travel performed by this employee is submitted by you: 


The decision cited deals with travel expenses incurred by newly appointed 
employees of the Department of Justice in proceeding from the general head- 
quarters in Washington, D. C., to their duty stations in the field, presumably at 
various places throughout the country. In the case of Deputy Madigan, the 
employee was appointed for field duty generally within a restricted area, the 
18th collection district of Ohio, and as a deputy collector of internal revenue he 
was authorized by law (sec. 3172, R. S.) to travel on official business anywhere 
within that district. The headquarters of the 18th Ohio district are at Cleve- 
land, where the collector’s office is located. Steubenville was designated as 
Deputy Madigan’s first post of duty, but, as is customary in the internal revenue 
field service, he was directed to report first to the collector’s office at Cleveland 
to take oath of office and receive his credentials and certain instructions. He 
was then directed to proceed to Canton for further instruction in the office of the 
division chief under whose immediate supervision the deputy was to operate. 
The duties performed at Cleveland and Canton were directly connected with and 
in preparation for the duties later performed at Steubenville, and it may be 
stated in this connection that deputy collectors make frequent trips on official 
business to the office of the division chief and to the collector’s office. 

In the administrative examination of the account this office approved the 
expenses of transportation and subsistence incurred by Deputy Madigan en 
route from Cleveland to Steubenville, believing them properly allowable in 
accordance with 5 Comp. Gen. 804, which states in part: “ Where, however; an 
employee’s headquarters are not fixed by law or by the terms of his employment 
at a particular place and he is appointed for field duty generally within a 
specified district, reports for duty or instruction, and takes the oath of office at 
the headquarters of that district, his actual and necessary expenses of travel 
between such headquarters and the duty station to which subsequently assigned 
* * * may be reimbursed to him to the extent authorized by law and regula- 
tions applicable thereto.” 


The rule cited by you from 5 Comp. Gen. 804 is applicable only 
when an employee has no regular post of duty within the field dis- 
trict to which assigned, other than the headquarters of that district, 
to which he had reported at his own expense, and moves from place 
to place in the district as his official duties may require. It appears 
from the record in the present case that Madigan’s headquarters have 
been officially fixed at Steubenville, which is the headquarters from 
which he actually operates in the performance of his duties in the 
field. Such being the case the established rule requires the employee 
to place himself at that place at his own expense. 10 Comp. Gen. 
222. Upon review the settlement must be and is sustained. 


(A-87862) 
CONTRACTS—PREVAILING WAGE STIPULATION 


The requirement in the act March 3, 1931, 46 Stat. 1494, that every contract in 
excess of $5,000 in amount to which the United States or the District of 
Columbia is a party, shall contain a stipulation that the contractor would 
be required to pay the prevailing rate of wages, is limited to the employ- 
ment of laborers or mechanics in the construction, alteration, and/or repair 
of public buildings as provided in the act and is not applicable to the paint- 
ing of an existing public building and/or the construction of roads. 
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Comptroller General McCarl to the Administrator of Veterans’ Affairs, 

August 7, 1931: 

There are before this office contract VBc-853, dated May 27, 1931, 
with the Skrainka Construction Co. for scarifying and reshaping 
existing road and constructing and finishing new concrete pavement 
on service road, including cast-iron pipe culvert and grading at the 
United States Veterans’ Hospital, Jefferson Barracks, Mo., for the 
sum of $5,202.20, and contract V Bc-858, dated May 29, 1931, with the 
Pittsburgh Sheeting & Painting Co. (Inc.) for exterior painting at 
the United States Veterans’ Hospital, Bedford, Mass., for the sum of 
$5,000. 

The contract of May 27, 1931, with the Skrainka Construction Co. 
was the result of the acceptance of a proposal of said company sub- 
mitted in response to an advertisement dated April 10, 1931, for 
constructing the road, and the contract of May 29, 1931, with the 
Pittsburgh Sheeting & Painting Co. (Inc.) was the result of the 
acceptance of a proposal submitted in response to an advertisement 
dated May 2, 1931, for the painting work, and both advertisements 
notified prospective bidders that the contractor would be required to 
pay the prevailing rate of wages as set forth in the act of March 3, 
1931 (46 Stat. 1494). 

It will be noted that said act provided that every contract in excess 
of $5,000 in amount to which the United States or the District of 
Columbia is a party which required or involved the employment 
of laborers or mechanics “in the construction, alteration, and/or 
repair of any public building ” should contain a stipulation that the 
contractor would be required to pay the prevailing rate of wages. 

This office held in decision of November 3, 1930, 10 Comp. Gen. 
294, that in the absence of specific statutory authority therefor, a 
Government contract for usual work may not contain a stipulation 
for the payment of a minimum rate of wages or prevailing rate of 
wages. The act of March 3, 1931, contains specific statutory author- 
ity for the inclusion of such a provision in contracts for the con- 
struction, alteration, and repair of any public building, and it would 
seem to be too clear for argument that the painting of an existing 
public building and the construction of a road is not the “ construc- 
tion, alteration, and/or repair of any public building.” See 10 
Comp. Gen. 499. 

The specifications in the contract of May 27, 1931, were issued 
April 10, 1931, or prior to the decision in 10 Comp. Gen. 499, and 
it may be possible that the specifications of May 2, 1931, which 
became the basis of the contract of May 29, 1931, for the painting 
work, were issued without notice of said decision. This office will 
not further question these two contracts but, hereafter, care should 
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be exercised to see that the prevailing wage stipulation is not con- 
tained in any contracts except those for the construction, alteration, 
or repair of public buildings as authorized by law. 


(A-36981) 
PERSONAL SERVICES—BOILER INSPECTION—INSURANCE 


As appropriations for the support of governmental activities are generally not 
considered available for the purchase of insurance to cover directly loss or 
damage to Government property and as the inspection of Government 
steam boilers is a matter of personal service ordinarily required to be 
performed by regularly appointed Government employees under responsible 
administrative supervision and is not such type of service as is authorized 
to be procured under contract with private firms, there is no authority for 
continuing a practice of securing inspection of boilers at the different 
National Homes for Disabled Volunteer Soldiers by the purchase of boiler 
insurance, the management of such homes being now a direct function of 
the Veterans’ Administration, the corporation formerly operating and man- 
aging such homes having ceased to exist pursuant to the act of July 8, 
1930, 46 Stat. 1016. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, 

August 8, 1931: 

Reference is made to first indorsement (54), Director Bureau of 
National Homes, Veterans’ Administration, dated January 20, 1931, 
forwarding to this office for direct settlement as a claim a voucher 
in favor of the Hooven-Huffman Co., Dayton, Ohio, in the amount 
of $16.08, stated to be “For guaranteed inspection of boilers and 
plant at Battle Mountain Sanitarium, N. H. D. V. S., Hot Springs, 
S. Dak., from March 1, 1930, to June 30, 1930, both dates inclusive: 
3 months, (1 quarter) .” 

It appears that the claimant maintains an insurance agency and 
that the amount claimed is for partial premium on steam boiler 
policy No. 15402 issued through such agency by The Hartford Steam 
Boiler Inspection & Insurance Co. agreeing to indemnify the Na- 
tional Home for Disabled Volunteer Soldiers for property damage 
caused by the explosion, collapse, or rupture of any of some 78 
scheduled steam boilers located at various branches of the home. 
The policy covered the four-year period June 30, 1927, to June 30, 
1931, now expired, and the total premium thereon as stated in the 
original policy is $4,086.59, subsequently increased by amendments 
covering other boilers to a total premium of $4,567.23, apparently 
payable in arrears by quarters for each branch of the home covered 
by the policy. The Director Bureau of National Homes, in his 
first indorsement of March 18, 1931, to this office relative to the 
matter states that— 


* * * It has always been the practice of the National Home to have 
boilers inspected by a regular boiler insurance company. The primary object 


was to insure careful inspection; the inspection feature being a necessary 
incident. 
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There have been taken up in the accounts of the National Home from year to 
year various amounts paid by the boiler insurance company holding the contract 
at the time, on account of accidents. * * 


The accounting officers at different times have had occasion to 
point out that it is the settled policy of the United States to assume 
its own risks, and the established rule is that, unless expressly au- 
thorized, appropriations for the support of governmental activities 
are generally not considered available for the purchase of insurance 
to cover directly loss or damage to Government property. See 13 
Comp. Dec. 779; 22 id. 674; 23 id. 297; 4 Comp. Gen. 690. From the 
report quoted above, however, it appears that the primary object of 
procuring the steam-boiler insurance here in question was to pro- 
vide for adequate inspection service of the boilers by the interested 
insurance company. In view of these circumstances and the fact that 
the arrangement for this insurance was made while the homes were 
under the management of the corporation known as the National 
Home for Disabled Volunteer Soldiers, which has ceased to exist 
pursuant to the act of July 3, 1930, 46 Stat. 1016, and, also as it 
appears the United States has secured the benefits of such policies, 
including, in addition to the inspection service, payments for prop- 
erty damage, payments of premiums under the policy here involved, 
which has now expired, will not be questioned on that basis and the 
present claim, if otherwise correct and proper, will be allowed. 

However, as the inspection of Government steam boilers is a matter 
of personal service ordinarily required to be performed by regularly 
appointed Government employees under responsible administrative 
supervision and is not such type of service as is authorized to be 
procured under contract with private firms, and, also, in view of the 
objectionable insurance feature of the described practice, you are 
advised that such practice of securing boiler inspection by means of 
purchasing insurance should be discontinued as not authorized by 
law or under appropriations for the support of the national homes, 
now governmental activities no longer operated or managed by a 
corporation. 


(A-37626) 
WITNESSES—MILEAGE—USE OF OWN AUTOMOBILE 


A witness summoned before the Federal Trade Commission and thus entitled 
to the same fees and mileage as a witness before a United States court, 
as provided by the act of April 26, 1926, 44 Stat. 324, is entitled, in addition 
to the prescribed fees, to mileage by the shortest usually traveled route 
between his place of residence and place of hearing, which is usually the 
distance by rail. Where, however, a witness by using his own automobile 
so reduces the time required for the round trip as to effect a definite saving 
in the matter of fees, he may be allowed mileage for the distance actually 
traveled by automobile provided the excess mileage does not exceed the 
saving in fees. 
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Comptroller General McCarl to the Chairman of the Federal Trade Commis- 
sion, August 8, 1931: 


There has been received your letter as follows: 


Herewith is a claim in the sum of $2.10 in favor of J. W. McClintock, Belzoni, 
Miss., which is submitted for direct settlement or approval. 

Mr. McClintock was subpenaed by the commission to appear as a witness 
in Jackson, Miss., on March 25, 1931. He originally submitted his claim in 
the sum of $11.20, $2.00 as a travel and attendance fee on March 25, 1931, 
and $9.20 for mileage, or 184 miles at 5 cents per mile. He was reimbursed in 
the sum of $2.00 for travel and attendance fee and $7.10 for mileage, or 142 
miles at 5 cents per mile, a deduction of 42 miles at 5 cents per mile, or $2.10 
being suspended fro his account on account of excess mileage. 

It now develops that he traveled by his automobile rather than by train, 
and now claims his automobile mileage. He states in support of the additional 
mileage that by traveling by automobile he saved the Government attendance 
and travel, as well as subsistence fees over that that would have been necessary 
had travel been made by train. The actual savings in travel, attendance, and 
subsistence fees due to travel by automobile is $13.00; therefore, it is recom- 
mended that the claim in the sum of $2.10 for additional mileage be granted, 

This voucher is submitted for the reason that in many of our recent hearings, 
witnesses are summoned whose place of residence are sufficiently near place of 
hearing to enable the use of private automobiles. Through this means, they 
are able to travel to place of hearing, testify, and return the same day. Train 
schedules at many of these points are such that the witness would be required 
to leave home the day previous to date set for the hearing and in many 
instances would not reach home until the day following the hearing. Train 
travel, therefore, actually increases the cost to the Government through addi- 
tional travel, attendance, and subsistence fees over that of automobile travel. 

A decision is requested as to whether it is permissible to allow additional 
mileage over that of the official railway mileage when travel is made by auto- 
mobile, if such travel by automobile effects a savings in travel, attendance, and 
subsistence fees. 


Section 9 of the act of September 26, 1914, 38 Stat. 723, provides 
that witnesses summoned before the commission shall be paid the 
same fees and mileage that are paid witnesses in United States 
courts. The fees and mileage payable to witnesses before the courts 
of the United States are prescribed by section 3 of the act of April 
26, 1926, 44 Stat. 324, as follows: 


Witnesses attending in such courts, or before such commissioners, shall 
receive for each day’s attendance and for the time necessarily occupied in go- 
ing to and returning from the same, $2, and 5 cents per mile for going from 
his or her place of residence to the place of trial or hearing and 5 cents per 
mile for returning: And provided further, That witnesses (other than witnesses 
who are salaried employees of the Government and detained witnesses) in the 
United States courts, including the District Court of Hawaii, the District Court 
of Porto Rico, and the Supreme Court of the District of Columbia, who attend 
court or attend before United States commissioners, at points so far removed 
from their respective residences as to prohibit return thereto from day to day, 
shall, when this fact is certified to in the order of the court or the commissioner 
for payment, be entitled, in addition to the compensation provided by existing 
law, as modified by this Act, to a per diem of $3 for expenses of subsistence 
for each day of actual attendance and for each day necessarily occupied in 
traveling to attend court and return home. 


In his original voucher Mr. McClintock claimed and was paid an 
attendance fee of $2 in addition to mileage for 142 miles. He states 
in support of his reclaim voucher that it was necessary to detour 
by way of Canton as the route between Flora and Jackson, Miss., 
was being paved; that it would have required three full days to have 
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made the trip by train while he accomplished it in one day by 
automobile. 

The ordinary train time between the two cities via Yazoo is ap- 
proximately 2 hours and 35 minutes. The train schedules indicate 
that it would have required at least two calendar days or possibly 
more to have made the round trip by train. Even two calendar 
days would have necessitated the payment to the witness of one 
additional attendance fee of $2 and two per diems in lieu of subsist- 
ence of $3 each or a total of $8 additional. 

The mileage payable under the above-quoted statute is to be com- 
puted on the shortest usually traveled route between the two points, 
which is usually the distance by rail where rail transportation is 
available. However, where a witness uses his own automobile and 
necessarily travels a greater distance than the rail distance but in so 
doing effects a definite saving in the matter of fees equal to or greater 
than the excess mileage claimed, payment of mileage actually trav- 
eled by the longer route is authorized. 

The supplemental voucher in the case of Mr. McClintock will be re- 
tained in this office for direct settlement in accordance with the fore- 


going. 


(A-37824) 


PROPERTY, PRIVATE—DAMAGES—MILITARY RESERVATIONS 


Where a person stores under a license airplanes in a part of a military hangar, 
claim for damage to the airplanes not resulting from the negligence of 
officers or employees of the United States is not payable under the appropri- 
ation for payment of claims for damages incident to the training, practice, 
operation, or maintenance of the Army. 


Decision by Comptroller General McCarl, August 10, 1931: 

There has been presented to this office for consideration and settle- 
ment the claim of D. E. McDaneld for $250 as damage on or about 
July 9, 1930, sustained by an airplane which he had stored in a 
Government hangar at Ross Field, Arcadia, Calif., under a lease 
dated February 6, 1928, and for which rental of $10 per month was 
paid. It is apparently contended that the damage resulted from 
training, practice, operation, or maintenance of the Army. 

Under the terms of the lease of February 16, 1928, the United 
States granted D. C. McDaneld (Inc.) a license, revocable at will by 
the Secretary of War, to store three airplanes in such part of the 
north hangar and to use such portion of the landing and take-off run- 
way located on the Ross Field Military Reservation as might be 
designated by the commanding officer of said post, subject to the 
conditions, among others, that there should be paid the sum of $10 





DECISIONS OF THE COMPTROLLER GENERAL 63 


per month for the use of a part of the hangar and the runway 
field, and: 


That the United States shall not be responsible for any injuries to persons or 
damages to or loss of property arising out of the use of the premises by the 
licensee, and the licensee shall hold the Government harmless from any and 
all such claims. 


A board of officers appointed to investigate the matter found that 
a master sergeant of March Field was sent to Ross Field on July 2, 
1930, in charge of a detail of nine men for the purpose of dismantling 
balloon winches from trucks and to place the winches in storage. 
This master sergeant and men were working inside of a balloon 
hangar removing a winch from a truck chassis, and at the time 
several winches had been removed with the trucks parked on the 
south side of the hangar. One of these trucks which had been 
parked behind another started rolling across the hangar floor and 
the rear truck pushed the truck in front against the tackle ropes 
which were in use to remove winches and into an airplane of Mr. 
McDaneld stored in the hangar, damaging the plane and hitting the 
corner of a partition in the hangar which stopped the trucks. There 
was no one in the driver’s seat of either truck at any time while the 
trucks were running across the hangar. It does not satisfactorily 
appear what started the engine of the parked truck, though it has 
been suggested that in some manner the impulse magneto started 
the engine and the truck to moving, with a possibility that when 
the truck was parked it was left in gear. 

The wings of the airplane were damaged, and Mr. McDaneld 
agreed August 5, 1930, to accept $250 as settlement in full for all of 
the damage, and, apparently, it is proposed to pay the amount under 
the appropriation contained for a number of years in the annual 
appropriation acts for the War Department, as follows: 


For payment of claims not to exceed $500 in amount for damages to and loss 
of private property incident to the training, practice, operation, or mainte- 
nance of the Army that have accrued, or may hereafter accrue, from time to 
time, * * *: Provided, That settlement of such claim shall be made by the 
General Accounting Office upon the approval and recommendation of the Secre- 
tary of War, where the amount of the damages has been ascertained by the 
War Department and payment thereof will be accepted by the owners of the 
property in full satisfaction of such damages. 


The board of officers found that the damage was not due wholly or 
in part to the fault or negligence of officers or employees of the 
Government, which apparently precludes any relief under the act of 
December 28, 1922, 42 Stat. 1066, which, under certain circumstances, 
authorizes payment of claims resulting from negligent acts of officers 
or employees of the Government. However, the fact that the claim 
may not be for consideration under the act of December 28, 1922, 
affords no authority for considering the claim under the above- 
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quoted extract from the current Army appropriation act unless the 
claim otherwise comes within the terms of said provision. 

When the license or lease was entered into, it was known by all 
concerned that a part, at least, of the hangar and airplane field would 
continue to be used by the military activities of the United States, 
and in view of the limitations on the use of appropriations to pay 
damage claims, there was no stipulation attempted in the license to 
make the United States responsible in damages to the airplanes stored 
under the license agreement when such damage resulted from acci- 
dents, as in the present case. There is a principle of law known as 
“Assumption of risk,” and it was stated in Schupenies v. Oregon 
Short Line Railway Co., 225 Pac. 501, that the doctrine of assump- 
tion of risk was predicated upon a contract, express or implied, and 
founded upon the knowledge of the injured party either actual or 
constructive, as to the hazards to be encountered and his consent to 
take the chance of danger. It was stated in Hua v. Reflector Co., 
91 S. E. 591, that the principle of assumption of risk includes the 
assumption of the risk of an employment properly managed and 
with machinery in good condition, and in Alko-Nak Coal Co. v. 
Barton, 212 Pac. 591, it was said that assumption of risk is based upon 
the intelligent acquiescence in a known danger and the appreciation 
of such risk usually incident to the employment. It was said in 
Schuh v. R. H. Herron Co., 169 Pac. 682, that the doctrine of assump- 
tion of risk means that the law implies, as a part of the contract, that 
the servant agrees to and assumes all the ordinary risks of persons 
injured incident to the business and not caused by the direct negli- 
gence of his employer. 

This doctrine of assumption of risk has wide application in per- 
sonal employment, but it would seem to be equally applicable to 
the situation here presented where an individual leases from the 
Government space on a military reservation for the storage of air- 
planes and when it is known that a considerable part of the space 
would continue to be used by the military authorities for military 
purposes. Under such circumstances, the licensee must be held to 
have voluntarily assumed such risks as are incident to the continued 
use by the military authorities of a part of the rented space, espe- 
cially where there is no negligence, as was found by the board of 
officers to be lacking in this case. 

The uniform ruling with respect to claims for damages under 
the provision here in question has been that it relates only to prop- 
erty of persons not connected with the War Department and with 
which the Army activities would come in contact only externally. 
6 Comp. Gen. 52; 7 id. 236; id. 480. In-the present case the claim- 
ant, voluntarily and under a contract, had placed his property on 
the military reservation where it necessarily came in contact with 





a ee 


DECISIONS OF THE COMPTROLLER GENERAL 65 


the military activities; the situation in this respect being not essen- 
tially different from one where the private property of a civilian is 
on a military reservation or comes in contact with military activities 
as a result of his employment by the War Department or the Army. 
See in this connection decision of April 4, 1928, A-20724, sustain- 
ing disallowance of claim of George E. Van Tries, a civilian em- 
ployee of the Army, for damage to personal effects in a leased 
structure near an Army camp. 

As the damage in this case would not have occurred if the claim- 
ant had not voluntarily entered into a contract placing his property 
on the reservation, the claim for $250 on account of damage to the 
airplane must be, and is, disallowed. 


(A-87899) 


CONTRACTS—MISTAKES—WITHDRAWAL OF BIDS 


The question as to whether a bidder may be released from its bid is for 
determination not by the contracting officer or the administrative estab- 
lishment concerned, but by the General Accounting Office. 

When a mistake is alleged by a bidder, the contracting officer or adminis- 
trative officer concerned should immediately notify the bidder to submit 
an explanation and such evidence as may be adduced tending to show 
just how the error occurred and in what it consisted. After receiving the 
bidder’s response to such notification, the matter should be submitted to 
the General Accounting Office for determination accompanied by a copy 
of the request for bids, abstract of bids received, the original bid of the 
bidder alleging a mistake, a copy of all correspondence with reference 
to the alleged mistake, and a statement of the facts in connection there- 
with, showing particularly whether the alleged mistake was brought to 
the attention of the contracting officer before or after the award was 
made, and a recommendation in the matter. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, 
August 10, 1931: 


I have your letter of July 30, 1931, as follows: 


There is submitted the attached file comprising bids of the Lindh-Gustafson- 
Klopfer Company, the Walbridge-Aldinger Company, and the Pennsylvania 
Engineering Company, together with an abstract showing the amount of the bids 
submitted by other contractors, covering certain work to be performed at the 
U. 8. Veterans’ Hospital, Camp Custer, Michigan, which includes the installation 
of a refrigerating plant at said hospital, for decision as to whether this 
administration is authorized to disregard the bids of the Lindh-Gustafson- 
Klopfer Company and the Walbridge-Aldinger Company covering the installa- 
tion of the refrigerating plant referred to above and accept that of-the Pennsyl- 
vania Engineering Company in the amount of $13,300.00, which is the next 
lowest bid covering the installation of said equipment, for the reason that the 
bidders alleging error have stated that the prices quoted by them were the 
result of erroneous calculations. 

The bids covering the work described above were opened on July 7, 1931, and 
the bid of the Lindh-Gustafson-Klopfer Company covering the installation of 
the refrigerating equipment, which is described as item 3 on Standard Form No. 
21, was disclosed to be $1,600.00, while that of the Walbridge-Aldinger Company 
covering the same item was $7,500.00. The amount quoted by the Pennsylvania 
Engineering Company, the next lowest bidder on this item, was $13,300.00. The 
wide variation of the quotations on the item of refrigerating equipment was such 
as to immediately put the contracting officer on notice as to the probability of 
error on the part of both the Lindh-Gustafson-Klopfer Company and the Wal- 
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bridge-Aldinger Company, inasmuch as it was considered that a reasonable 
estimate of the cost of the work described in this item would be approximately 
$13,000.00. The Lindh-Gustafson-Klopfer Company, by letter dated July 9, 1931, 
which was received in this administration on July 11, 1931, advised that an 
error had been made in item 3 of their bid as a result of misinterpretation of 
last-minute telephone quotations and that item 3 on the bid form executed by 
them should be left blank. On July 14, 1931, a communication was addressed 
to the Walbridge-Aldinger Company asking that their bid on item 3 be verified, 
and said company replied by letter dated July 16, 1931, advising that the quota- 
tion made by them was incorrect and requesting that they be excused from 
further consideration in connection with this item. 

It will be noted that all bids received covering item 3, with the exception of 
those of the Lindh-Gustafson-Klopfer Company and the Walbridge-Aldinger 
Company, range from $13,300.00 to $14,500.00, which would tend to confirm the 
contentions of said contractors to the effect that the bids submitted by them 
were the result of erroneous calculations, although in neither instance does the 
contractor furnish a definite statement showing the calculations on which the 
erroneous bid was based in substantiation of his contention. 

It will be appreciated if, in addition to your decision as to whether the bids 
of the contractors alleging error may be disregarded and the award made to the 
next lowest bidder, you will advise for the guidance of the administration in 
handling similar cases in the future whether a mere allegation of error not sup- 
ported by a detailed statement of the calculations on which the erroneous bid 
was based should be considered sufficient, or whether the bidder should be 
required to furnish a detailed statement of the calculations on which it is 
alleged that his erroneous bid was based. 


From the facts as reported it appears that after the bids were 
opened but before award, the low bidder as to item 3, Lindh-Gustaf- 
son-Klopfer Co., by letter dated July 9, 1931, advised the contracting 
officer that it had made a mistake in the submission of its bid and 
requested that its bid on item 3 should be disregarded. 

It appears also that the contracting officer had reason to believe, 
and did believe, that the second low bidder had made a mistake in the 
submission of its bid, the said bid being so much lower than the other 
bids received, and upon being asked by the contracting officer to 
verify its bid, said bidder in letter of July 16, 1931, advised as 
follows: 

We are in receipt of your letter, dated July 14th, regarding our proposal, 
in the amount of $7,500.00, for the refrigerating and ice-making plant required 


for the additions to the U. 8S. Veterans’ hospital at Camp Custer as specified 
under item #3. 

At the time of submitting the proposal for the three items, we had only 
one bid available for item #3, and, therefore, had no prices of comparison in 
this trade. The quotation, with certain exceptions to the specifications, was 
obtained over the ’phone, but through an error the figure was not found to be 
incomplete until we received the confirmation. The time, however, was too 
late to revise the proposal. 

Upon comparison with the other figures received for this work, you can 
readily see that the bid must have been incorrect. In view of the courtesy 
extended to the other party, who likewise made an error, we shall ask to be 
excused from further consideration. 


It is to be noted that the lowest bid was only $1,600 and that the 
next lowest bid was $7,500, whereas the lowest bid not claimed to be 
erroneous is $13.300 and there are five other bids within a range of 
$1,200 above $13,300. These differences in price, aside from any other 
facts or circumstances, were sufficient to raise a presumption of error. 
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While neither of these two bidders would be entitled, upon the 
showing made, to have its bid reformed, or to be paid any amount 
in addition to its bid price if its bid had been accepted in good faith 
without notice of error, since the matter was brought to the atten- 
tion of the contracting officer before an award was made, you are 
advised that the bids of the Lindh-Gustafson-Klopfer Co. and Wal- 
bridge-Aldinger Co. may be disregarded in making the award. 10 
Comp. Gen. 182. Compare 10 Comp. Gen. 271. 

As to the question presented in the concluding paragraph of your 
letter, supra, as to the evidence necessary to establish a mistake, it 
may be stated that the question as to whether a bidder may be 
relieved from its bid is for determination not by the contracting 
officer nor the administrative establishment concerned, but by this 
office. See decision of September 4, 1930, to you, 10 Comp. Gen. 108. 

When a mistake is alleged by a bidder, the contracting officer or 
administrative office concerned should immediately notify the bidder 
to submit an explanation and such evidence as may be adduced tend- 
ing to show just how the error occurred and in what it consisted. 
After receiving the bidder’s response to such notification, the matter 
should be submitted to this office for determination, accompanied 
by a copy of the request for bids, an abstract of the bids received, 
the original bid of the bidder alleging a mistake, a copy of all corre- 
spondence with reference to the alleged mistake, and a statement of 


the facts in connection therewith, showing particularly whether the 
alleged mistake was brought to the attention of the contracting offi- 
cer before or after the award was made, and a recommendation in 
the matter. 


(A-6311) 
VEHICLES—AUTOMOBILES—USE OF OWN AT HEADQUARTERS 


The reimbursement of an employee of the Federal Board for Vocational 
Education for expenses incurred in the use of his privately owned automo- 
bile as a means of transportation within the confines or corporate limits 
of his official station on and after July 1, 1931, would constitute an 
expenditure for the maintenance or operation of a passenger-carrying 
vehicle, in contravention of the act of July 16, 1914, 38 Stat. 508, the 
specific provision in the independent offices appropriation act for “ travel at 
official station” having been repealed by the act of February 14, 1931, 


46 Stat. 1108. 


Comptroller General McCarl to the Director of the Federal Board for Voca- 

tional Education, August 11, 1931: 

There has been received your letter of July 8, 1931, requesting 
decision on a matter presented, as follows: 

I have received this morning from the Director of the Bureau of the Budget 
a letter suggesting that I submit to you a matter of adjusting the standardized 


Government Travel Regulations issued by that bureau under date of July 
1, 1981, to the special needs of our service for administering the act of Feb- 
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ruary 23, 1929, providing for the vocational rehabilitation of disabled persons 
resident in the District of Columbia. 

Briefly, the situation is as follows: This service registers disabled per- 
sons reported to it by local agencies or individuals. In the first year of its 
operation ending June 30, 1930, some 700 cases were reported to this service, 
and the reporting of cases is of course a continuous process. Hach case 
must be investigated, usually by personal visits to the homes of the disabled 
persons, and almost without exception repeated visits to individual cases are 
necessary. The arrangement of vocational training for each case involves 
visits also to employing establishments in the District, and further visits are 
necessary more or less at regular intervals during the period of training, 
and for a considerable period of follow-up after the rehabilitated person has 
been placed in permanent employment. Our two agents who have this 
work in hand make in the course of a year over 4,000 visits of this character 
to homes and other places within the District. You will readily understand 
that they could not possibly make these visits by walking or using the street 
cars. They have used their own automobiles, and have under the travel reg- 
ulations in effect during the past fiscal year been allowed the usual 7 cents 
a mile for mileage authorized strictly for the performance of their official duties. 

The act of February 14, 1931, however, effective July 1, 1931, restricts such 
allowances for any agent to “travel on official business away from his desig- 
nated post of duty.” This seems susceptible of an interpretation which 
might very seriously embarrass our rehabilitation service for the District of 
Columbia. 

It would be necessary for us to employ one or more additional agents to do 
this work by walking and street-car and bus transportation, and the expense 
of street-car and bus transportation would of course be an expense additional to 
the additional salary expense involved ; or it would be necessary to furnish these 
agents with an automobile and assume the additional expense of maintenance, 
operation, and storage of the car. In either case the expense of doing the work 
would be materially increased and the efficiency of the service would at the same 
time be seriously impaired. 

In November, 1929, I presented the facts in this case to the Director of the 
Bureau of the Budget, and a provision in the independent offices appropriation 
act of February 23, 1931, authorized payment of 7 cents per mile for use of 
personally owned automobiles, “ including travel at official stations.”” This pro- 
vision substantially met our needs for the District of Columbia Rehabilitation 
Service, but the Bureau of the Budget is doubtful of its authority to interpret 
the law of February 14, 1931, as permitting that bureau to modify its Standard- 
ized Travel Regulations to permit continuance of these allowances to our reha- 
bilitation agents in making their 4,000 visits a year by use of their own auto- 
mobiles, as during the past year. 


Section 4 of the independent offices act of tomers 23, 1931, 46 
Stat. 1376, provides: 


Whenever, during the fiscal year ending June 30, 1932, the executive head of 
any independent bureau, office, or establishment appropriated for in this act 
shall find that the expenses of travel, including travel at official stations, can be 
reduced thereby, he may authorize in lieu of actual operating expenses, under 
such regulations as he may prescribe, the payment of not to exceed 3 cents per 
mile for motor cycle or 7 cents per mile for an automobile used for necessary 
travel on official business. 


The act of February 14, 1931, 46 Stat. 1103, provides: 


That a civilian officer or employee engaged in necessary travel on official busi- 
ness away from his designated post of duty may be paid, in lieu of actual 
expenses of transportation, under regulations to be prescribed by the President, 
not to exceed 3 cents per mile for the use of his own motor cycle or 7 cents per 
mile for the use of his own automobile for such transportation, whenever such 
mode of travel has been previously authorized and payment on such mileage basis 
is more economical and advantageous to the United States. This act shall take 
effect July 1, 1931, and all laws or parts of laws are hereby modified or repealed 
to the extent same may be in conflict herewith. 


It will be noted that the act of February 23, 1931, supra, included 
a provision for travel “at official stations.” A similar provision 
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was included in the original bill, H. R. 12014, which was enacted 
as the act of February 14, 1931, swpra, but was eliminated there- 
from before the bill became a law, thus leaving no room for doubt 
as to what was intended by the said act of February 14, 1931. Appar- 
ently, the reason for the elimination of authorization for the pay- 
ment of mileage for the use of the employee’s own automobile at 
his station was because such an authorization presents opportunities 
for abuse, it being practically impossible for the administrative office 
concerned or this office to ascertain whether all the mileage claimed 
was for use of the car on official business and not for private pur- 
poses of the employee or his family. 

It was held in the decision of March 14, 1931, 10 Comp. Gen. 409, 
that the clear intent of the Congress as expressed in the act of Feb- 
ruary 14, 1931, swpra, was to repeal all special provisions appearing 
in the appropriation acts for the fiscal year 1932 relative to the 
use of privately owned automobiles, which repeal includes the author- 
ization for the use of automobiles at the employee’s official station 
or headquarters. 

With respect to your suggestion that it might be possible to con- 
sider the headquarters of your employees limited to the office build- 
ing from which they operate rather than to the entire District of 
Columbia, it may be stated that the general rule that the head- 
quarters extend to the corporate limits of the city has been enforced 
for a number of years and no sufficient reason is seen for pre- 
scribing any lesser boundaries; in fact, the tendency has been to 
extend rather than restrict such limits. See 4 Comp. Gen. 466. 

There is for consideration, also, in connection with the use of 
privately owned automobiles at the employee’s official station or 
headquarters, section 5 of the act of July 16, 1914, 38 Stat. 508, which 
provides: 

* * * there shall not be expended out of any appropriation made by 
Congress any sum for the purchase, maintenance, repair, or operation of motor- 
propelled or horse-drawn passenger-carrying vehicles for any branch of the 


public service of the United States unless the same is specifically authorized 
vv ~ - = 


In a decision of this office dated September 24, 1926, 6 Comp. Gen. 
212, it was stated that the foregoing section— 


* * * contains the general prohibition against the use of appropriated 
funds for purchase, maintenance, repair, or operation of motor-propelled or 
horse-drawn passenger-carrying vehicles unless the same is specifically author- 
ized by law. Decisions of this office have distinguished between the use of a 
privately owned conveyance for official business at the official headquarters or 
duty station of an officer or employee and the use of a privately owned con- 
veyance for official travel away from the official headquarters or duty station 
of an officer or employee. The former is within the prohibition of the 1914 
statute as being tantamount to the maintenance or operation of a passenger- 
carrying vehicle, but the latter is not within the prohibition, for the reason 
that the travel is considered as in lieu of travel by common carrier or other 
public conveyance authorized by law, * * *, 
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To pay or reimburse an employee for the expense incurred in the 
use of his privately owned automobile as a means of transportation 
within the confines or corporate limits of his official station would 
constitute an expenditure for the maintenance or operation of a pas- 
senger-carrying vehicle and would be in direct contravention of the 
provisions of the act of July 16, 1914, supra, as no provision is found 
in the appropriation for the expenses of the Federal Board for Voca- 
tional Education specifically providing for such expenditure. 

If considered necessary or desirable that your employees make 
use of their privately owned automobiles for official transportation 
within the District of Columbia, the matter is one for presentation 
to the Congress for special authority to reimburse them upon such 
basis as the Congress may determine. 


(A-31617) 


PAY—CHIEF WARRANT OFFICER—NAVY 


Warrant officers of the Naval Reserve Force transferred to and appointed war- 
rant officers in the regular Navy under section 8 of the act of June 4, 1920, 
41 Stat. 834, are, under the act of April 27, 1904, 33 Stat. 346, eligible for 
appointment as chief warrant officer after six years from date of warrant 
as legally and correctly fixed under the act of June 4, 1920. If found 
qualified and appointed chief warrant officers after six years from date of 
warrant, for purposes of pay the constructive date of the commission to 
be accorded under the act of February 15, 1929, 45 Stat. 1180, will be based 
on the date of commission after six years from date of warrant. 7 Comp. 
Gen. 36, distinguished. 


Decision by Comptroller General McCarl, August 13, 1931: 

There is for consideration the correctness of a payment made to 
Chief Electrician Harry C. Woodward, United States Navy, on the 
rolls of the U. S. S. Whitney for the first quarter, 1931. Rental 
allowance was credited at $54.38 per month for the entire period 
July 1 to September 30, 1930. This rate, together with pay at $189 
per month and subsistence allowance at $1.20 per day, amounts to the 
maximum allowed under the act of February 16, 1929, 45 Stat. 1186, 
for chief warrant officers with more than six and less than nine 
years’ commissioned service and with creditable record. The record 
of service of Woodward as furnished by the Navy Department is as 
follows: 


In reply to your letter dated March 17, 1931, A-WER-126, there is submitted 
below a synopsis of the record of service of Chief Electrician Harry Campfield 
Woodward, U. 8. Navy. 

Enlisted service 


1907, Nov. 8, Enlisted. 1911, Nov. 7, Discharged. 
1912, Feb. 29, Enlisted. 1915, Dec. 20, Discharged. 
1915, Dec. 21, Enlisted. 1917, July 7, Accepted appointment as gunner (T). 
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. Appt. revoked, continued in service as enlisted man until O & A 
as gunner (T ) on January 3, 1919. Was discharged as 
enlisted man on March 23, 1920, day after resignation as 

- qunnes (T) was effective. 
nii 


j Discharged to become reserve force officer. 


Officer service 


. Tempo. appointed a gunner from July 2, 1917. 

. Accepted appointment and took oath of office this date. 

. Appointment as gunner (T) hereby revoked, effective this date. 
Romstad to enlisted status and continued in service as enlisted 
man oeail ee 

. Accepted appointment and executed oath of office. 

. Tempo. appointed a warrant officer from 20 Dec., 1918. 

. Tempo. appointed chief gunner to rank from 1 Sept., 1919. 

. Accepted peooinimnens and executed oath of office as chief 
gunner (T) 

. Det. resignation accepted effective upon detachment from present 
duty. Det. 22 March. Disch. as enlisted man 23 March. 

. Havin nme’ in the U. 8. N. R. F. for a period of 4 years from 
22 , 1920, hereby given provisional rank of chief gunner, 
Pe. juek ‘from 1 Sept., 1919, in class 1. 

sou and executed oath of office. 
hew, San Pedro, Calif., for duty for training for two months, 
vo 16 August. Pro. 16 Aug., rel. 15 Oct. 

. Resignation tendered in despatch of 2 Nov., 1920, effective upon 
receipt of Bunav. letter of this date. Effective 9 Nov.,, 1920. 

. Reenlisted as chief electrician’s mate 10 Nov., 1920. 

. Given confirmed commission as chief gunner, class 1, U.S. N. R.F. 
to rank from 22 Mar., 1920. Accepted and executed oath of 
office (revoked). (Confirmation ceases from 9 Nov., 1920, 
date of resignation.) 


. Discharged from Navy as enlisted man day preeeding enrollment 


in Reserve Force. ‘Auth. to enroll in U. 
class 6. 
. Accepted and executed oath as gunner (R. F. ), class 6. 
Dec. 30. Discharged from U. 8. N. R. F. for convenience of Government, 
effective day preceding bB M of appt. in Navy. 
Dec. 29. Accepted appt. and executed oath as gunner from 5 Aug., 1920. 
1922. Jan. 25. ‘at gunner from 5 Aug., 1920. (Conf. desp. of 29 Dec. 


1925. Nov. 12. Commissioned ad interim chief gunner from 12 Dec., 1924. 
Noy. 20. Accepted appt. and executed oath as chief gunner. 
1926. Feb. 6. Comm. chief electrician from 12 Dec., 1924. (Chg. in title.) 
Feb. 13. nocnpied appointment and executed oath of office as chief elec- 
rician. 
1930. Apr. 21. Commissioned chief electrician from 6 May, 1926. (Change in 
date of rank.) 
1929. Dec. 30. oo Treen first 10 years comm. service. (Act. 16 Feb., 
1929. 


as gunner, 


By the act of April 27, 1904, 33 Stat. 346, warrant officers of the 
Navy were made eligible for appointment as chief warrant officers 
“after six years from date o! warrant,” and the act of February 15, 
1929, 45 Stat. 1180 provides: 


That for the purpose of computing the six years’ service required for pro- 
motion from warrant to chief warrant rank, all active service, for purposes other 
than training heretofore rendered during the period from April 6, 1917, to De- 
cember 31, 1921, under a temporary appointment as a warrant or commissioned 
officer in the United States Navy, or as a warrant or commissioned officer in 
the United States Naval Reserve Force, shall be counted: Provided, That 
officers who have heretofore been commissioned chief warrant officers shall for 
all purposes be regarded as having been so commissioned from the date of 
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completion of such six years’ service including the service authorized to be 
counted by this act: Provided further, That no back pay or allowances shall 
be held to have accrued prior to the passage of this act. 


Woodward was appointed a warrant officer in the regular Navy 
under section 3 of the act of June 4, 1920, 41 Stat. 834, as follows: 


That officers holding temporary commissioned and warrant ranks in the 
Navy and members of the Naval Reserve Force of commissioned and warrant 
ranks shall be eligible for transfer to an appointment in the permanent grades 
or ranks in the Navy for which they may be found qualified not above that 
held by them on the date of transfer, but not to exceed a total of one thou- 
sand two hundred commissioned officers in the line, of which number five hun- 
dred may be appointed from class five, Naval Reserve Flying Corps, with pro- 
portionate number in all Staff Corps as now authorized by law, except that the 
Medical, Dental, and Supply Corps shall be entitled to such additional numbers 
as are necessary to make up the full quota of officers in those corps, as now 
authorized by law: Provided, That officers so appointed to the line of the Navy 
shall take rank in accordance with their precedence while holding temporary 
rank, and members of the Naval Reserve Force of commissioned and warrant 
ranks found qualified for a given rank shall be arranged according to their 
precedence among themselves and commissioned in the permanent service next 
after the lowest temporary officer who qualifies for the same rank and is 
appointed in accordance with the provisions of this act. 


When appointed under this act Woodward was a gunner in the 
Naval Reserve Force and as such was eligible to be transferred to 
and appointed in the regular Navy, and when so transferred and 
appointed he was entitled to precedence according to the precedence 
he had among warrant officers in the Naval Reserve Force, who, also, 
were so transferred and appointed in the regular Navy. The 
department fixed the date of rank as August 5, 1920, and the depart- 
ment’s authority in that respect under the act of June 4, 1920, need 
not now be questioned. The date of warrant, or date of rank, having 
been fixed by the department pursuant to law, six years from that 
date, under the act of 1904, Woodward was eligible for appointment 
as a chief warrant officer; see 7 Comp. Gen. 746. Having had service 
as a gunner, temporary, July 2, 1917, to November 21, 1917, 4 months, 
20 days; December 20, 1918, to August 31, 1919, 8 months, 11 days; 
and temporary service as a chief gunner September 1, 1919, to March 
22, 1920, 6 months, 22 days, a total of 1 year, 7 months, and 23 days, 
he is entitled under the act of February 15, 1929, to have his date of 
commission as a chief warrant officer antedated by that period of 
time, giving him a constructive date of commission as chief warrant 
officer in the regular Navy as of December 12, 1924. He had prior 
commissioned service of 6 months and 22 days and he completed his 
first six years of commissioned service May 19, 1930. The payment 
made having been the maximum allowed to a commissioned warrant 
officer of more than six and less than nine years’ service, the amount, 
if otherwise correct, will be passed to credit. 

The foregoing action is to be distinguished from 7 Comp. Gen. 36, 
where there was considered the right of a chief carpenter appointed 
by transfer from the Naval Reserve Force under the act of June 4, 
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1920, to pay as after six years’ commissioned service, where date of 
rank was given of August 5, 1920, but the commission was not ac- 
cepted until December 19, 1921, and during the entire intervening 
period the officer was on inactive status in the Naval Reserve Force. 
It was held that the period between date of rank and date of ac- 
ceptance might not be counted as commissioned service for purposes 
of pay to determine the completion of six years of commissioned 
service. And, of course, as was said in 7 Comp. Gen. 746, on original 
appointment as warrant or commissioned warrant officer in the Navy 
from civil life, pay or credit for service for the purposes of pay 
between date of appointment and date of acceptance may not be 
counted. 


(A-37508) 


CONTRACTS—LIQUIDATED DAMAGES—ADDITIONAL PAYMENTS 
FOR SUBSURFACE CONDITIONS 


Under the Standard Form of Construction Contract the contractor is charge- 
able with liquidated damages for delays in completion of the work when it 
does not appear from the administrative officers’ findings of fact that the 
delays in completion resulted from the causes specified in the contract, 
and the fact that the work was completed to such an extent that some use 
was made thereof does not stop the accrual of liquidated damages. 

Under the Standard Form of Construction Contract a contractor is not entitled 
to additional payments on account of the disclosure of unexpected sub- 
surface or latent conditions when the United States has made no repre- 
sentations with respect thereto. 


Decision by Comptroller General McCarl, August 13, 1931: 


Fleming & Sheppard Co. (Inc.) requested June 26, 1931, review of 
settlement dated June 4, 1931, wherein was disallowed its claim under 
contract VBc-727, dated July 21, 1930, for an item of $465 charged 
as liquidated damages for 31 days’ delay from October 28 to November 
28, 1930, and an item of $3,287.24 claimed as additional compensation 
on account of encountering rock in doing the work under the con- 
tract. 

The contract was on the Standard Form of Construction Contract 
and contained the usual stipulation in article 9 for deduction of liqui- 
dated damages with the proviso that the contractor should not be 
charged : 

* * * with liquidated damages because of any delays in the completion of 
the work due to unforeseeable causes beyond the control and without the fault 
or negligence of the contractor, including, but not restricted to, acts of God, or 
of the public enemy, acts of the Government, fires, floods, epidemics, quarantine 
restrictions, strikes, freight embargoes, and unusually severe weather or delays 
of subcontractors due to such causes: Provided further, That the contractor shall 
within ten days from the beginning of any such delay notify the contracting offi- 
cer in writing of the causes of delay, who shall ascertain the facts and the ex- 
tent of the delay, and his findings of facts thereon shall be final and conclusive 
on the parties hereto, subject only to appeal, within thirty days, by the con- 


tractor to the head of the department concerned, whose decision on such appeal 
as to the facts of delay shall be final and conclusive on the parties hereto. 
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While the contract should have been completed on October 28, 1930, 
it was not actually completed until November 28, 1930, and it appears 
from the administrative findings of fact that the delay was not due to 
any of the named causes in the above-quoted extract from the con- 
tract. Such finding of fact is made by the terms of the contract final 
and conclusive on the contractor. 

It is admitted by the claimant that the work was not entirely com- 
pleted until November 28, 1930, but it is insisted that the work was 
practically completed on October 31, 1930, and that all work which 
then remained for completion consisted of certain minor items which 
did not interfere with the complete use of the road, it being insisted 
that the “authorities are too well settled to require citation, that the 
Government can not have complete and absolute use of the road and 
have liquidated damages too.” It appears to be a fact that on Novem- 
ber 11, 1930, the claimant was informed that the road had been con- 
structed at a certain point 17.8 feet in width, while the contract 
required the road to be 18 feet plus 6 feet 4 inches or 24 feet 4 inches 
in all, at a certain curve, and that the defects would have to be cor- 
rected. There was, also, some delay in erecting the wire fence. What- 
ever the defects and whatever the extent that the defects interfered 
with the use of the road, the United States was entitled under the 
terms of the contract to have the road completed in accordance with 
the contract specifications within the contract period or to charge the 
contractor the stipulated liquidated damages in lieu thereof. See 
Kohlman, Trustee of the Estate of Fleischmann Construction Com- 
pany, v. The United States, 63 Ct. Cls. 604, 613, certiorari denied 
277 U. S. 584. The charge of $465 for liquidated damages was in 
accordance with the terms of the contract and the contractor is not 
entitled to payment thereof. 

As stated, the item of $3,287.24 is claimed under article 4 of the 
contract as additional compensation on account of rock excavation in 
connection with the construction of the road. The specifications for 
the work notified all concerned that the work included the furnishing 
of all labor, equipment, and material required for excavating and 
grading of the road, and the construction and finishing complete of 
new concrete roads, culverts, cattle-passes, etc., and paragraph 1 of 
the Standard Instructions to Bidders notified that the “ bidders must 
make their own estimates of the facilities and difficulties attending 
the execution of the proposed contract, including local conditions, 
uncertainty of weather, and all other conditions.” The specifications 
further provided that— 


Excavation and embankment for road shall be carried to a reasonably uni- 
form surface approximately 6 inches below the finished grade indicated with 
proper allowance for settlement of fills. Side slope of cuts except where solid 
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ledge rock is encountered shall be as shown by finished contour lines, but in no 
case steeper than the natural angle of repose of the soil. If ledge rock is 
encountered, side slope of cuts shall be 1 foot horizontal to 12 feet vertical; 
the toe of the slope starting at the back of the ditch. 


There was no other description of the character of the material to 
be excavated and it has been determined that under article 4 of this 
form of contract a contractor is not entitled to additional compensa- 
tion on account of the disclosure of unexpected subsurface or latent 
conditions unless the United States had in fact made representations 
in the drawings or specifications as to such subsurface or latent con- 
ditions. See 10 Comp. Gen. 533, 536. It would seem too clear for 
serious argument that the above description and the notice to pro- 
spective bidders to visit the site and determine for themselves the 
work to be performed negative any assumption or inference of a 
representation on the part of the United States that rock—whether 
ledge rock or boulders—would not be encountered in the performance 
of the work. As the Government made no representations as to the 
subsurface or latent conditions it is not chargeable with any excess 
cost of performing the contract when the contractor found that the 
subsurface or latent conditions differed from those contemplated by 
it when the contract was entered into. Moreover, article 4 of the 
contract provides that if the contracting officer finds that the sub- 
surface or latent conditions differ materially from those shown on 
the drawings or indicated in the specifications, “he shall at once, 
with the written approval of the head of the department or his 
representative, make such changes in the drawings and (or) specifi- 
cations as he may find necessary.” There were no such written 
orders with the approval of the Administrator of Veterans’ Affairs 
in this case. See Haton, Brown & Simpson, Inc., v. The United 
States, 62 Ct. Cls. 668. 

Upon careful consideration of the entire matter the settlement 
appears correct and is affirmed. 


(A-38046) 


CONTRACTS—PRICE—PRISON-MADE GOODS 


Where there is a dispute between the procuring department and the Department 
of Justice as to the price to be charged and paid for prison-made products, 
such dispute should be submitted to the board of arbitration established by 
section 7 of the act of May 27, 1930, 46 Stat. 391. 


Comptroller General McCarl to the Secretary of War, August 17, 1931: 
There has been received your letter of August 6, 1931, to the effect 

that the commanding officer, Philadelphia Quartermaster Depot, had 

been directed to procure 107,352 pairs of Army service shoes to meet 
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a part of the anticipated requirements of the Army during the fiscal 
year 1932; that under the act of May 27, 1930, 46 Stat. 391, he had 
made inquiry of the purchasing and sales agent, Bureau of Prisons, 
Department of Justice, as to whether the shoe factory in the Federal 
penitentiary could furnish any part of the 107,352 pairs of shoes; 
that the purchasing and sales agent reported that the Federal peni- 
tentiary could furnish one-half of the quantity, or 53,676 pairs of 
shoes; and that the commanding officer, Philadelphia Quartermaster 
Depot, advertised for proposals for furnishing the remaining 53,676 
pairs of shoes and had received 5 proposals ranging in price from 
$2.445 per pair to $3.37 per pair for a part of the requirements. 
You further state that: 


The price fixed by the Department of Justice for the 53,676 pairs of service 
shoes to be manufactured by it is $2.73 per pair f. o. b. factory, which, con- 
sidering the price of $2.445 per pair f. o. b. factory bid by the Brown Shoe Co., 
Inc., on the same quantity and type of service shoes, will cause a loss to the 
War Department of $0.285 per pair of shoes, or a total of $15,297.66, computed 
as follows: 

Department of Justice: 

53,676 pairs @ $2.73 $146, 535. 48 
Brown Shoe Co., Inc.: 

53,676 pairs @ $2.445 131, 237. 82 


As it will be noted, the price fixed by the Department of Justice of $2.73 per 
pair equals the third low bid received in response to invitation for bids No. 
669-31-311, dated June 20, 1931, and is exceeded by only the bids submitted by 
the International Shoe Co., of St. Louis, Mo., and the Chippewa Shoe Manu- 
facturing Co., of Chippewa Falls, Wis. The bid submitted by the Chippewa 
Shoe Manufacturing Co. is for only 14,226 pairs of shoes, D width, and is so 
excessive in cost as to suggest its elimination from consideration as a factor 
in making price comparison of the bids received. 

In connection with the presentation herein submitted, it is interesting to 
observe that the International Shoe Company, of St. Louis, Mo., on March 1, 
1931, entered into Contract No. W 199-qm-5883 with the War Department to 
manufacture 22,992 pairs of shoes, service, U. S. Army Specification No. 9-6C, 
at $2.585 per pair f. o. b. factory, or $0.145 less per pair than the price fixed 
by the Department of Justice for the 53,676 pairs of service shoes it now pro- 
poses to manufacture for the War Department as previously explained in this 
setter. > - = ” * . 

Current market prices in the usually accepted sense represent those prices 
which, in orderly procedure, are fixed by the law of supply and demand. 
Finally, the current market price of any product or commodity is based upon 
the lowest production cost which all manufacturers must meet or discontinue 
operation. While it is true that shoes manufactured under U. 8. Army specifi- 
cations are designed for military purposes and are therefore not of commercial 
type, the manner in which they are produced does not differ in any essential 
particular from that of commercial shoes. 

This department submits that by the term “current market prices” used in 
the act is meant those prices which are fixed by competition as is customary in 
commercial trade; and that the price fixed by the Department of Justice for 
the 53,676 pairs of service shoes to be manufactured in its factory at the U. 8S. 
Penitentiary, Leavenworth, Kansas, should be no greater than the price charged 
by the Brown Shoe Company, of St. Louis, Mo., on a concurrent contract for 
the same number of shoes of the same specific kind. Under the provisions of 
the act quoted above, it is therefore requested that the price fixed by the 
Department of Justice be reduced to $2.445 per pair. 
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There is inclosed for your information a copy of letter from the Assistant 
Director Bureau of Prisons, Department of Justice, to the commanding officer 
Chicago Quartermaster Depot, dated July 28, 1931, which fixes the price to 
be charged by the Department of Justice and which was written subsequently 
to the opening of bids referred to in paragraph 3 of this letter, at which a 
representative of the Department of Justice was present. A conference was 
held in the Office of the Quartermaster General at which the Assistant Direc- 
tor Bureau of Prisons, Department of Justice was present and at which the 
prices bid by the various manufacturers in response to Invitation for Bids No. 
669-31-311 were discussed. The assistant director at this conference stated 
that the Department of Justice would be unable to meet the price of $2.445 
per pair of shoes bid by the Brown Shoe Company, of St. Louis, Mo. 


This office is not authorized to decide the dispute, if there be one, 
between the War Department and the Department of Justice as to 
the price that should be charged and paid for the 53,676 pairs of 
shoes which the Department of Justice reports as being able to 
manufacture in the Federal penitentiary for the use of the Army 
during the fiscal year 1932. Under the law the War Department 
has no choice but to obtain said quantity of shoes from the Federal 
penitentiary, and if the matter of price can not be adjusted between 
the two departments, there should be followed the procedure indi- 
cated in 10 Comp. Gen. 206, 208, for submitting such matters to the 
board of arbitration provided for in section 7 of the act of May 27, 
1930. In this connection your attention is invited to the findings 
of said board under date of February 7, 1931, in a somewhat similar 
case, in which it was said: 


The issue here raised is simply what is the current market price which the 
Bureau of Prisons may charge for the brushes in question. There is no 
market price shown by the competitive bidder. A showing of bids obtained 
through advertised proposals does not require that the lowest bid must be 
taken as the current market price binding on the Bureau of Prisons as the 
price it may charge. * * * 


(A-35587) 
INTEREST—JUDGMENTS—INTERNAL-REVENUE TAX REFUNDS 


In a judgment rendered by a United States district court providing that the 
petitioner shall recover a specified amount as refund of income tax with 
interest to date of said judgment and “that the plaintiff do not recover 
any further or additional sum of and from the defendant on its petition 
in this case,” the same being affirmed by the circuit court of appeals on 
appeal by the plaintiff, no claim for additional interest is allowable under 
the provisions of section 177 of the Judicial Code, as amended by section 
615 of the revenue act of May 29, 1928, 45 Stat. 877. 


Decision by Comptroller General McCarl, August 18, 1931: 

There is for consideration the claim of the Iron Mountain Oil 
Co. for the payment of interest on a judgment in favor of the claim- 
ant from the date of the judgment to within 30 days of the date of 
the check issued in payment thereof. The facts in the case are that 
on March 5, 1928, a judgment was rendered by the United States 
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District Court for the Western District of Oklahoma in favor of the 
Iron Mountain Oil Co. for $3,010.55, including interest from March 
29, 1924, to the date of judgment, representing a refund of income 
taxes for the year 1917. The plaintiff appealed the case to the Cir- 
cuit Court of Appeals for the Tenth Circuit, which court by decision 
dated January 14, 1930, affirmed the judgment of the court below, but 
denied the appellant’s claim for some additional $60,000, and held 
that Acel C. Alexander, collector of internal revenue for the district 
of Oklahoma, against whom the suit was instituted, should have and 
recover against the appellant his costs therein. The appellant peti- 
tioned the circuit court of appeals for a rehearing, but in a decision 
dated February 17, 1930, the same was denied and the court, by its 
further order, held that the said petition having been found to be 
wholly without merit, vexatious, and for delay that the sum of $100, 
together with costs, should be recovered from the appellant and in 
favor of the appellee. After the issuance of a certificate of probable 
cause the claimant presented a claim to the Commissioner of Internal 
Revenue for payment of the amount involved and that officer by 
Internal Revenue Schedule No. 41430 authorized payment of the sum 
of $3,001.60, and that amount was paid to the claimant. The amount 
of $3,010.55, as specified in the judgment, was reduced to the fore- 
going amount by reason of a transposition of figures in the judgment 
resulting in an error in computing the amount of interest to date of 
the judgment. 

The claim as now presented appears to be based upon section 177 
of the Judicial Code, as amended by section 615 of the revenue act of 
May 29, 1928, 45 Stat. 877, providing as follows: 


In any judgment of any court rendered (whether against the United States, a 
collector or deputy collector of internal revenue, a former collector or deputy 
collector, or the personal representative in case of death) for any overpayment 
in respect of any internal-revenue tax, interest shall be allowed at the rate of 
6 per centum per annum upon the amount of the overpayment, from the date 
of the payment or collection thereof to a date preceding the date of the refund 
check by not more than thirty days, such date to be determined by the Com- 
missioner of Internal Revenue. 


The judgment was affirmed on January 14, 1930, and the mandate 
filed and spread of record in the district court on July 30, 1930, and 
in connection therewith the claimant contends that because the 
amendment of May 29, 1928, was in effect at the date of the final 
judgment that the taxpayer is entitled to interest “beyond July 1, 
1930,” and, further, that the amendment was in effect whether the 
date of affirmance, January 4 (14), 1930, or the date of filing the 
mandate, July 30, 1930, be considered as the date of the final judg- 
ment under the affirmance of the circuit court of appeals. 
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The original judgment rendered March 5, 1928, specifically 
provides: 


* * * that plaintiff have and recover of and from the defendant the sum of 


$3,010.55, and that plaintiff do not recover any further or additional sum of 
and from the defendant on its petition in this case * * 


At the time that judgment was rendered there was no authority of 
law for allowing interest subsequent to the date of the judgment. 

The judgment as rendered was affirmed by the circuit court of 
appeals and no reference was made to the amendment of May 29, 
1928, although the same was in effect at the date of the affirmance 
of the judgment. The record discloses also that in the certificate of 
probable cause issued by the district court on August 12, 1930, sub- 
sequent to the above action by the circuit court of appeals, the 
amount shown in the original judgment was restated and the words 
“together with interest ” typed therein were stricken out, apparently 
by the court prior to affixing the signature. All of the foregoing 
shows the clearest intentions both on the part of the district court 
and of the circuit court of appeals to deny interest beyond the date 
of the original judgment. 

If the claimant had not appealed from the original judgment in 
this case, it is clear there would be no basis for the claim for addi- 
tional interest, and since the circuit court of appeals affirmed the 
‘original judgment, which did not carry interest for any period be- 
yond its date, and since on the petition for rehearing the court 
assessed a penalty on the ground that the petition was without merit, 
vexatious, and for delay it must be held no additional interest is 
payable in this case. To hold otherwise would be to permit the 
claimant to profit by its own delay and to defeat the clearly ex- 
pressed intention of the circuit court of appeals that “ plaintiff do 
not recover any further or additional sum” than the amount stated 
in the judgment of the lower court. 

For the reasons herein stated the claim for additional interest 
must be and is disallowed. 


(A-88032) 


MILEAGE—OFFICER—ARMY RESERVE 


Where an officer of the Air Corps Reserve of the Army is on extended active 
duty and a subsequent order issues authorizing another period of extended 
active duty, to take effect on expiration of duty under the first order, of 
which the officer had notice before expiration of the first period of active 
duty, he is not entitled to mileage to his home under the first order as after 
expiration of active duty, nor to mileage from his home to his station under 
the second order. 
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Comptroller General McCarl to Maj. O. W. Gralund, United States Army, 
August 19, 1931: 


There has been received your letter of July 10, 1931, requesting 
decision whether you are authorized to make payment on a voucher 
transmitted therewith in favor of Second Lieut. Erling A. Strand, 
Air Corps Reserve, for mileage from Eugene, Oreg., to Rockwell 
Field, Calif., claimed under Special Orders No. 92, War Department, 
dated April 19, 1930, received while on duty at the station to which 
he was ordered, travel from Rockwell Field to Eugene having been 
performed while on leave of absence. 

The orders fixing Lieutenant Strand’s status are as follows: 

Special Orders No. 153, headquarters Eighth Corps Area, Fort 
Sam Houston, Tex., dated June 25, 1929: 


1. By direction of the President and pursuant to authority contained in ist 
indorsement, War Department, the Adjutant General’s Office (AG 210.313 
Air-Res. 5-21-29), June 6, 1929, the following unassigned second lieutenants, 
Air Corps Reserves, who will complete training as flying Cadets at Kelly Field, 
Texas, on June 27, 1929, are with their consent, ordered to active duty for 
a period of one (1) year, effective June 28, 1929. On that date each of these 
officers will proceed from Kelly Field, Texas, by the shortest usually traveled 
route, to the stations indicated, reporting upon arrival to the commanding 
officer thereof for duty. 

To Rockwell Field, California. 

7 a = 2 o * a 

Erling Anderson Strand, C-—264009, June 28, 1929. 158 West 12th Avenue, 
Eugene, Oregon. 

* * a. + * * ez 

The above-named officers, if not sooner relieved from active duty, will proceed 
to their homes so as to arrive there on June 27, 1930, at which time they will 
stand relieved from further active duty under this order. 

Pay and allowances are chargeable to procurement authorities, FD 682 P 2717 
A 3190-9 and FD 682 P 2717 A 3190-30. 

The travel directed is necessary in the military service and is chargeable to 
procurement authorities, FD 568 P 5042 A 3190-9 and FD 568 P 5042 A 3190-0. 
Transportation of baggage is chargeable to procurement authorities, FD 768 
P 5205 A 3190-9 and FD 768 P 5205 A 3190-0. 


Special Orders, No. 92, War Department, dated April 19, 1930: 


23. By direction of the President, Second Lieutenant Erling A. Strand, Air 
Corps Reserve (O-—264009), is, with his consent, ordered to active duty, effective 
June 30, 1930. On that date he will report to the commanding officer Rockwell 
Field, California, for duty, and will rank from June 24, 1929. Second Lieu- 
tenant Strand will be relieved from duty in time to enable him to arrive at his 
home, Eugene, Oregon, on December 27, 1930, on which date he will revert to 
inactive status, FD 682 P 2717 A 3190-0 and 1. The travel directed is neces- 
sary in the military service, FD 568 P 5042 A 3190-0 and 1. Packing, crating, 
and transportation of baggage are chargeable to FD 769 P 5205 A 3190-0 and 1. 


Special Orders, No. 76, headquarters Rockwell Field, Coronado, 
Calif., dated June 7, 1930: 


1, Under the provisions of AR 605-115 leave of absence for a period of eight- 
een (18) days, effective on or about June 9, 1930, is granted Second Lieutenant 
Erling A. Strand, Air-Res. 


Special Orders, No. 153 assigned this reserve officer to active duty 
at Rockwell Field for one year and provided for his relief from 
that station so as to arrive at his home June 27, 1930. Special 
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Orders, No. 92, issued April 19, 1930, assigned him for active duty 
at the same station effective so as to arrive and report on June 30, 
1930, which would have necessitated commencing travel June 27, 1930. 

The actual situation was that prior to the performance of any 
travel the officer was in receipt of two orders, one issued approxi- 
mately a year prior thereto which directed him upon relief from 
active duty to proceed to his home at Eugene, Oreg., so as to arrive 
thereat June 27, 1930, and the other assigning him to active duty 
requiring him to leave Eugene on June 27, 1930, in order that he 
might report at Rockwell Field June 30, 1930. The effect was to keep 
the officer continuously on active duty. The specific military duty 
enjoined in each of the orders was the performance of active duty 
at Rockwell Field, and no official travel was necessary for continua- 
tion of the active duty directed in Special Orders, No. 92, the officer 
being already officially at that place. Travel on public business is 
the foundation on which the mileage rests. Perrimond v. United 
States, 19 Ct. Cls. 519. The public business enjoined in these orders 
necessitated no travel to Eugene and return and the literal wording 
of the orders directing the travel does not constitute a competent 
order entitling to mileage. 

The officer in this case was granted 18 days’ leave, effective June 
9, 1930, and terminating June 27, 1930. It would appear that he 
availed himself of such leave and proceeded to Eugene while on a 
leave status. He applied for and took this leave knowing he was 
to continue on active duty for another extended period which would 
be continuous with his then present tour of active duty. In these 
circumstances it was his obligation to return to his station without 
expense to the Government, the fact that the second order was drawn 
in apparent ignorance of the time situation giving him no rights to 
mileage as for relief from active duty and also mileage to report 
for another period of active duty. 

You are advised that payment is not authorized on the voucher, 
which will be retained in this office. 


(A-87483) 


CONTRACTS—DEFAULT—LIQUIDATED DAMAGES—SUBROGATION 
OF SURETY 


Where Government construction work is abandoned by a contractor and the 
same is completed by the United States and the amounts withheld from 
the defaulting contractor under the retained percentage clause of the 
contract are more than sufficient to reimburse the Government for its 
expenditures in finishing the uncompleted work and for the accrued 
liquidated damages on account of the contractor’s delay in performance, 
the balance of the contract price for the work, including retained percent- 
ages, may be paid to the surety on the performance bond, upon a showing 
that it was required to and did make payments to materialmen and labor- 
ers to an amount in excess of such balance. 
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Where a contractor abandons his contract, necessitating the termination thereof 
by the Government and the subsequent completion of the work either by 
the Government or another contractor, liquidated damages for delays in 
performance, when provided for in the contract, accrue only to the date 
of such termination. 


Decision by Comptroller General McCarl, August 21, 1931: 

There has been presented to this office for consideration and settle- 
ment the claim of the New Amsterdam Casualty Co. (New York) 
for the balance of the moneys due under the contract of Harry E. 
Toston with the Navy Department, numbered NOy-299, dated April 
25, 1928, for making certain repairs to the heating tunnel at the 
Naval Observatory, Washington, D. C., which contract was aban- 
doned by said contractor before completion, necessitating completion 
of the unfinished work by the Government. 

Under the terms and conditions of said contract, the contractor 
was obligated, for and in consideration of the payment of $1,897, 
to furnish all labor and materials and to perform all work required 
for repairing the heating tunnel at said Naval Observatory in accord- 
ance with the specifications and drawings therefor—made a part of 
the contract—and to commence the work within 10 calendar days 
after date of receipt of the Government’s notice to proceed, and to 
complete same within 60 calendar days from said date of receiving 
notice. The contract provided that in the event of delay in com- 
pletion of the work the contractor should pay to the Government 
the sum of $5 for each calendar day of delay, except for such delays 
as were due to unforeseeable causes beyond the control and without 
the fault or negligence of the contractor, provided that written 
notice thereof be given by contractor to the contracting officer within 
10 days from the beginning of the delays. 

To guarantee the performance of said contract in accordance with 
the terms and conditions thereof, the contractor, Harry E. Toston, 
as principal, and the New Amsterdam Casualty Co. (New York), as 
surety, executed a performance bond in the sum of $569, dated April 
26, 1928, payable to the United States of America. 

There was a change in the work as it progressed by which the com- 
pensation to be paid the contractor was increased $25 under the pro- 
visions of article 3 of the contract, thus increasing the contract price 
for the work to $1,922. 

The facts relative to the matters involved in the surety’s claim are 
stated by the Chief of the Bureau of Yards and Docks, Navy De- 
partment, in his letter of May 15, 1929, to this office, to be as 
follows: 


Contract NOy-299 called for the performance of the work thereunder with'n 
the 60-day period from May 14 to July 13, 1928, for the sum of $1,897.00. To 
cover the extra work of depositing excavated material not required for bacifill 
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at a greater distance from the site than prescribed in paragraph 2-07 of the 
specification, additional compensation amounting to $25.00 was approved 
(change “A”), making the total price $1,922.00. 

On July 13, 1928, the work being then incomplete, the contractor was requested 
to defer the specified restoration of the roadway and sidewalks for a period of 
ten days in order to give the backfill time to settle. He failed to return to the 
work and on August 2, on account of his default, his right to proceed therewith 
was, pursuant to article 9 of the contract, terminated; and his bondsman, the 
New Amsterdam Casualty Company, having elected not to take over the con- 
tract, the unfinished work was completed by the Government at an expenditure 
of $488.21. For the delay of ten days from July 24 to August 2, inclusive, 
liquidated damages amounting at $5.00 a day to $50.00 were assessed. The 
contractor received one payment on account of the contract, in amount $1,191.60. 

The board appointed in accordance with paragraph 29 of the general pro- 
visions of the contract, following Mr. Toston’s default, estimated the value of 
the material delivered and work done by him, including a fair profit, to be 
$2,464.55, which estimate the bureau approved. 

Settlement of the contract on the basis indicated below was approved by the 
bureau April 12, 1929, viz: 

Original price 
Change “A,” additional work 


Total price 
Net amount paid contractor $1, 191. 60 
Liquidated damages 50. 00 
Cost to Government to complete 488. 21 
1, 729. 81 


Earned balance payable to contractor 

Thus, it appears that contractor failed to complete the work by 
July 13, 1928, the date fixed by the contract for completion, and 
that he abandoned his contract on or before July 23, 1928, and 
failed to perform the work contracted for thereunder, and that his 
surety elected not to complete the unfinished work, necessitating the 
subsequent completion thereof by the Government. Contractor’s 
right to complete the work was terminated by the Government on 
August 2, 1928, pursuant to the provisions of article 9 of the con- 
tract, and the unfinished work thereunder subsequently was com- 
pleted by the Government. 

Where a contractor abandons his contract, necessitating termina- 
tion thereof by the Government and the subsequent completion of 
the work contracted for either by another contractor or by the Gov- 
ernment, liquidated damages for delays in performance, when pro- 
vided for in the contract, accrue only te the date of such termina- 
tion. 7 Comp. Gen. 409; 10 id. 437. 

In the instant matter the contractor appears to have received the 
Government’s notice to proceed with the work on May 14, 1928. 
Under the terms of the contract, therefore, the work should have 
been completed within 60 days from that date, or on July 13, 1928. 
Contractor did not complete the work, but abandoned same, and his 
contract was terminated by the Government on August 2, 1928. It 
appears, however, that the delay in the work from July 13, 1928, 

136605°—32——7 
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to and including July 23, 1928, was due to the Government’s order 
to suspend the specified restoration of the roadway and sidewalks 
for 10 days in order to give the backfill time to settle, and under the 
terms of the contract liquidated damages are not chargeable against 
contractor for such delay. Therefore, liquidated damages accrued 
to the Government on account of unexcused delays for the period of 
ten days, beginning July 24 and ending August 2, 1928, at the rate 
of $5 for each calendar day, amounting to $50. The contract 
provided : 


ARTICLE 9. Delays—Damages.—If the contractor refuses or fails to prosecute 
the work, or any separable part thereof, with such diligence as will insure its 
completion within the time specified in article 1, or any extension thereof, or 
fails to complete said work within such time, the Government may, by written 
notice to the contractor, terminate his right to proceed with the work or such 
part of the work as to which there has been delay. In such event, the Govern- 
ment may take over the work and prosecute the same to completion by contract 
or otherwise, and the contractor and his sureties shall be liable to the Govern- 
ment for any excess cost occasioned the Government thereby. If the con- 
tractor’s right to proceed is so terminated, the Government may take possession 
of and utilize in completing the work such materials, appliances, and plant as 
may be on the site of the work and necessary therefor. If the Government 
does not terminate the right of the contractor to proceed, the contractor shall 
continue the work, in which event the actual damages for the delay will be 
impossible to determine and in lieu thereof the contractor shall pay to the 
Government as fixed, agreed, and liquidated damages for each calendar day of 
delay until the work is completed or accepted the amount as set forth in the 
specifications or accompanying papers and the contractor and his sureties shall 
be liable for the amount thereof: Provided, That the right of the contractor 
to proceed shall not be terminated or the contractor charged with liquidated 
damages because of any delays in the completion of work due to unforeseeable 
causes beyond the control and without the fault or negligence of the con- 
tractor, including, but not restricted to, acts of God, or of the public enemy, 
acts of the Government, fires, floods, epidemics, quarantine restrictions, strikes, 
freight embargoes, and unusually severe weather or delays of subcontractors 
due to such causes: Provided further, That the contractor shall within ten days 
from the beginning of any such delay notify the contracting officer in writing 
of the causes of delay, who shall ascertain the facts and the extent of the 
delay, and his findings of facts thereon shall be final and conclusive on the 
parties hereto, subject only to appeal, within thirty days, by the contractor to 
the head of the department concerned, whose decision on such appeal as to the 
facts of delay shall be final and conclusive on the parties hereto. 

ARTICLE 16. Payments to contractors.—(a) Unless otherwise provided in the 
specifications, partial payments will be made as the work progresses at the end 
of each calendar month, or as soon thereafter as practicable, on estimates made 
and approved by the contracting officer. In preparing estimates the material 
delivered on the site and preparatory work done may be taken into considera- 
tion. 

(b) In making such partial payments there shall be retained 10 per cent on 
the estimated amount until final completion and acceptance of all work covered 
by the contract: Provided, however, That the contracting officer, at any time 
after 50 per cent of the work has been completed, if he finds that satisfactory 
progress is being made, may make any of the remaining partial payments in 
full: And provided further, That on completion and acceptance of each separate 
building, vessel, public work, or other division of the contract, on which the 
price is stated separately in the contract, payment may be made in full, includ- 
ing retained percentages thereon, less authorized deductions. 

(c) All material and work covered by partial payments made shall thereupon 
become the sole property of the Government, but this provision shall not be 
construed as relieying the contractor from the sole responsibility for the care 
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and protection of materials and work upon which payments have been made or 
the restoration of any damaged work, or as a waiver of the right of the Gov- 
ernment to require the fulfillment of all of the terms of the contract. 

(d@) Upon completion and acceptance of all work required hereunder, the 
amount due the contractor under this contract will be paid upon the presenta- 
tion of a properly executed and duly certified voucher therefor, after the con- 
tractor shall have furnished the Government with a release, if required, of all 
claims against the Government arising under and by virtue of this contract, 
other than such claims, if any, as may be specifically excepted by the contractor 
from the operation of the release in stated amounts to be set forth therein. 


Paragraph 1-06 of the specifications provided : 


Damages for delay in accordance with article 9 of the Standard Government 
Form of Contract (Construction) shall be at the rate of $5 per calendar day. 


The record discloses that progress or partial payments, on the 
basis of 90 per cent of the estimated value of the completed work, 
were made to the contractor by a Navy Department disbursing 
officer, as follows: 


June, 1928, on voucher No. 1 
July, 1928, on voucher No, 2 


Total payments to contractor 1, 191. 60 

The Chief of Bureau of Yards and Docks, Navy Department, on 

May 15, 1929, reported to this office that the total amount expended 

by the United States to complete the work after its abandonment by 
the contractor aggregated $488.21. 

After deducting from the contract price of $1,922 for the required 


work, (1) the $1,191.60 paid to the contractor, (2) the $488.21 ex- 
penditures made by the United States in completing the contract, 
and (3) the $50 accrued liquidated damages, there remains of the 
contract price the sum of $192.19. 

The New Amsterdam Casualty Co. (New York) surety on the 
contractor’s performance bond, claims the $192.19 balance due under 
the contract in order partially to reimburse it for expenditures on 
behalf of the contractor for which it was liable under the perform- 
ance bond. 

The performance bond provided: 


Now, therefore, if the principal shall well and truly perform and fulfill all 
the undertakings, covenants, terms, conditions, and agreements of said contract 
during the original term of said contract and any extensions thereof that may 
be granted by the Government, with or without notice to the surety, and during 
the life of any guaranty required under the contract, and shall also well and 
truly perform and fulfill all the undertakings, covenants, terms, conditions, 
and agreements of any and all duly authorized modifications of said contract 
that may hereafter be made, notice of which modifications to the surety being 
hereby waived, and if said contract is for the construction or repair of a public 
building or a public work within the meaning of the act of August 13, 1894, 
as amended by act of February 25, 1905, shall promptly make payment to all 
persons supplying the principal with labor and materials in the prosecution of 
the work provided for in said contract, and any such authorized extension 
or modification thereof, then, this obligation to be void; otherwise to remain in 
full force and virtue. 
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This contract for the repairing of the heating tunnel at the United 
States Naval Observatory, Washington, D. C., is for a public work 
within the meaning of the act of August 13, 1894, 28 Stat. 278, as 
amended by the act of February 24, 1905, 33 Stat. 811, which pro- 
vides for the protection of persons furnishing materials and labor 
for the construction of public buildings and works. The courts have 
held that under a performance bond for public buildings and work 
under said statute the obligation has a dual aspect, to wit, (1) to 
secure to the Government the faithful performance of the contract, 
and (2) to protect third persons from whom the contractor may 
obtain materials or labor; and that the act was intended to provide 
a security for laborers and materialmen on which they could rely 
confidently for protection, unless they relinquished the benefit of 
such security by their own dealings with the contractor. United 
States v. National Surety Company, 92 Fed. Rep. 549; Equitable 
Surety Company v. United States, 234 U. S. 448. 

In view of said statute, and under the conditions of the bond, the 
surety became bound for the performance of the work by the con- 
tractor in accordance with the stipulations of the contract and for 
the prompt payment of moneys due to all persons supplying labor 
and materials to the contractor for the work under said contract. 

In the instant case the contractor defaulted in performance of 
his contract and the surety elected not to complete the contract, and 
the United States was compelled to complete the work. However, 
at the time of said default there were funds due the contractor for 
work performed which had been withheld until completion of the 
work, under the retained percentage clause of the contract. After 
payments of the amounts due the Government, both for necessary 
expenditures in completing the work and for accrued liquidated 
damages for delay in performance, there remains of the contract 
price for the work the sum of $192.19 (which includes the retained 
percentages), as balance withheld from the defaulting contractor. 

It is a well-settled principle of law that where a surety upon a 
contractor’s bond has paid claims it was obligated to pay, if its 
principal did not, it is entitled by right of subrogation, to be re- 
imbursed for such payments from and not to exceed the amount 
of any funds in the hands of the Government otherwise due the 
contractor for work performed under the involved contract. In 
this connection see Prairie State Bank v. United States, 164 U. S. 
227. See, also, 8 Comp. Gen. 266; and id. 318. 

The law is well established that the retained percentages authorized 
by a contract to be withheld until completion of the work to be done 
are as much for the indemnity of him who may be a guarantor of the 
performance of the contract as for him for whom it is to be per- 
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formed. See Prairie State Bank v. United States, supra; Cow v. 
New England Equitable Insurance Company, 247 Fed. Rep. 955; and 
In re Scofield Company, 215 Fed. Rep. 45. 

The evidence herein shows that claims aggregating $1,963.87 have 
been presented to the surety by materialmen and laborers for pay- 
ment under the performance bond of the defaulting contractor; that 
the surety liquidated such of said claims as it deemed the bond liable 
for, amounting to $1,676.80, by the payment to each of said claimants 
a pro rata share of the amount of the bond ($569), amounting in the 
aggregate to the sum of $485.77; that there are yet pending for ad- 
justment by the surety disputed claims in the amount of $287.07, for 
the payment of which it may be liable on the bond. 

In view of the facts and circumstances in this matter, as herein- 
above set forth, and it appearing that the surety on the defaulting 
contractor’s performance bond has paid obligations and liabilities to 
materialmen and laborers under involved contract aggregating an 
amount in excess of the balance due from the Government under the 
contract, the said $192.19 balance due under the contract may be paid 
to the surety. 

Settlement will issue accordingly. 


(A-87938) 


TELEPHONES—PRIVATE RESIDENCES—PUBLIC HEALTH SERVICE 


In view of the provisions in section 7 of the act of August 23, 1912, 37 Stat. 414, 
prohibiting the use of public funds for the installation and maintenance of 
telephones in private residences or apartments, there is no authority of law 
for the installation and maintenance of telephones at government expense in 
the quarters assigned to medical officers and nurses of the Public Health 
Service. 


Comptroller General McCarl to the Secretary of the Treasury, August 22, 
1931: 


There has been received a letter of July 30, 1931, from the Sur- 
geon General, Public Health Service, as follows: 


I wish to invite your attention to disallowances that have been made on 
vouchers submitted by the Public Health Service for telephone service in 
Government-owned and leased quarters assigned to officers and other per- 
sonnel of the Public Health Service. These telephones are used entirely for 
official business -and are necessary for proper administration of hospitals and 
quarantine stations. They are vital for the transaction of routine business 
und their lack at a critical time might involve loss of human life. 

Telephone connections are needed in the officers’ quarters for the reason 
that the switchboard is not open 24 hours a day. Calls come to a hospital 
or quarantine station which must be answered by a medical officer, and if 
he had no telephone it would be necessary to send a messenger to his quar- 
ters, which is impracticable. If the telephones in quarters are discontinued, 
it will be necessary to have additional telephone operators or additional 
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attendants for messenger duty. The cost would be greatly in excess of the 
small monthly telephone bill. 

It is also frequently necessary to communicate with or secure the immediate 
services of a nurse or attendant living in assigned quarters. Delay might 
cause hardship to a patient or impair the efficiency of the station. It would 
not be practicable to dispense with the telephones now in use. 

In view of the act of August 28, 1912, sec. 7, 37 Stat. 414, steps will 
be taken to request Congress to amend the wording of the appropriation 
act to allow telephone service to Government-owned or leased quarters and 
other buildings, for official business only. 

Until such amendment of wording is approved, it is requested that you 
waive disallowances for the fiscal years 1931 and 1932. 


Section 7 of the act of August 23, 1912, 37 Stat. 414, provides as 
follows: 


That no money appropriated by this or any other act shall be expended for 
telephone service installed in any private residence or private apartment or 
for tolls or other charges for telephone service from private residences or 
private apartments, except for long-distance telephone tolls required strictly 
for the public business, and so shown by vouchers duly sworn to and approved 
by the head of the department, division, bureau, or office in which the official 
using such telephone or incurring the expense of such tolls shall be employed. 


The language of the section quoted is plain and comprehensive and 
has been uniformly construed in a long line of decisions to prohibit 
the furnishing at public expense of personal telephone service to a 
Government officer or employee in a private residence or quarters. 
See 19 Comp. Dec. 198, 202, 350; 21 id. 248; 22 id. 602; 4 Comp. Gen. 
19; id. 891; 7 éd. 651; 10 id. 428. 

There would appear to be no question as to the desirability of 
telephones in the quarters assigned to medical officers and nurses and 
other personnel of the Public Health Service, but the question as 
to whether the expense of such telephones should be borne by the 
Government or by the officer or employee in whose residence or 
quarters the telephone is installed has been determined by the Con- 
gress in the section above quoted; and in view of the express statu- 
tory prohibition in said section against the use of appropriated funds 
for such expenses, this office has no choice but to disallow credit for 
payments made in contravention thereof. 

Upon review, the settlements disallowing credit for payments for 
telephone service in private residences and quarters of officers and 
employees of the Public Health Service must be and are sustained. 


(A-38036) 


PUBLIC BUILDINGS—MAINTENANCE AND OPERATION 


As soon as title to buildings occupied by the United States under lease has been 
acquired by the Government they become completed and occupied buildings 
under the control of the Treasury Department and the expense of their 
maintenance and operation is then payable from public building appropria- 
tions under the Treasury Department. 


wrote S oo 
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Comptroller General McCarl to the Secretary of the Treasury, August 29, 
1931: 


There has been received your letter of August 4, 1931, as follows: 


In certain instances it has happened that in purchasing sites for post-office 
buildings, this department has acquired buildings on such sites which were 
at the time of acquisition occupied by postal activities under lease by the 
Post Office Department, and the Post Office Department has desired to con- 
tinue the use of the buildings until such time as the department was ready to 
proceed with the construction of the new building. A notable example is the 
acquisition of the post office and customhouse site at St. Paul, Minnesota. 
The authorization for the site is contained in the second deficiency act dated 
March 4, 1929, as follows: 

“Saint Paul (Minnesota) post office, customhouse, and so forth: For ac- 
quisition of the commercial station in block 30 bounded by Jackson, Third, 
and Sibley Streets, and so much of the balance of said block as may be 
necessary, and commencement of construction, $900,000, under an estimated 
total cost of $2,700,000: Provided, That not more than $480,000 shall be paid 
for such commercial station.” 

The question has arisen as to whether the annual appropriations of the Office 
of the Supervising Architect are available for the maintenance and operation 
of such building by the Treasury Department after title has passed to the 
Government and the leases thereon have ceased to exist. 

In the present instance the building and the site thereof were purchased 
together with additional land, not for the purpose of a permanent occupation 
of the building, but to demolish same and to construct on the land acquired 
a larger building for postal purposes. 

In 24 Comp. Dec. 305, the Comptroller of the Treasury held that where a 
Government activity was in occupation of a building on land acquired as a 
part of a site for a new Federal building it might be repaired out of the annual 
appropriations to such extent as is necessary to maintain the building in its 
existing character, but that no repairs in the nature of improvements might be 
made. In the case which called forth the request for the decision just men- 
tioned, the Treasury Department made the necessary repairs for the building 
to make it usable for the Post Office Department, but paid none of the expenses 
for maintenance and operation. It is believed that the Comptroller’s view was 
based on the theory that a building of this character was not a “ public build- 
ing” within the meaning of the term as used in the appropriations under the 
control of the Supervising Architect’s Office. 

Under the authorization of March 5, 1928 (45 Stat. 178), authorizing the 
purchase of additional land and the building thereon at Binghamton, New York, 
the Treasury Department purchased the building under lease to the Post Office 
Department for a parcel-post station, and since the purchase thereof has paid 
the operating expenses of the building. Under date of March 4, 1931, Con- 
gress authorized the demolition of the building on the site and the construction 
of a new building under a limit of cost of $575,000. 

It will be apparent from the foregoing that doubt has arisen as to the status 
of buildings occupied by Federal activities, which are acquired by the Treasury 
Department as portions of Federal building sites—that is, whether they should 
be treated as buildings in a status analogous to buildings rented by the Fed- 
eral activity occupying the same—even though rent has ceased with the acquisi- 
tion of the property by the Government, or whether they should be treated as 
completed and occupied public buildings under the control of the Treasury 
Department, so as to permit the use of the annual appropriations in connection 
with the care and maintenance and repair thereof. If it were possible in all 
cases to order the immediate vacation of buildings as soon as title is acquired, 
the question would not be so vital, but in most cases the buildings will continue 
to be occupied for considerable periods, pending the completion of working 
drawings and specifications and until such time as provision can be made for 
their temporary or permanent housing. 

A different situation is presented in the case of a building purchased in 
connection with the acquisition of the site for the post-office building to be 
erected at Chicago, Illinois, under authorization contained in the second 
deficiency act approved July 3, 1930, which provides as follows: 
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“Chicago (Illinois) post office, and so forth: The authorization contained in 
the act approved May 29, 1928 (45 Stat., p. 920), for a building for the accommo- 
dation of the post office and other Government offices, under a total estimated 
limit of cost of $14,250,000, ig hereby amended so as to authorize and empower 
the Secretary of the Treasury, in his discretion, in lieu thereof to sell at such 
time and on such terms as he deems proper at public sale, after due advertise- 
ment, the site for said building heretofore acquired, and to convey the same to 
the purchaser by the usual quitclaim deed, and to acquire a new site within the 
block bounded by Harrison, Van Buren, and Canal Streets and the so-called Van 
Buren postal station, subject to the right of the grantors to use the subsurface 
thereof for railroad purposes, and necessary reservations for light and air; to 
construct on such new site a building for the accommodation of the post office 
and other Government offices; to acquire the site of the so-called Van Buren 
postal station with the buildings thereon, together with the fixed equipment 
therein and to remodel, enlarge, and repair said last-named building for postal 
purposes, such purchase to be subject to the use of such portions of the building 
by the grantor and on such terms as the Secretary of the Treasury may deem 
proper, all at a total estimated cost of $21,000,000.” 

In this case the building known as the Dearborn Street parcel-post station is 
to be incorporated as a part of the completed structure, and is to be occupied 
until the new structure is sufficiently completed to permit of moving the occu- 
pants therein when the building in question will be remodeled and made part of 
the new building. 

Possibly this structure, due to the fact that it is not to be entirely demolished, 
and is to be utilized in part, may be considered as a public building, and there- 
fore may be maintained from appropriations under the control of the Supervising 
Architect's Office. 

Your consideration and an expression of your opinion are therefore respect- 
fully requested as to what extent the annual appropriations of the Treasury 
Department should be utilized in this connection, or whether the Post Office De- 
partment, or other Federal activity occupying buildings acquired in the manner 
described, should continue to operate and maintain the buildings and sites so 
long as they are permitted to occupy them prior to the construction of Federal 
buildings on such sites. 


In the act of February 23, 1931, 46 Stat. 1231-1234, under the 
general headings “ Public buildings, repairs, equipment, and general 
expenses ” and “ Operating expenses, public buildings,” are grouped 
various appropriations for expenses in connection with public build- 
ings, all of which are specifically applicable to “ completed and occu- 
pied public buildings * * * under the control of the Treasury 
Department.” In the specific appropriations for “Repairs and 
preservation of public buildings” and “ Mechanical equipment for 


public buildings” are found provisions for— 


* * * repairs and preservation of buildings not reserved by vendors on 


sites under the control of the Treasury Department acquired for public buildings 
or the enlargement of public buildings, the expenditures on this account for 


the current fiscal year not to exceed 15 per centum of the annual rental of 
such buildings— 


and 


* * ®* for installation and repair of mechanical equipment * * * in 


buildings not reserved by vendors on sites under the control of the Treasury 
Department acquired for public buildings or the enlargements of public build- 
ings, the total expenditures on this account for the current fiscal year not to 
exceed 10 per centum of the annual rentals of such buildings. 


The limitation of expenditures to a percentage of the rentals with 
respect to buildings not reserved by vendors would indicate that 
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these specific provisions have reference to buildings which were not 
to be used by the United States, but might be rented to private 
parties pending their demolition. Your submission, however, re- 
lates to buildings under lease to the United States up to the time they 
are acquired by the United States and which it is desired to continue 
to occupy, either indefinitely or temporarily, until arrangements 
can be made for the erection of a new building upon the site. 

Under such circumstances the buildings must be considered as 
“completed and occupied public buildings ” under the control of the 
Treasury Department from the time the title thereto vests in the 
United States and so long as they continue to be occupied for public 
purposes. Accordingly, the expenses of their maintenance and opera- 
tion would be payable under the public buildings appropriations 
under the Treasury Department. In the decision in 24 Comp. Dec. 
805, cited in your submission, it was held that expenses of tem- 
porary repairs and preservation, but not improvements, of buildings 
upon sites purchased by the Government might be paid under public 
buildings appropriations. This was not based upon any determina- 
tion, as suggested by you, that the buildings were not public build- 
ings within the meaning of the appropriations, but upon the fact 
that the appropriations under consideration did not provide for 
improvements. See, also, A. D. 7824, August 23, 1923, with respect 
to improvements in the Graham Building; and A. D. 7809, August 
17, 1923, with respect to repairs and improvements to the annex to 
the Sandusky, Ohio, post office. 

In view of the foregoing, there would appear for consideration in 
this connection whether unexpended amounts of the appropriations 
for rent of such buildings should not revert to the Treasury, and 
it is requested that this office be advised from time to time of the 
buildings which have been acquired for the use of the Government, 
with a view to such action on this phase of the matter as may be 
required. 


(A-38080) 


TRAVELING EXPENSES—MILEAGE FOR USE OF PRIVATELY 
OWNED AUTOMOBILE 


An administrative determination in advance, in accordance with paragraph 12 
(a) of the Standardized Government Travel Regulations, that travel by an 
employee’s privately owned automobile on a mileage basis would be more 
advantageous and economical will not ordinarily be questioned by the 
accounting officers. 
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The mileage to be allowed for the use of an employee's privately owned auto- 
mobile under the act of February 14, 1931 (46 Stat. 1103), will be computed 
upon the route necessarily used by the automobile, the number of miles to 
be established by speedometer reading, and checked against some recognized 
authority, such as the publications of the American Automobile Association. 

Reimbursement for the use of a privately owned automobile within the confines 
or corporate limits of the employee’s duty station would be in contravention 
of the act of July 16, 1914 (38 Stat. 508), unless chargeable to an appro- 
priation which is specifically available for the maintenance and operation 
of passenger-carrying vehicles; when chargeable to such an appropriation 
reimbursement may be made upon an actual expense basis for gasoline and 
oil and provided that it is established by competent evidence that no part 
of the actual expenses claimed was due to the use of the automobile upon 
personal or private business or pleasure. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, 
August 29, 1931: 


There has been received your letter of August 7, 1931, as follows: 


There are presented for decision a number of questions which have arisen 
in connection with consideration given to the practicability and desirability of 
authorizing travel of employees by privately owned conveyance on a mileage 
basis pursuant to the provisions of paragraph 12 (a) of Standardized Gov- 
ernment Travel Regulations, as amended, effective July 1, 1931. 

The foregoing regulation specifies as conditions precedent to the author- 
ization of travel on a mileage basis that it be determined that the travel so 
authorized is more economical and advantageous to the United States. While 
the work incident to the settlement of claims for reimbursement for traveling 
expenses could be materially reduced by authorizing travel by privately 
owned conveyance on a mileage basis, provided that an equitable, workable 
basis can be arrived at, and while there will be numerous cases wherein 
travel on a mileage basis could be authorized to a distinct advantage to the 
administration, it is felt that the proposition of authorizing travel involving 
considerable distances on a mileage basis of 7 cents is out of the question 
for the reason that in such cases it would not be more economical than travel 
authorized on some other basis. 

In the event, however, that the administration should adopt a mileage rate 
less than 7 cents which would effect the requisite economy and at the same 
time afford advantages, and in those cases where travel at 7 cents per mile 
would be economical and advantageous, the accounting officers will be con- 
fronted with the problem of the inadequacy of the present set-up to solve the 
peculiar problems involved in making settlement on a mileage basis. Some 
of the questions which will be encountered in this connection have been 
anticipated and are presented for decision. 

(1) Is the determination to the effect that travel on a mileage basis is 
more economical and advantageous to the United States purely an adminis- 
trative one which the accounting officers need not question or require to be 
substantiated? 

(2) If the determination referred to in the preceding question be not con- 
strued to be entirely administrative, what evidence must the accounting 
officers require from the authorizing official in order to support payment of 
claims for the mileage allowance? 

The meaning of the language used in paragraph 12 (a) of the Standardized 
Government Travel Regulations does not appear to be by any means clear 
on the points involved in the foregoing questions. It is recalled, however, 
that the language contained in the draft of said paragraph at the time that 
it was before the interdepartmental committee on travel regulations was such 
as to leave no doubt that the accounting officers would be required to make 
a calculation of the expenses which there was reason to believe would have 
been incurred in performing similar travel authorized on another basis, and 
reduce the amount allowed so as not to exceed the sum which there was 
reason to believe would have been incurred in traveling by such other mode. 
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The fact that the language has been so changed tends to lend color to the 
interpretation, to the effect that the determination is purely of an admin- 
istrative character and consequently not subject to question by the account- 
ing officers, which seems to be a reasonable construction of the more or less 
ambiguous language employed. 

It will be understood, of course, that any calculation which might be re- 
quired for the purpose of determining what the cost of travel by another 
mode would have been, would in most cases be largely conjectural, for the 
reason that the circumstances of each individual case would involve potential 
items of expense so that it would be impossible for the accounting officer to 
determine with any degree of accuracy the amount of expense which would 
have been incurred had travel been authorized on some other basis. 

(3) Should the railroad mileage or the highway mileage between the re- 
spective points involved be used in computing the mileage allowance? 

(4) If other than railroad mileage be used for computing the mileage 
allowance, would the use of publications issued by the American Automobile 
Association for such purpose be authorized? 

The Standard Table of Distances compiled by the War Department is based 
on railroad mileage and is designed for the purpose of computing distances 
between forts, military reservations, and the cities in which are located mili- 
tary detachments or representatives of military organizations. As a result, 
this table is wholly inadequate to meet the needs of this administration in com- 
puting mileage to and from the smaller cities and towns as well as suburban 
points and rural communities which are so frequently included in the itineraries 
of the employees of the administration. 

(5) Are accounting officers justified in making payment of mileage allowances 
covering travel into rural communities on the basis of the unverified statement 
of the traveler as to the distance between the respective points when it is 
impossible to verify such distances by an authentic publication? 

Much of the travel performed by field examiners, follow-up nurses, and investi- 
gators extends into rural communities and: out-of-the-way places, and in such 
cases it will be impossible to make an authentic verification as to the distance 
between the points involved. In these cases travel by either privately owned 
conveyance or by the hire of a special conveyance is in the majority of instances 
necessary ; consequently, it is in this class of cases that travel can be authorized 
on a mileage basis to the greatest advantage, and it is also in these cases that 
employees experience the greatest difficulty in securing receipts and exemption 
from the payment of State taxes on gasoline. 

(6) Do the provisions of Standardized Government Travel Regulations, as 
amended, authorize reimbursement to employees for expenses incurred in con- 
nection with travel by privately owned conveyance within the limits of their 
official stations on and after July 1, 1981? 

Paragraph 12 of Standardized Government Travel Regulations, as amended 
effective July 1, 1931, reads as follows: 

“When an official or employee travels on official business away from his 
designated post of duty or official station he mer be authorized to use his own 
conveyance on an actual-expense basis * * 

Paragraph 12 (a) provides: 

“ Mileage in lieu of actual expense basis under paragraph 12, may be allowed 
a civilian official or employee traveling on his own motorcycle or automobile 
on official business away from his designated post of duty or official station 
at rates not to exceed $.03 per mile for motorcycle and $.07 per mile for auto- 
mobile * * *, 

Paragraph 3 prov ides: 

“Unless otherwise specified, the limits of an official station in a city or town 
= = corporate limits of the city or town where the official or employee is 
ocated.” 

It will be noted from the above that both paragraphs 12 and 12 (@) of the 
latest issue of Standardized Government Travel Regulations contain the re- 
striction “away from his designated post of duty or official station,” which 
was not included in the issue effective March 1, 1929. This condition naturally 
gives rise to the question as to whether there is authority for reimbursement 
of expenses incident to official travel by private automobile within the limits 
of the employee's official station subsequent to July 1, 1931. 
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There are a large number of employees of this administration, such as field 
examiners, follow-up nurses, etc., whose duties make it necessary for them 
to perform considerable travel within the limits of their official station. Such 
travel by street cars and taxicabs is often impractical and the use of per- 
sonally owned vehicles has been found to be decidedly advantageous to the 
Government. 


With respect to questions 1 and 2, it will be noted that the use of 
an employee’s automobile on a mileage basis, as permitted by the 
act of February 14, 1931, 46 Stat. 1103, is required by paragraph 
12 (a) of the Standardized Government Travel Regulations to have 
been previously authorized by the head of the department or by an 
official to whom such authority has been delegated and is dependent 
upon a determination that such use is more economical and advan- 
tageous to the United States. It follows that the official authorizing 
such use of an automobile in advance must necessarily determine 
the question of economy and advantage. The rules for such deter- 
mination are prescribed in the paragraph of the Standardized Gov- 
ernment Travel Regulations referred to, and an administrative de- 
termination in accordance with such regulations that reimbursement 
to the employee for the use of his own automobile upon a mileage 
basis, at the rate prescribed in the travel orders, will be more 
economical and advantageous to the United States will not ordina- 
rily be questioned by the accounting officers. A-6311, July 7, 1931. 

With respect to questions 3 and 4, it may be stated that as the 
mileage is for the use of privately owned automobiles it necessarily 
follows that it is to be computed upon the route necessarily used 
by the automobile. The voucher should contain a statement of the 
mileage traveled between the various points as shown by the speed- 
ometer of the automobile. This mileage should be checked against 
some recognized authority, and, for this purpose, the publications 
of the American Automobile Association may be used. 

With respect to question 5, whether or not the accounting officers 
will accept an “ unverified statement ” of the traveler as to the dis- 
tance between the respective points, when it is impossible to verify 
such distances by an authentic publication, will be dependent upon 
the facts in each particular case, it being assumed that your reference 
to unverified statements does not mean unsworn statements as to the 
speedometer readings and as to the accuracy of the speedometer. 

With respect to question 6, the Standardized Government Travel 
Regulations are applicable to travel outside of the confines or cor- 
porate limits of the employee’s official duty station and have no 
application to transportation within such limits. Reimbursement 
for the use of privately owned automobiles for transportation within 
the limits of the employee’s official duty station would be in contra- 
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vention of the act of July 16, 1914, 38 Stat. 508, unless chargeable 
to an appropriation which is specifically available for the main- 
tenance and operation of passenger-carrying vehicles. See 10 Comp. 
Gen. 409, and 11 Comp. Gen. 67. Where the appropriation to be 
charged is expressly available for maintenance and operation of 
passenger-carrying vehicles, as is the appropriation for “Adminis- 
tration, medical, hospital and domiciliary services, Veterans’ Ad- 
ministration,” 46 Stat. 1373, reimbursement may be made to em- 
ployees for the use of their privately owned automobiles for trans- 
portation at their official headquarters upon an actual expense basis, 
only, that is, for gasoline and oil actually consumed, and provided 
it is established by competent evidence that no part of the actual 
expenses claimed was due to the use of the automobile upon per- 
sonal or private business or pleasure. 2 Comp. Gen. 329. 


(A-88363) 
TRANSPORTATION—DEMURRAGE CHARGES 


Where a tariff provides that for detention of a private car on private tracks, 
the ownership of the car and the tracks being the same, demurrage charges 
are not applicable and that the lease of a car is equivalent to ownership, 
but that the car must be stenciled or boarded to show the name of the 
lessee, demurrage charges will not be allowed for the detention of a private 
car by the Government on Government owned tracks, notwithstanding the 
car may not have been stenciled or boarded to show the Government as 
lessee, when the record shows that for the period of detention, the car 
owner was paid by the Government rental at a stipulated charge and it is 
admitted that no financial loss was occasioned the carrier on account of 
such detention. 


Decision by Assistant Comptroller General Elliott, August 31, 1931: 

The Michigan Central Railroad has requested review of settlement 
T-5370314, November 24, 1930, of bill SL-33886, wherein $43 was 
disallowed for detention of car ARL-15630 at Camp Grayling, Mich., 
during July, 1928. 

It appears that the supply officer, Two hundred and second Coast 
Artillery, Illinois National Guard, purchased meat from Armour & 
Co., and that owing to lack of storage facilities at the camp, Armour 
Refrigerator Lines car 15630 was used by the supply officer for the 
storage of meat for a period of 15 days for which the Armour Re- 
frigerator Lines have been paid a rental of $2 per day, total $30. 
The claim of the Michigan Central Railroad is for demurrage charges 
by reason of the detention of the car at the camp on a private siding 
owned by the Government. The tariff provision relied upon to sup- 
port the claim appears to be Jones’, Agent, I. C, C, 1855, rule 4(a). 
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Jones’, Agent, I. C. C. 2003, Freight Tariff No. 4-H (reissue of 
I. C. C. 1855) was in effect and applicable on the date of shipment. 
Rule 1, section A, provided that cars of private ownership held by 
consignees for unloading or any other purpose were subject to 
demurrage rules; provided, however, (section B, 4 (a) ) that private 
cars on private tracks, when the ownership of the car and the track 
were the same, were not subject to the rules. It was provided in note 
1 that, for the purpose of this exemption from demurrage, a private 
car was a car of other than railroad ownership; a lease of a car was 
equivalent to ownership; private cars must have the full name of the 
owner or lessee painted or stenciled thereon, or must be boarded with 
wooden, metal, or cardboards showing the full name of the owner 
or lessee, and if cardboarded, the cardboard must also show initials 
and number of car and date of shipment. If the name of the lessee 
were painted, stenciled, or boarded on car, then the car was exempt 
from demurrage for the lessee only; if the name of the lessee were 
not painted, stenciled, or boarded on the car, then the car was exempt 
from demurrage for the owner only. 

The car here concerned was a private car belonging to the Armour 
Car Lines; the tracks upon which it stood during the period for 
which demurrage was claimed were private siding belonging to the 
United States; and, for the period for which it was so held and used, 
rental has been paid by the Government to the Armour Car Lines, 
as owner. Concerning the question whether the car was so placarded 
as to indicate the existence of the lease, the Armour Car Lines, by 
letter dated February 9, 1931, stated: 


Our files, at this late date, do not disclose whether there were lessee boards 
placed on ARL 15630 or not, but we would assume that the receiver took any 
action considered necessary and we carried out our part of the understanding 
when we allowed car to be held for storage purposes as long as required at 
stipulated charge. 


The statements of the supply officer and of the carrier’s agent, 
made in 1931, or nearly three years after the transaction, are to the 
effect that they have no recollection of such placards being placed 
upon the car. It does not appear therefore to be conclusively estab- 
lished that the car may not in fact have been placarded so as to com- 
ply with the provisions of the tariff, but even if it be conceded for 
the sake of argument that lessee boards were not used, the fact 
remains that the claim presented is lacking in merit. It would seem 
to be fairly obvious that the purpose of demurrage charges is to 
compensate the carrier for loss or inconvenience sustained by reason 
of the detention of a car for a period longer than that allowed for 
unloading. Admittedly, the detention of the car in question caused 
no financial loss or any inconvenience to the carrier, for the reason 
that the car was one of private ownership and there is no provision, 
by tariff or otherwise, under which the carrier could be required to 
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pay a private car Owner any sum because of such detention. The 
claim is founded, therefore, on no more substantial basis than that 
there may not have been a technical compliance with tariff provisions 
concerning the manner of showing that the car was leased from its 
owner by the owner of the tracks upon which it stood, when the fact 
of the existence of a lease is evidenced by the payment of rental for 
the period of detention, which the car owner admits having received 
“at stipulated charge.” 
Accordingly, the settlement is sustained. 


(A-87711) 
PROHIBITION ENFORCEMENT—SEIZED AUTOMOBILES—LIENS 


Where an automobile is seized by prohibition officers in connection with the 
illegal transportation of intoxicating liquor pursuant to section 26 of the 
national prohibition act of October 28, 1919, 41 Stat. 315, and after due 
advertising, no claimant having appeared, said automobile is sold under 
the administrative sale provisions of the act and the net proceeds of sale 
covered into the Treasury as “ miscellaneous receipts,” there is no authority 
to pay the amount of a subsequently alleged lien on said automobile which 
has not been judicially determined to be a proper charge against the 
proceeds of sale, as contemplated by said section. 

There is no basis, in such cases, for reporting the matter to the Congress as 
an equitable claim pursuant to the act of April 10, 1928, 45 Stat. 413, 
particularly in the absence of a showing that the administrative action 
was irregular or otherwise than required by the statute. 


Decision by Comptroller General McCarl, September 3, 1931: 

There is before this office for settlement the claim of Commercial 
Credit Co. for $209 on account of its alleged lien under a chattel 
mortgage given by one Patrick Hogan May 21, 1928, at Cleveland, 
Ohio, on Buick coupe, motor No. 1643525, serial No. 1637440, which 
was seized by prohibition officers January 2, 1929, and later sold 
under the provisions of section 26 of the national prohibition act of 
October 28, 1919, 41 Stat. 315. 

From a report relative to the matter by the Director of Prohibi- 
tion address to this office under date of May 21, 1931, it appears that 
the car was seized in Pittsburgh, Pa., in connection with the illegal 
transportation of liquor and that the driver ran and was never appre- 
hended. The report further states: 

* * * The car bore an Ohio license, and, upon inquiry, it was learned 
that the car was licensed under the name of the owner as Patrick Hogan, 
Chester Hotel, Cleveland, Ohio. A registered letter, under date of January 11, 
1929, to the alleged owner at the above address, requesting him to call at the 
prohibition office in Pittsburgh in regard to the car, was returned unclaimed. 

It further appears that on February 9 and 16, 1929, notice of the 
seizure and contemplated sale of the seized automobile was adver- 
tised in the Pittsburgh Post Gazette, and by handbills posted in 
public places, and that on February 28, 1929, no claimant having 
appeared, the automobile was sold under the administrative sale pro- 
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visions of the said act of October 28, 1919, and the net proceeds of 
sale (after deducting expenses) amounting to $256.36, were deposited 
March 19, 1929, to the credit of the Treasurer of the United States 
and covered into the Treasury as “ Miscellaneous receipts,” as ex- 
pressly directed by the statute. 

The claimant urges that it did not learn of the seizure and sale of 
the automobile until November 15, 1929, and states that— 


In view of the fact that we hold a recorded incumbrance against this auto- 
mobile and the further fact that we were not notified of these happenings in 
accordance with and what is required by the aforesaid act, we believe the 
United States Government should pay over to us our balance outstanding on 
this account, namely $209, or at least forward to us the proceeds from the 
sale of this automobile. 


The claimant suggests further that if there is no appropriation 
available to pay the claim, that it be reported to the Congress as an 
equitable claim pursuant to the act of April 10, 1928, 45 Stat. 413. 

Section 26 of the national prohibition act, 41 Stat. 315, under the 
provisions of which the seizure and sale of the automobile were made, 
is as follows: 


When the commissioner, his assistants, inspectors, or any officer of the law 
shall discover any person in the act of transporting in violation of the law, 
intoxicating liquors in any wagon, buggy, automobile, water or aircraft, or other 
vehicle, it shall be his duty to seize any and all intoxicating liquors found 
therein being transported contrary to law. Whenever intoxicating liquors 
transported or possessed illegally shall be seized by an officer he shall take 
possession of the vehicle and team or automobile, boat, air or water craft, or 
any other conveyance, and shall arrest any person in charge thereof. Such 
officer shall at once proceed against the person arrested under the provisions of 
this title in any court having competent jurisdiction; but the said vehicle or 
conveyance shall be returned to the owner upon execution by him of a good and 
valid bond, with sufficient sureties, in a sum double the value of the property, 
which said bond shall be approved by said officer and shall be conditioned to 
return said property to the custody of said officer on the day of trial to abide 
the judgment of the court. The court, upon conviction of the person so ar- 
rested, shall order the liquor destroyed, and unless good cause to the contrary 
is shown by the owner, shall order a sale by public auction of the property 
seized, and the officer making the sale, after deducting the expenses of keeping 
the property, the fee for the seizure, and the cost of the sale, shall pay all liens, 
according to their priorities which are established, by intervention or otherwise 
at said hearing or in other proceeding brought for said purpose, as being bona 
fide and as having been created without the lienor having any notice that the 
carrying vehicle was being used or was to be used for illegal transportation of 
liquor, and shall pay the balance of the proceeds into the Treasury of the 
United States as miscellaneous receipts. All liens against property sold under 
the provisions of this section shall be transferred from the property to the 
proceeds of the sale of the property. If, however, no one shall be found claiming 
the team, vehicle, water or air craft, or automobile, the taking of the same, 
with a description thereof, shall be advertised in some newspaper published in 
the city or county where taken, or if there be no newspaper published in such 
city or county, in a newspaper having circulation in the county, once a week 
for two weeks and by handbills posted in three public places near the place of 
seizure, and if no claimant shall appear within ten days after the last publica- 
tion of the advertisement, the property shall be sold and the proceeds, after 
deducting the expenses and costs, shall be paid into the Treasury of the United 
States as miscellaneous receipts. 


While the statute expressly provides that all liens against property 


sold under the provisions of this section shall be transferred from 
the property to the proceeds of the sale of the property, it directs the 
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payment from such proceeds only of liens “ which are established, 
by intervention or otherwise at said hearing or in other proceedings 
brought for said purpose, as being bona fide and as having been 
created without the lienor having any notice that the carrying vehicle 
was being used or was to be used for illegal transportation of liquor.” 
The statute is plain that only liens which are judicially determined 
by proper court proceedings to come within the specified conditions 
shall be paid from the proceeds of the sale of the seized property, 
see United States v. Masters, 264 Fed. Rep. 250, and in the absence 
of a showing that the alleged lien here in question has been judicially 
established as a proper charge against the proceeds of the sale, there 
is no authority of law for the payment of the claim. Compare 7 
Comp. Gen. 706; A-21326, February 10, 1928. 

With reference to the request that the matter be reported to the 
Congress as an equitable claim pursuant to the act of April 10, 1928, 
it does not appear that the administrative action taken in connection 
with the seizure, advertisement, and sale of the property was other- 
wise than required by the statute or that such action disregarded any 
rights of the claimant. The claimant’s failure to take notice of the 
advertised seizure and contemplated sale and to pursue the remedy 
for the protection of its lien expressly authorized by the statute, or 
thereafter to secure a judicial determination of the validity of the 
lien as contemplated by the statute to constitute it a proper charge 
against the proceeds of the sale, may have caused it some loss, but in 
this the Government was not at fault and such circumstances may 
not be considered as creating equities in favor of the claimant making 
the claim one to be reported pursuant to the act of April 10, 1928, 
as deserving the consideration of the Congress. In this connection 
see Hord v. United States, 67 Ct. Cls. 582, 589, where the court said: 


But however this may be, both the national prohibition act and the tariff act, 
in the matter of sales and forfeitures of property seized, provide the detailed 
procedure and a specified forum for determining questions arising out of the 
sale and for the protection of those claiming on interest. * * * Under 
either of the acts he had a remedy and forum, and it was there that he should 
have sought the needed relief. 

And see, also, General Motors Acceptance Corporation vy. United 
States, 23 Fed. Rep. (2d) 799. 

Accordingly, the claim must be and is disallowed and the request 
that the claim be reported to the Congress pursuant to the act of 


April 10, 1928, denied. 


(A-37773) 
PERSONAL SERVICES—CATALOGUERS 


While cataloguing is generally a personal service for performance by regular 
employees of the Government and not to be contracted for on a lump-sum 
basis, a particular job involving both the furnishing of photographs and 
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material and the services of a particular expert cataloguer, no person in 
the Government service appearing to be qualified to perform the work sat- 
isfactorily, may be contracted for on a lump-sum basis. 


Comptroller General McCarl to the Secretary of the Smithsonian Institution, 
September 3, 1931: 


Consideration has been given to your letter of July 23, 1931, as 
follows: 


The Gellatly Art Collection, which is a unit of the National Gallery of Art, 
embraces a large amount of ancient glass, beads, bead necklaces, mixed beads, 
etc. It is absolutely necessary that these objects be correctly catalogued by an 
expert. Dr. Gustavus A. Eisen, of New York City, is an acknowledged author- 
ity on the subject, and the National Gallery of Art wishes to contract with 
Dr. Eisen to make a complete scientific catalogue of the above collection; the 
catalogue to be essentially ag follows: 

A complete typewritten catalogue of the antique glass (approximately 200 
pieces) contained in the Gellatly collection. This catalogue is to be prepared 
in a scientific and exact manner, following the general treatment indicated in 
Dr. Eisen’s monograph, “Glass, its origin, history, chronology, technic, and 
classification to the 16th century,” and to contain a photograph accompanying 
the description of each object ; the smaller objects to be photographed in natural 
size and the larger objects within the limits of an 8 x 10 plate. Each descrip- 
tion shall also contain an outline drawing in lead pencil or ink, in natural size 
where possible, on the page containing the description of the object. The 
catalogue shall be arranged in chronological sequence and also according to 
type; if the material suffices the chronology to be arranged in periods with 
introductory notes for each type and period, including technic, in the same 
manner as shown in the above-mentioned monograph, each photograph being 
furnished with a caption and reference to the description. 

Dr. Eisen has catalogued the important collection of Egyptian and Near 
Eastern glass of the Freer Gallery of Art and Mr. John E. Lodge, curator of 
this gallery, heartily indorses his work and makes the statement that in his 
opinion Dr. Hisen is the best living authority on the subject. Dr. BHisen is 
eighty-five years old but is still active and vigorous and the institution feels 
that it can not afford to lose the benefit of his great expert knowledge of this 
subject in the preparation of an adequate, illustrated, and descriptive record 
of the objects forming one of the most important sections of the Gellatly Art 
Collection. 

Your authority is respectfully requested for the institution to enter into the 
above contract with Dr. Eisen. It is anticipated that the cost will be approxi- 
mately $2,500. 


Your supplemental letter of August 10, 1931, advised as follows: 


In response to your letter of August 4, File A-37773, I beg leave to say that 
the appropriation from which Dr. Gustavus A. Hisen would be paid for making 
the proposed catalogue of the ancient glass, etc., in the Gellatly Art Collection, is 
“Gellatly Art Collection, Smithsonian Institution, 1932.” The service will be 
performed in New York City, and the time for the delivery of the catalogue 
approximately six months from the date of order. Payment would be for the 
whole amount of the contract on the delivery of the completed catalogue. 


The appropriation involved, as made in the act of February 23, 
1981, 46 Stat. 1370, under the heading “ National Gallery of Art,” is 
as follows: 


For administration, maintenance, and exhibition in New York City of the 
Gellatly Art Collection, including rental, services, travel, and all other necessary 
incidental expenses, $20,000. 

As the services desired are not to be performed at the seat of gov- 
ernment, the act of August 5, 1882, 22 Stat. 255, is not applicable 
thereto. 
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Cataloguing is generally a personal service for performance by 
regular employees of the Government and not to be contracted for on 
a lump sum basis. See 3 Comp. Gen. 307; 4 id. 781; 6 id. 140, 146, 
324, 820. However, as this particular job involves the furnishing 
of photographs, etc., in addition to personal services, and requires the 
services of a particular expert cataloguer, no person now in the Gov- 
ernment service appearing to be qualified to perform the work satis- 
factorily, there would appear to be no legal objection to the making 
of a contract with Dr. Gustavus A. Eisen, without competition, for 
producing the catalogue, under the circumstances and conditions set 
forth in your two letters, supra. 

See decisions of March 15, 1928, A-22038, and March 9, 1929, 
A-26256. 


(A-38317) 


POSTAL MONEY ORDERS—STAMPED INDORSEMENTS 


The acceptance of a stamped indorsement on postal money orders instead of 

'  {ndorsement by signatures in cases in which the money orders are made 
payable to business houses, societies, etc., is authorized and there is no 
objection from an auditing standpoint. whether -the indorsement appears 
on the face of the money order in the space provided therefor, or in cases 
where the rubber stamp is too large for placing in such space, on the back 
of the money order. 


Comptroller General McCarl to the Postmaster General, September 3, 1931: 


There has been received a letter dated August 25, 1931, from the 
Third Assistant Postmaster General, as follows: 


Mechanical indorsement of checks and other business paper has prompted 
requests that various firms be permitted to indorse money orders in the same 
manner. In some instances the stamp is small enough for it to appear on the 
face of the order under the words “ Received payment,” but in most cases the 
impression is so large it necessarily has to be placed on the back. 

A letter was recently received from the postmaster at Saint Louis, Mo., a 
copy of which is inclosed, which indicates that the stamp indorsement as repre- 
sented by the check indorsing machine will soon become very common. If from 
the auditing viewpoint there is no objection to the indorsement in the form of a 
stamp signature appearing on the back of a money order instead of the face, 
this office contemplates instructing the postmaster at Saint Louis to accept such 
stamp indorsements from firms when paid through banks in accordance with the 
provisions of paragraph 22 of section 1108, Postal Laws and Regulations. The 
impression of the stamp furnished by the postmaster at Saint Louis is also 
attached for your information. A statement of the attitude of your office at an 
early date will be appreciated. 


Section 1108, paragraph 22, of the Postal Laws and Regulations 
provides: 


The use of a stamp for signature in place of written signature of payee 
or agent of payee in receipts on money orders drawn in favor of a business 
house, society, corporation, or individual receiving remittances largely in that 
form is hereby authorized, provided orders so receipted are presented for 
payment only through a National or State bank located in the city or town 
on which they are drawn, and when such banks expressly guarantee the signa- 
ture by rubber stamp or other indorsement on the back of the orders, 
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In view of these specific provisions of the regulations authorizing 
the acceptance of a stamped indorsement on postal money orders 
instead of indorsement by signatures in cases in which the money 
orders are made payable to business houses, societies, etc., there 
appears no objection from an auditing standpoint whether the 
indorsement appears on the face of the money order in the space 
provided therefor or in cases where the rubber stamp is too large 
for placing in such space, for a stamping of the indorsement on 
the back of the money order. Accordingly, you are advised that this 
office will interpose no objection to your authorizing the postmaster 
at St. Louis, Mo., to accept the stamped indorsement as proposed 
by the Laclede Gas Light Co. on the reverse of money orders 
payable to that company. 


(A-38326) 


DEPARTMENTS AND ESTABLISHMENTS—SERVICES BETWEEN— 
USE OF PASSENGER-CARRYING VEHICLES 


There is no authority for the Federal Power Commission, in the absence of a 
provision in its appropriation, for the maintenance and operation of pas-. 
senger-carrying vehicles, to reimburse the Reclamation Service on a mileage 
basis for expenses incurred in the use by an employee of that service of a 
motor vehicle belonging to the Reclamation Service while investigating a 
project which is licensed by the Federal Power Commission and assigned to 
the Bureau of Reclamation for supervision. 


Comptroller General McCarl to the Chairman of the Federal Power Commis- 
sion, September 3, 1931: 


There has been received your letter of August 20, 1931, as follows: 


Under date of August 13 there was forwarded to the General Accounting 
Office for preaudit a voucher from the Bureau of Reclamation, Department of 
the Interior, covering nonpersonal expenses incurred by Mr. H. D. Comstock, 
superintendent, Riverton project, in connection with supervision of the Boysen 
power plant, Wyoming, project No. 149, licensed by this commission and as- 
signed to the Bureau of Reclamation for supervision. The voucher was re- 
turned without certification requesting reference to the vouchers on which 
original payments were made. 

The charge in this voucher is for 168 miles at 10 cents per mile covering mile- 
age from Riverton to Boysen and return for the use of a motor vehicle owned 
by the Bureau of Reclamation. Consequently, there would be no voucher cover- 
ing original payments. However, there is doubt in my mind as to whether 
this commission can reimburse the Bureau of Reclamation for use of passenger- 
carrying vehicles. The act of June 23, 1930, reorganizing the Federal Power 
Commission provides, in part, as follows: 

“The President may also, at the request of the commission, detail, assign, or 
transfer to the commission engineers in or under the Departments of the In- 
terior or Agriculture for field work outside the seat of government under the 
direction of the commission. 

“The commission may make such expenditures (including expenditures for 
rent and personal services, at the seat of government and elsewhere, for law 
books, periodicals, and books of reference, and for printing and binding) as are 
necessary to execute its functions.” 

Such authority for the supervision or investigation of projects licensed under 
this commission has been requested and received from the President. It has 
been the practice of the reorganized commission to pay by transfer voucher or 
direct transfer of funds the nonpersonal expenses arising from such supervision 
or investigation to the Departments of War, Agriculture, and Interior, with the 
exception of expenses arising from the operation of passenger-carrying vehicles. 
I find that similar charges as billed by the Bureau of Reclamation were paid 
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under the old régime, authority for such payment apparently being predicated 
on your decision to the Secretary of the Interior of August 3, 1923, in which 
you held in substance— 

“The reclamation fund being a reimbursable fund, when any equipment pur- 
chased therefrom is used for objects other than those for which the fund was 
created, that fund should be reimbursed to the extent of the estimated deprecia- 
tion of the equipment by such use, such reimbursement to be charged to the 
appropriation available for the object upon which the equipment was used.” 

Our appropriation act for the current fiscal year and for previous fiscal years 
carried no provision for the purchase, maintenance, repair, or operation of 
motor-propelled passenger-carrying vehicles, and in view of section 78, title 5, 
of the United States Code, I have to ask your opinion as to whether this 
commission is authorized to pay nonpersonal expenses of cooperating agencies 
arising from the use, maintenance, repair, or operation of motor-propelled pas- 
senger-carrying vehicles. 

It seems only just and fair that this commission should reimburse cooperat- 
ing agencies for all nonpersonal expenses incurred in the supervision or 
investigation of projects which are licensed by this commission, and if your 
decision should be that such expenditures are not authorized under the present 
appropriation act, it is my intention to recommend for inclusion in the next 
appropriation act suitable language to cover such expenditures. Your prompt 
decision in this matter will be appreciated. 

I am inclosing the voucher and preaudit difference statement in question and 
request that they be returned to this office. 


The decision, 3 Comp. Gen. 74, the synopsis of which is quoted 
in your letter, to the effect that the reclamation fund should be reim- 
bursed for the cost of operation of any equipment purchased from 
funds thereunder, specifically states that reimbursement is to be 
charged to the appropriation available for the object upon which the 
equipment was used. The decision presupposes the availability of 
an appropriation for the reimbursement. 

In the matter as presented by your letter and by the voucher for 
the proposed reimbursement in this case to the reclamation fund, 
there appears to be no appropriation available for the purpose. The 
act of July 16, 1914, 38 Stat. 508, section 5, provides that there shall 
not be expended out of any appropriations made by Congress any 
sum for purchase, maintenance, repair, or operation of motor vehicles 
for any branch of the public service of the United States unless the 
same is specifically authorized by law. Since no provision has been 
made in the appropriation for your commission for purchase, main- 
tenance, and/or operation of motor-propelled passenger-carrying 
vehicles, there is no authority for the payment of the voucher in 
question. Under the circumstances, the voucher will be retained in 
this office. 


(A-38286) 


CONTRACTS—OPEN-MARKET PURCHASES 


When scientific supplies answering certain requirements and specifications are 
listed on the General Schedule of Supplies, and supplies possessing the 
same general requirements and specifications are purchased in the open 
market under the terms of paragraph 5 of the regulations of the Secre- 
tary of the Treasury relative to contracting for and procurement of miscel- 
laneous supplies (Treasury Department Circular No. 3, March 29, 1930), a 
certificate of the head of the department setting forth the necessity for 
the particular purchase in lieu of the schedule article should accompany 
the voucher for preaudit. 
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Comptroller General McCarl to the Secretary of Agriculture, September 4, 

1931: 

My attention has been called to the action taken in the preaudit 
difference sheets dated August 13 and 18, 1931, in connection with 
voucher No. 605, Bureau of Animal Industry, covering the purchase 
of one package of filter paper, Whatman No. 14, 320 mm., at $3.06. 

It appears that the voucher was returned without certification for 
an explanation why filter paper listed under class No. 57, General 
Schedule of Supplies, 1932, would not have met the needs of the 
service, and in reply thereto the department stated that “ Inasmuch 
as this paper is to be used in scientific work, no other paper on con- 
tract is suitable.” The voucher was again returned without certifica- 
tion, requesting a clearance from the general supply committee cov- 
ering the open-market purchase, and in returning the voucher the 
department invited attention to paragraph No. 5 of the Regulations 
of the Secretary of the Treasury relative to contracting for and 
procurement of miscellaneous supplies, which reads as follows: 


It is not the intention of the Secretary of the Treasury, in including in the 
general schedule of supplies and contracting for articles used in scientific, 
laboratory, or research work, to inhibit the purchase of articles of a different 
grade or manufacture when the articles included in the general schedule of 
supplies are not suitable for the required purpose. * * * When purchases 
are made of such articles outside the contracts listed in the general schedule 
of supplies a certificate explaining the necessity for the particular articles pur- 
chased shall make unnecessary any further authorization by the Secretary of 
the Treasury for the purchase of such articles outside the regular contracts. 


This paragraph provides for “a certificate explaining the neces- 
sity for the particular articles,” but there has been submitted no 
explanation why none of the grades of filter paper listed in the gen- 
eral schedule of supplies is suitable for the need in this instance. 
Neither has an explanation been furnished as to the particular use 
to which the paper is to be put, it merely being stated that the paper 
“is to be used in scientific work.” In view of the fact that the filter 
paper listed in the general schedule of supplies answers the same 
general requirements and specifications as the paper purchased and 
is intended and suitable for use in scientific work, the mere statement 
that the paper purchased is to be used in scientific work is no 
explanation that none of the grades of filter paper on the schedule— 
some of which appear to be even higher in price than the one pur- 
chased—would be suitable. 


(A-38340) 
DECEDENTS, ESTATES OF—ESCHEAT—CIVIL SERVICE RETIRE- 
MENT FUND 


Where there are to the credit of the estate of a deceased employee of the Gov- 
ernment other assets which require administration, the amount to the 
eredit of the decedent in the civil retirement fund may be paid to the 
duly qualified representative of the estate, although there are no heirs 
shown to have survived the decedent and there might result an escheat 
of a portion of the estate to the State in which the employee was domiciled. 
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Comptroller General McCarl to the Administrator of Veterans’ Affairs, Sep- 

tember 4, 1931: 

Receipt is acknowledged of your letter of August 27, 1931, for- 
warding the record of the claim, R-0020127, of Eldred McKinnon, 
as administrator of the estate of Percival H. Everett, deceased, 
former employee of the Bureau of Public Roads, Department of 
Agriculture, for the amount to the credit of the decedent in the 
civil service retirement fund. You request to be informed whether 
payment may be made to such administrator in view of the fact 
that it has not been established that decedent left surviving him 
any heir or heirs; that the total assets of the estate, including the 
amount due him from the United States, aggregate $4,541.67; and 
that the proved claims against the estate amount to $2,270.25, leav- 
ing an amount of $2,271.42 which would escheat to the State of 
Texas, 

The rule followed by the accounting officers of the United States 
has been uniform that where the claim against the United States 
is the sole asset there must be a showing of heirs, creditors, etc., 
before payment of the ciaim may be allowed, and that such pay- 
ment will not be allowed where the sole result would be an escheat 
to the State. In the present case,. however, there are, in addition 
to the amount due from the United States, other assets of the 
decedent which require administration. In a similar case it was 


held in decision of June 6, 1930, A-30716, that— 


* * * where a decedent’s estate shows other assets than the claim against 
the United States, payment of what is due from the United States may be 
made to an executor or administrator duly appointed and qualified. * * * 


On the facts presented in your submission, payment to the admin- 
istrator of the estate of Percival H. Everett, deceased, of the amount 
to his credit in the retirement fund is authorized. 


(A-38259) 


COMPENSATION—THIRTY-FIRST DAY OF MONTH—PART-TIME 
EMPLOYEES 


Part-time employees whose compensation is fixed on an annual basis are not 
entitled to be paid for services rendered on the thirty-first day of a month. 


Assistant Comptroller General Elliott to the Secretary of Labor, September 

10, 1931: 

I have your letter of August 21, 1931, requesting decision as to 
payment to part-time employees for services rendered on the last 
day of a 31-day month. 

You state that the Children’s Bureau of your department has on 
its rolls several employees who are serving under appointments at 
per annum rates on part-time work, the nature of the work being 
such that continuous full-time service is not required. 
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Section 6 of the act of June 30, 1906, 34 Stat. 763, establishes the 
rules for the division of time and computation of pay of employees 
of the United States whose compensation is on an annual or monthly 
basis. The act provides that in making payments for the fractional 
part of a month, the daily rate shall be one-thirtieth of one of the 
12 equal installments into which the annual compensation is to be 
divided and that for the purpose of computing compensation and 
for computing time for services rendered during a fractional part of 
a month each and every month shall be held to consist of 30 days 
without regard to the actual number of days in any calendar month, 
thus excluding the 3lst day of any calendar month and treating 
February as if it actually had 30 days. There is no basis for apply- 
ing a different rule in cases where the employee does not work full 
time. 

Under the act cited, it has been held that an employee entering 
the service on the 31st day of a month is not entitled to pay for 
services rendered on that date. 

You are advised that the employees referred to in your letter are 
not entitled to be paid for services rendered on the 31st day of any 
month. 


(A-38077) 
TRAVELING EXPENSES—PERSONAL CONVENIENCE 


An employee absent from his headquarters on official business who interrupts 
his travel status to proceed to another point due to the death of a rela- 
tive and who is recalled to headquarters from that point, is entitled to re- 
imbursement of so much of his actual expenses, including per diems, as 
would have been necessary had he returned to headquarters from his place 
of temporary duty. 


Assistant Comptroller General Elliott to Guy L. Seaman, disbursing clerk, 

Interstate Commerce Commission, September 16, 1931: 

Receipt is acknowledged of your letter of August 3, 1931, requesting 
review of the action of this office in refusing upon preaudit to certify 
for payment a voucher in favor of R. Brooke Sturm, reclaiming 
$9.90 deducted from his expense voucher for the month of June, 1931, 
and which amount represents the railroad fare which would have 
been necessary for a trip from Philadelphia to Washington, D. C., 
June 9, 1931, with the fractional per diem covering the period of 
travel. 

It appears from the record that this employee’s headquarters were 
Washington, D. C., that he was in a temporary duty status in Phila- 
delphia on June 6, 1931; that at 11.55 a. m. on that date he left for 
Parkersburg, W. Va., by his own automobile, on account of the death 
of his mother; that he was ordered to Washington, D. C., his head- 
quarters, to appear at a hearing June 9, 1931. Accordingly he 
traveled between Parkersburg and Washington by train, his wife 
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returning to Philadelphia by automobile; he arrived in Washington 
7.20 a. m., June 9, and left for Philadelphia 1 p. m., June 10; he 
paid railroad and Pullman fare between Parkersburg and Washing- 
ton amounting to $16.61 and now claims reimbursement of such 
amount as would have been expended had he traveled from Phila- 
delphia to Washington. 

Had Mr, Sturm been on duty in Washington and gone from there 
to Parkersburg on personal business, he would not have been entitled 
to the expense of returning to Washington; however, he was not in 
Washington but in Philadelphia in a temporary duty or travel status 
and is therefore entitled to so much of his actual expenses in return- 
ing to Washington from Parkersburg as would have been necessary 
including fractional per diem had he performed the travel from his 
temporary duty station in Philadelphia, the question as to what it 
would or would not have cost him to return from Parkersburg, where 
he was on leave, to Philadelphia, the place from which he went on 
leave, not being for consideration. 10 Comp. Gen. 57; A-29288, 
December 12, 1929. 

The voucher will be certified for payment in accordance with the 
foregoing and returned through the usual channels. 


(A-38175) 
MILEAGE—ARMY OFFICER 


An officer of the Army directed to travel prior to the movement of an organiza- 
tion to certain points for the purpose of selecting camp sites and to make 
necessary preliminary arrangements for the accommodation of the organi- 
zation on a practicable route for travel overland is entitled to mileage. 


Assistant Comptroller General Elliott to Maj. G. Z. Eckels, United States 

Army, September 17, 1931: 

There has been received your request for review of disallowance 
of credit in your disbursing accounts in the amount of $153.68, rep- 
resenting payment on voucher No. 275, October, 1930, to Lieut. Col. 
James B. Taylor, C. A., United States Army, for mileage incident 
to travel from Aberdeen Proving Ground, Md., to various places and 
return from October 14, 1930, to October 23, 1930, under the follow- 
ing orders: 

Special Orders, No. 114, headquarters, Sixty-ninth Coast Artillery 
(AA), dated October 10, 1930. 

1. Pursuant to authority contained in paragraph 2, 7th Ind. (AG 370.5 
(7-22-30) (Mise.) C), War Department, September 29, 1930, Lieutenant Colonel 
James B. Taylor, 69th C. A., will proceed on or about October 14, 1930, from 
Aberdeen Proving Ground, Md., to the following places in the order named for 
temporary duty in connection with making a route reconnaissance prior to the 
movement of the 69th Coast Artillery to Fort McClellan, Anniston, Alabama, 


and upon completion of this duty will return to Aberdeen Proving Ground, 
Maryland: 


Washington, D. C.—Richmond, Va.—Raleigh, N. C.—Columbia, S. C.—Green- 
wood, S. C.—Fort McPherson, Atlanta, Ga.—Fort McClellan, Anniston, Ala.— 
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Atlanta, Ga.—Spartanburg, S. C.—Charlotte, N. C.—Raleigh, N. C.—Wash- 
ington, D. C. 

Travel by privately owned automobile is authorized. 

The travel directed is necessary in the military service and the mileage 
involved is chargeable to procurement authority FD 26 P 5040 A 2-1. 


Special Orders, No. 120, same headquarters, dated October 27, 
1930: 


1. Paragraph 1, 8. O., No, 114, these headquarters, October 10, 1930, directing 
Lt. Colonel James B. Taylor, 69th C. A., to make a route reconnaissance prior 
to movement of the 69th C. A. to Fort McClellan, Alabama, is amended so as to 
direct him to proceed from Aberdeen Proving Ground, Md., to the following 
places in the order named: 

Washington, D. C.—Richmond, Va.—Raleigh, N. C.—Columbia, 8. C.—An- 
derson, 8S. C.—Athens, Ga.—Fort McPherson, Atlanta, Ga.—Fort McClellan, 
Anniston. Ala.—Atlanta, Ga.—Macon, Ga.—Augusta, Ga.—Richmond, Va.— 
Aberdeen Proving Ground, Md. 

The travel, having been performed as directed herein, is confirmed as neces- 
sary in the military service, the change in route having become necessary for the 
proper performance of the route reconnaissance, after the departure of Lt. 
Colonel Taylor from this station and subsequent to his conferences with the 
State highway officials of South Carolina and Georgia. The exigencies of the 
service prevented the designation of the proper route in the order issued in 
advance. 


Travel was performed as directed and the mileage paid was for 
the aggregate distance of 1,921 miles at 8 cents per mile. Credit was 
disallowed in the audit of this item for the reason that the travel 
was in connection with making a route reconnaissance and merely 
incident to the performance of a paramount specific military duty, 
for which payment of mileage was not authorized. It is stated that 
this action was, no doubt, taken on a strict interpretation of the orders 
in which the purpose of the travel was not properly stated. It is 
submitted that the troops necessarily would be required to move over 
established public highways and that the primary purpose of the 
journey was not to make a route reconnaissance as stated in the orders 
but to select in advance of the movement of the regiment suitable 
camp sites and make arrangements for the care and housing of the 
troops, and that the selection of a practicable route was merely inci- 
dental to the primary mission. The actual duties performed at the 
various places en route are stated to be as follows: 

4. Duties performed by Colonel Taylor were: 


To Fort Humphreys—None. 

At Fort Humphreys—Arrangements for mess halls, barracks, and gasoline. 

To Richmond—None. 

At Richmond—Conference with officials which made available the State fair 
grounds for a week-end camp. 

To Raleigh—None. 

At Raleigh—Conference which made the State fair ground available with 
shelter. 

To Columbia—None. 

At Columbia—Arrangements were made for the use of the fair ground for 
a week-end camp. 

Intended arrangements for camp sites at Anderson, 8. C., and Athens, Ga., 
had to be omitted when it developed that limited capacity bridges on this route 
made it dangerous for use by the convoy. 

At Atlanta—Conference at headquarters 4th Corps Area relative to the 
arrival of troops and arrangements for their shelter, food, and gasoline supply 
for three days. 
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To Fort McClellan—No duties. 

At Fort McClellan—Arrangements for the proper care of the regiment upon 
errival at its new station and the immediate release of the Infantry garrison. 

Return to Atlanta—No duties. 

At Atlanta—Additional conference upon unsettled points developed by Fort 
McClellan discussion. 


To Macon and Augusta—Selection of suitable roadside regimental camps and 
consideration of the route feasibility. 

From Augusta—No duties other than return to proper station. 

Section 12 of the act of June 10, 1922, 42 Stat. 631, as amended, 
authorizes payment of mileage at the rate of 8 cents per mile to 
officers of the Army “ when traveling under competent orders with- 
out troops.” Where, however, the assignment is for the performance 
of a paramount military duty which requires movement in its per- 
formance the officer is not in a travel status and payment of mileage 
for such movement is not authorized. In the instant case the officer 
was not, under his orders, included in the movement of troops; he 
was required to travel from place to place for performance of the 
duties assigned by his orders. On the fact appearing the officer was 
in a travel status, entitling to payment of mileage, and upon review 
the amount of $153.68 disallowed is certified for credit in your 
accounts. 


(A-9100) 


COMPROMISES—OFFERS—POSTAL SERVICE 


Where the facts of record definitely disclose the liability-of a person for dam- 
ages to Government property as the result of an automobile accident, a 
possible doubt as to whether a court or jury would regard the evidence 
which the Government will be able to adduce at the trial as sufficient to 
establish such liability does not justify acceptance under the provisions of 
section 409, Revised Statutes, as amended, of an offer in compromise made 
by the insurance company on a 50 per cent basis. 


Comptroller General McCarl to the Postmaster General, September 24, 1931: 
There has been received your letter of July 30, 1931, as follows: 


There has been presented for my consideration the case of Emery Hebert, 
29 Nassau Street, Williamsett, Massachusetts, involving liability to the United 
States in the sum of $57.37. This liability represents damage sustained by 
Government-owned mail truck No. 2582, when collided with by an automobile 
owned and operated by Hebert. 

The accident occurred on February 19, 1929, on Grattan Street, Aldenville, 
Chicopee Falls, Massachusetts, at which point the mail truck was making a 
U turn. The car operated by Hebert swerved to the left and attempted to pass 
the mail truck, but struck and overturned it, fatally injuring the mail truck 
chauffeur, substitute carrier Leroy E. White. 

Following demand for the amount of damages, which was refused by Hebert’s 
insurers, suit was instituted. An offer in compromise with check for $28.69 
has now been tendered by the Fidelity and Casualty Company of New York. 

This case is certified to me by the Comptroller of the Post Office Department, 
in his attached letter, as one probably requiring the exercise of the powers of 
the Postmaster General over fines, penalties, forfeitures, and liabilities. The 
comptroller recommends, under section 409 of the Revised Statutes, as amended 
by the act approved March 4, 1925 (5 U. 8. C., Secs. 383, 384), that the offer 
be accepted. 

Upon consideration of the facts and circumstances of the case, I hereby 
consent to the proposed action. If accepted, the check which accompanies 


















110 DECISIONS OF THE COMPTROLLER GENERAL 






the case should be deposited in the Treasury, to the credit of “ Miscellaneous 
receipts” of the Postal Service. All papers in the case are transmitted 
herewith. 

The post-office inspector reports that from the facts in the case 
it is clear that the owner and driver of the private automobile, who 
was insured, is responsible for the accident. The affidavit of the 
only known eyewitness, Andrew A. Hopkins, is to the same effect. 
Since there appears no doubt of the liability of Emery Hebert, a 
possible doubt as to whether a court or jury would regard the evi- 
dence which the Government will be able to adduce at the trial as 
sufficient to establish that liability does not justify acceptance of 
the offer in compromise made by the insurance company on a 50 per 
cent basis. See in this connection letter of June 23, 1931, from this 
office to you in a similar case. Maintaining the principle or policy 
that persons legally liable to the Government must pay in full is 
of more importance than the cost of a trial in this case or the small 
amount involved. 

The papers in the case are returned for action with a view to the 
collection of the entire amount of the Government’s claim. 


(A-37599) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—CHARWOMEN— 
SUPREME COURT OF THE DISTRICT OF COLUMBIA 


The statutory provision in the appropriation act under which the compensation 
of charwomen working part time at the courthouse occupied by the Su- 
preme Court of the District of Columbia is “to be expended under the 
direction of the Attorney General” merely fixes the administrative re- 
sponsibility for expenditures under the appropriation, and does not au- 
thorize the fixing of salary rates of such employees otherwise than under 
the terms of the classification act at an hourly rate for the time actually 
worked, exclusive of Sundays and holidays, unless work is performed on 
those days. 


Comptroller General McCarl to the Attorney General, September 24, 1931: 
In the audit of the accounts of E. C. Snyder, United States marshal 
for the District of Columbia, there has arisen the question as to the 
legality of compensation payments made on an annual basis to char- 
women working part time at the courthouse occupied by the Supreme 
Court of the District of Columbia. Exceptions were taken to such 
payments in the marshal’s accounts for the quarter ended September 
30, 1930, made to Eva H. Rabe, Rosie Holt, Catherine Carroll, Mary 
E. Watson, Louise C. Michael, and Rose Parker, charwomen work- 
ing part time, it appearing that as to certain of the employees the 
annual rate was computed on the basis of 45 cents per hour and as to 
others on the basis of 50 cents per hour, the number of hours’ work 
not being shown. It appears, also, that the total compensation paid 
had been computed by including time on holidays when no work was 
performed. 











DECISIONS OF THE COMPTROLLER GENERAL lll 


With reference to these payments, the marshal replied in letter 
of August 15, 1931: 


These employees are paid on an annual basis after proper authorization by 
the Attorney General. 

While it has been stated that the charwomen work three hours a day, in- 
cluding Saturdays, it should be understood that this is the minimum time; their 
hours of duty are more or less irregular, depending upon the time the judges 
leave the bench, and, furthermore, the courts have to be cleared before the work 
of cleaning can be started. The charwomen are required to finish their work 
irrespective of any delay, and for this reason it would be impracticable to main- 
tain a record of their work on an hourly basis. 


The appropriation for the fiscal year 1931, under which the pay- 
ments in question were made, act of July 3, 1930, 46 Stat. 977, 
provides as follows: 


Courthouse: For personal services for care and protection of the courthouse, 
under the direction of the United States marshal of the District of Columbia, 
$35,000, to be expended under the direction of the Attorney General. 


See, also, the appropriation of $39,410 in the same terms for the 
current fiscal year, act of February 23, 1930, 46 Stat. 1402. 

The compensation of employees paid under these appropriations in 
the District of Columbia is unquestionably subject to the provisions 
of the classification act, as amended by the Brookhart Salary Act of 
July 3, 1930, 46 Stat. 1003, 1004, wherein it is provided as follows: 


* ¥* * Provided, That charwomen working part time be paid at the rate 
of 50 cents an hour and head charwomen at the rate of 55 cents an hour. 


The Budget for the fiscal year 1931, page 1435, and for the fiscal 
year 1932, page 656, shows that the estimates for the salaries of em- 
ployees under the above heading were based upon the terms of the 
classification act, although the compensation of part-time charwomen 
was itemized on an annual basis. 

In decision of July 26, 1930, 10 Comp. Gen. 39, it was held as fol- 
lows (quoting from the syllabus) : 


The per hour rates fixed by the Brookhart Salary Act of July 3, 1930, 46 Stat. 
1003, at 50 and 55 cents, are the only rates fixed by statute on and after July 
8, 1930, for positions of charwomen working part time, and head charwomen, 
respectively, whose positions are in grade CU-2, superseding the rates fixed 
by the Welch Act of May 28, 1928, 45 Stat. 776, and the increased rates fixed 
by the Brookhart Salary Act are payable regardless of the status of the 
employees on June 30, 1928. 


In decision of July 14, 1924, 4 Comp.- Gen. 51, it was held as 
follows (quoting from the syllabus) : 


The pay of charwomen whose compensation is fixed under the classification 
act of March 4, 1923, 42 Stat. 1488, at a rate per hour, is to be computed on the 
number of hours actually employed during the period in question, and no pay 
for Sundays or holidays is authorized unless services are actually performed on 
such days. 


Contrary to the apparent understanding of the marshal, the statu- 
tory provision that the appropriation under which the salaries of 
these employees are paid is “to be expended under the direction of 
the Attorney General,” does not authorize the fixing of salary rates 
of employees otherwise than under the terms and provisions of the 
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classification act, but merely fixes the administrative responsibility 
for expenditures under the appropriation. 

Payments to these charwomen on an annual basis for periods prior 
to October 1, 1931, will not now be disturbed, but for such services 
on and after that date, credit will be allowed in the accounts of the 
marshal of the District of Columbia for payments of compensation 
to charwomen working part time on an hourly basis, only, at the rate 
prescribed by the classification act as amended, and only for the 
actual number of hours worked, which must be shown in the accounts. 
excluding time on Sundays and holidays, when no work is performed. 


(A-38184) 


CONTRACTS—LIQUIDATED DAMAGES—DELAYS DUE TO “ACTS OF 
GOD” 


Where a contract for Government construction work made no provision for 
excusing the contractor for delays in performance of the contract for any 
causes and provided for liquidated damages in the event of delays, liqui- 
dated damages accrued to the United States at the specified per diem rate 
for each day of delay, excepting for the days when performance was 
rendered impossible by the acts of God, by the law, or by the Government. 

Severe winter weather conditions, consisting of constant and heavy rains or 
snow, freezing or zero weather, an ordinary flood or freshet, are all a part 
of the general hazard assumed by a contractor in connection with the 
performance of his contract with the United States, unless the contract 
provides otherwise, and they are not to be classed as “acts of God” to 
excuse delays unless so abnormal, extraordinary, or unusual, and of su:b 
severity that they could not reasonably have been considered as foreseeable 
so as to be provided against in the contract. 


Decision by Comptroller General McCarl, September 25, 1931: 

A. A. Hayman applied August 8, 1931, for review of settlement 
of July 14, 1931, by which was disallowed his claim for $150, the 
amount deducted from the contract price under his Department of 
Commerce, Bureau of Lighthouses, contract No. Ca-—575, dated 
November 15, 1930, for certain ditch construction and conditioning 
work at site No. 52 of the Jacksonville-Richmond Airway, to cover 
the liquidated damages alleged to have accrued on account of 25 
days of delay in completing performance of the contract. 

Under the provisions of the contract A. A. Hayman agreed, for 
and in consideration of $1,878.60, to furnish all labor and materials 
and to perform all work necessary for conditioning a 59.5-acre tract 
of land, including cleaning of ditches, grading, etc., and to furnish 
certain tile and gravel, construct the ditches and install same, at site 
No. 52 of the Jacksonville-Richmond Airway, at Petersburg, Va., 
in accordance with the Government’s specifications and sketch there- 
for, as follows: 





For complete conditioning, to include cleaning of ditches, grading, etc., 

of a 59.5-acre tract of land, as specified, @ $12 per acre___.._.~~- -- $714.00 
For furnishing tile and gravel and for construction of ditches 
and installing, as specified: 
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(a) 90 ft. of 4 in. tile, @ $0. 
(b) 988 “ “ 6 ot “ @ 
(ce) 900 “ “ ~~ “ “ @ 
(d) 800 “ “ 12 “ “ @ 


$1, 164. 00 
Total contract price 1, 878. 60 


Under the terms of the contract the contractor was obligated to 
complete the work within 20 calendar days after receipt of the 
Government’s notice to proceed therewith. The contract provided 
also that in the event of delay in performance liquidated damages 
in the sum of $6 per calendar day should be charged against the 
contractor for each day of delay beyond the completion date, as 
specified by contractor in his bid. 

In his submitted bid the contractor fixed the period for perform- 
ance of the work at 20 calendar days after receipt of the Govern- 
ment’s notice to proceed therewith. The record discloses that the 
contractor received the Government’s notice to proceed with the 
work on November 26, 1930. Under the terms of the contract, there- 
fore, all of the work should have been completed on or before Decem- 
ber 16, 1930. However, such contract work was not completed until 
January 10, 1931, a delay of 25 calendar days. 

The contractor claims that all the delays were due to conditions 
for which he was not responsible, and he has requested that remis- 
sion be made of the liquidated damages charged against him on 
account thereof. 

The facts relative to the delays and the causes thereof were re- 
ported by the Acting Commissioner of Lighthouses to the Secretary 
of Commerce on May 5, 1931, from which report it appears that there 
was a rain on December 6, 1930, which saturated the soil so that it 
did not properly dry out for several days, and that the contract 
work was delayed thereby for two days; that there was a snow on 
December 16, 1930, which covered the ground to a depth of 6 inches 
or more, and that same remained on the ground several days; that 
after the snow melted the condition of the soil was then either frozen 
or too wet to be worked, and the contract work was delayed thereby 
for a period beginning December 17, 1930, and ending January 8, 
1931, a total of 23 calendar days. 

The courts have held that if a party charges himself with an obli- 
gation which at the time was possible of performance, he must abide 
by it unless performance is rendered impossible by the act of God, 
by the law, or by the other party. Unforeseen difficulties, however 
great, will not excuse performance. Where the parties have made no 
provision for a dispensation, the terms of the contract must prevail. 
In this connection, see United States v. Gleason, 175 U. S. 588, 603; 
Carnegie Steel Co. y. United States, 240 U. S. 156, 164; Columbus Ry. 
Power & Light Co. vy. City of Columbus, 249 U. S. 399, 412; and 
13 Corpus Juris 635, 
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In che instant case, the contract made no provision for excusing 
contractor for delays in performance for any causes. Therefore, 
the question presented here is whether or not performance was ren- 
dered impossible for the periods of delay, or any part thereof, by the 
acts of God, by the law, or by the Government. None of the delays 
are shown or even alleged to have been caused either by the Govern- 
ment or by the law. All of the delays appear to have been caused 
by unfavorable weather conditions, consisting of rain, snow, freez- 
ing, and cold weather. Under the provisions of the contract the 
contractor is not entitled to be relieved from the accrued liquidated 
damages unless the unfavorable weather conditions causing the 
delays were such as to constitute “ acts of God.” 

The courts have held that occurrences which might reasonably 
have been anticipated are not acts of God in the legal sense. 1 Cor- 
pus Juris, 1175; Gleeson v. Virginia Midland R. R. Co., 140 U. S. 
435. Lightning, earthquakes, great droughts, tornadoes, high winds, 
extraordinary floods, a storm or tempest of extraordinary violence, 
waterspouts, violence of the seas, and other like disturbances of the 
elements are usually regarded as acts of God, but this is not true 
of storms and weather conditions which are not unusual in character 
and which reasonably could have been anticipated. Floods and 
freshets of an unprecedented or extraordinary nature are acts of 
God in a legal sense, but they are not such where they could have 
been anticipated by ordinary foresight and prudence. Constant, 
unusual, or heavy rains and an ordinary flood or freshet can not of 
themselves be classed as a providential hinderance. Freezing and 
zero weather or heavy snow at a season of the year when such 
weather is naturally to be expected can not be brought within the 
definition of the term “ act of God.” In this connection see 1 Corpus 
Juris, 1176, 1177, 1178, and cases there cited. Constant and heavy 
rains or snow, an ordinary flood or freshet, freezing and zero 
weather, are all a part of the general hazard assumed by a contractor 
in connection with the performance of his contract, unless the con- 
tract provides otherwise, and they are not to be classed as “acts of 
God ” to excuse delays unless so abnormal, extraordinary or unusual, 
and of such severity that they could not reasonably have been con- 
sidered as foreseeable so as to be provided against in the contract. 

There is no evidence in this case that the rain, snow, cold, and 
freezing weather, in the vicinity of Petersburg, Va., during the con- 
tract period were of such an extraordinary or abnormal character. 
Even though there was some rain, snow, cold, and freezing weather 
in December and January, during the progress of the work, it was 
a common, natural event, such as not only might have been foreseen 
as probable, but such as might have been expected during the winter 
season, and against which it was the duty of the contractor to have 
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guarded in his contract, if he desired to be excused for the delays 
caused thereby. 

It has been held that an act of God will excuse the failure to do 
a thing where the law created the duty, but not where it is created 
by the positive and absolute contract of the party. The rule is that 
where a party by contract creates a duty upon himself, he is bound 
to make it good, notwithstanding there may arise an unforeseen 
contingency, such as might have been provided against in his con- 
tract. See Dermott v. Jones, 2 Wall. 1, 7, and 8; The Harriman, 
9 Wall. 172, 173; Jones v. United States, 96 U. S. 24, 29; Chicago, 
etc. Ry. Co. v. Hoyt, 148 U.S. 1, 14, and 15; Jacksonville, etc., Ry. 
and Navigation Co. v. Hooper, 160 U. 8. 514, 527, and 528; Berg 
v. Erickson, 234 Fed. Rep. 817, 820; United States v. Lewis et al., 
237 Fed. Rep. 80. Also, see in this connection 5 Comp. Gen. 488; 5 
id. 595; and 10 id. 186. 

In the instant case the evidence does not establish the rainfall, 
the snow, or the cold and freezing weather here in question as being 
so extraordinary and abnormal as to be classed as “acts of God” 
within the meaning of the contract. Neither does the evidence show 
that any of the delays in performance were due to causes excusable 
under the terms of the contract. . 

With reference to the contractor’s contention that he is entitled 
to remission of a portion of the liquidated damages charged against 
him because of a loss of time on the work caused by the failure of a 
drag to perform satisfactorily after it had been constructed in 
accordance with the Government engineer’s design, necessitating sub- 
sequent changes which are alleged to have delayed the work three 
days, there would appear to be no merit in such contention, as the 
contract imposed no liability on the Government to furnish plans 
or to design for the contractor a drag or any other tools which he 
used on the work. 

In view of the facts and circumstances, and the terms of the con- 
tract, as above set forth, there would appear to be no legal authority 
for remission of the liquidated damages accrued to the United 
States for the 25 days of unexcused delay in performance of the 
contract. 


Accordingly, upon review, the settlement of July 14, 1931, must 
be and is sustained. 


(A-88681) 
CLASSIFICATION OF CIVILIAN EMPLOYEES—FIELD SERVICE— 
EFFECTIVE DATE OF ALLOCATIONS 


There may not be applied to administrative adjustments in ficld-service posi- 
tions the rule maintaining in the departmental service in the District of 


136605 ° —-32-——_9 
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Columbia that adjustments in compensation incident to allocation or 
reallocation of positions will be the first of the month in which notice of 
the final action of the Personnel Classification Board is received in the 
administrative office. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, Sep. 
tember 28, 1931: 


Consideration has been given to your letter of September 10, 1931, 
as follows: 


Reference is made to the recent suspensions made by your office in the 
accounts of the disbursing officers at the field stations of the Veterans’ 
Administration to salary adjustments due to allocation or reallocation of field 
positions, which involve the question of the effective date of the promotion. 

In this connection you are advised that field positions are allocated or 
reallocated in central office which carries with it authority for adjustment of 
salaries; however, in most cases the recording of such changes in grade and 
salary is taken by the field stations upon receipt of notice of the allocation 
or reallocation. 

It has been the policy of this administration to make the effective date of 
a reallocation from the first of the month concurrent with administrative 
action reallocating the position, provided the employee was eccupying the 
position on that date. This procedure is in keeping with numerous decisions 
from your office in connection with reallocation of positions in the depart- 
mental service (A-15648, A-17285, 6 Comp. Gen. 202 and 530). In the recent 
suspensions, however, your office has held in connection with the date of 
reallocation that the date of approval thereof by the head of the department 
was the date of the journal recording the change in grade and promotion. 

The following are typical cases now under consideration: 

Dr. Arthur W. Schulz: Pay roll March 16 to 31, 1931, account of N. B. 
Harrison, symbol 11384, voucher 3491 suspended $16.66 ($0.58 retirement). 
Notation: “ Position reallocated from P&S 4 and 5, $4,200, to P&S 5, $4,600, 
effective March 1, 1931. Authority central office letter March 16, 1931. Em- 
ployee not entitled to increase on reallocation prior to date of approval thereof 
by the head of the department.” 6 Comp. Gen. 758. 

You are advised the records indicate that the position held by Dr. Schulz was 
reallocated from P&S 4 and 5 to P&S 5, in accordance with Supplement No. 7 
to the Revised Specifications for Positions in the Field Service and the regional 
manager at Los Angeles, California, was advised thereof under date of March 
13, 1931, by letter signed for the director by Major John D. Cutter, assistant 
director, authority having been delegated to Major Cutter to act for the director 
in matters of this character. In this case action relative to journalizing Dr. 
Schulz’s promotion from $4,200 to $4,600 was not taken until March 16, 1931, the 
journal showing the effective date as March 1, 1931, and the authority as letter 
of March 13, 1931. 

Harold G. Heppenstall: Pay roll February 1 to 15, 1931, account of Howard S. 
Knapp, symbol 11491, voucher 2812, suspended $7.50 ($0.26 retirement). Nota- 
tion: “ Central office letter March 23, 1931, authorizes effective date of the in- 
crease from $1,260 to $1,440 as of February 1, 1931, instead of February 16, 1931, 
as formerly reported.” The effective date of reallocation of field-service posi- 
tions is the date of approval thereof by the head of the department (6 Comp. 
Gen. 758). 

The position held by Mr. Heppenstall was reallocated from CAF-1 to CAF-2 
by central office and the station was notified under date of February 9, 1931. 
Journal action promoting Mr. Hoppenstal!l from $1,260, CAF-1, to $1,440, CAF -2, 
was taken by field station February 16, 1931, giving the effective date as Feb- 
ruary 16, 19231. Under date of March 23, 1931, the field station was advised by 
central office that the effective date should be February 1, 1931, and payment 
was made accordingly. 

With reference to the approval by the head of the department you are advised 
that the heads of field stations are without authority in the allocation or reallo- 
cation of field positions and act only in these matters under instructions from 
central office. It is apparent that it would be manifestly unfair to the em- 
ployees to withhold salary adjustments until journal action is taken, Inasmuch 
as the journal action is merely an administrative record, and it is understood 
that the date of such record does not operate to defeat the employee's rights 
(A-35825). Furthermore, in view of the differences in distance of the various 
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stations from central office and the difference in time it takes for instructions 
to be distributed by mail to the various points it is evident that journal action 
in some cases could be taken from five to ten days before it could in other cases. 
It is, therefore, believed that a uniform policy relative to effective date of salary 
adjustment due to the allocation and reallocation of field positions should be 
established, and it appears that the effective date should be the first of the 
month in which the position was allocated or reallocated, provided the em- 
ployee held the position as of that date. (Salary adjustments of employees in 
the District of Columbia are effective from the first of the month in which the 
positions are reallocated by the Personnel Classification Board.) 

This submission is made with the request that you advise me, in view of 
the facts brought out, with reference to the effective date of salary adjust- 
ments aS a result of the allocation and reallocation of field positions in order 
that further suspensions may be avoided and that a definite procedure may 
be established. 


The decision of May 21, 1927, 6 Comp. Gen. 758, 759, cited in 
the quoted notices of exception taken in accounts, specifically held 
that “ The effective date of reallocation of field service positions is 
the date of approval thereof by the head of the department.” That 
decision has never been overruled or modified and should have served 
as a guide for the Veterans’ Administration in the reallocation of 
positions in the field service. 

In so far as the effective date of adjustments in salary rates is 
concerned, there is a fundamental difference between allocations 
and reallocations of positions in the departmental service in the 
District of Columbia and the allocations and reallocations of posi- 
tions in the field service. The former require the action of the 
administrative office and of the Personnel Classification Board, two 
separate and distinct agencies of the Government, neither of which 
may supervise or control the effective date of the action of the other, 
whereas the latter require only the action of the administrative 
office. 

As to departmental positions the new procedure prescribed by 
the classification act, involving the action of two agencies of the 
Government, presented a problem in accounting which necessitated 
the adoption of a uniform rule for the adjustment of salary rates 
resulting from the combined action of the two agencies. This 
oflice announced in the decisions cited by you the rule that the first 
of the month in which notice of the final action of the Personnel 
Classification Board, one of the agencies, was received in the adminis- 
trative office, the other agency, as the effective date of any adjust- 


ment in salary required by reason of the allocation or reallocation 
of a position. 


The allocation or reallocation of field service positions presents 
no such accounting problem for the reason that the effective date 
of the necessary salary changes are dependent only upon the action 
of one agency of the Government, the administrative office, and 
there remain applicable’ in fixing the effective date of all salary 
adjustments in the field service, the same rules that applied before 
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the classification act went into effect. It is a well-established rule 
that, in the absence of a statute specifically so providing, adminis- 
trative changes in salary rates may not be made retroactively effec- 
tive. The classification act justified or authorized no different rule 
in this respect. The rule is applicable to all salary adjustments 
involving exclusively the action of the administrative office, whether 
in the departmental or field service. 10 Comp. Gen. 514. 

You are advised, therefore, that the first of the month in which 
the allocation or reallocation of positions in the field service is 
approved by the administrative office may not in all cases be fixed 
as the effective date of salary adjustments necessitated thereby, 
but only as to those allocations or reallocations approved on the 
first of the month. The past practice of the Veterans’ Administra- 
tion as disclosed by the cases cited in your submission has been 
erroneous and should be corrected immediately. 

It is suggested if a uniform date is desired, other than the date 
of administrative approval, for the effective date for pay purposes 
of all allocations and reallocations of field service positions, that 
the first of the month following the month in which the adminis- 
trative action is taken be adopted. 


(A-38655) 
TRAVELING EXPENSES—MILEAGE FOR USE OF PRIVATELY 
OWNED AUTOMOBILE 


The act of February 14, 1931, 46 Stat. 1103, authorizing the payment for the 
use of a privately owned automobile on official travel on a mileage basis, 
limits such payment to the employee's “ own automobile,” and payment ona 
mileage basis may not, therefore, be made to a civilian employee for the use 
of a borrowed automobile. 


Comptroller General McCarl to Maj. J. B. Harper, United States Army, Sep- 

tember 29, 1931: 

There has been received your letter of September 3, 1931, request- 
ing to be informed whether payment is authorized upon the voucher 
therewith transmitted in favor of Leonard J. Rose, civilian employee 
of the Chemical Warfare Service, for mileage at 314 cents per mile 
in lieu of actual expenses of transportation for travel performed from 
Washington, D. C., to Fort Monroe, Va., and return. The travel 
orders issued to the claimant July 28, 1931, authorized the perform- 
ance of the travel “by your own automobile at a rate of 31% cents 
per mile.” The authority for the payment of mileage to civilian 
employees for travel performed by their privately owned automobile 
is found in the act of February 14, 1931, 46 Stat. 1103, which 
provides: 

That a civilian officer or employee engaged in necessary travel on official 
business away from his designated post of duty may be paid, in lieu of actual 


expenses of transportation, under regulations to be prescribed by the President, 
not to exceed 3 cents per mile for the use of his own motorcycle or 7 cents per 
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mile for the use of his own automobile for such transportation, whenever such 
mode of travel has been previously authorized and payment on such mileage 
basis is more economical and advantageous to the United States. This act shall 
take effect July 1, 1931, and all laws or parts of laws are hereby modified or 
repealed to the extent same may be in conflict herewith. 


In the absence of a specific statute such as quoted above, it has 
never been permissible to reimburse an employee upon a commuted 
basis for traveling expenses. The statutory authority for the pay- 
ment of mileage is now limited to travel performed by the employee’s 
“own automobile.” Payment upon a mileage basis when the auto- 
mobile is not owned by the employee is not authorized. It is stated 
upon the voucher in question that the travel was performed in an 
automobile owned by a friend, expenses paid by the claimant. ‘The 
facts do not bring the travel within the statutory authority. As no 
payment is authorized upon the voucher, it will be retained in the 
files of this office. 


(A-38695) 
SATURDAY HALF HOLIDAYS—LEAVE OF ABSENCE WITHOUT PAY 


Time on Saturday in excess of four hours has a holiday status and should be 
excluded from annual leave with pay and included in sick leave and leave 
without pay. 

If a per diem or per annum employee is properly enfitled to the Saturday part 
holiday with pay, active duty pay for part of the Saturday should be com- 
puted on the basis of a 4-hour day, each hour’s work being computed as one- 
quarter of a day’s pay, whether the regular number of hours’ work on other 
days be seven or eight. 

An employee in a pay status part of a Saturday but in a nonpay status at the 
close of business on such day generally should be given no benefit of the 
shorter day, pay for a portion of the day worked to be computed on the basis 
of a regular working day. 


Comptroller General McCarl to the Secretary of the Navy, September 29, 1931: 


Consideration has been given to your letter of September 14, 1931, 
as follows: 

There are inclosed copies of dispatches ALNAVSTA 4 and 9, promulgated 
March 3, 1931, and June 26, 1931, respectively, relative to the application to 
havy-yard employees of the act of March 3, 1931 (Public 783—7ist Cong.), 
entitled “An act providing for Saturday half holidays for certain Government 
employees.” 

For the purpose of carrying the instructions embodied in the inclosed dis- 
patches into effect the Bureau of Supplies and Accounts has prepared tentative 
instructions to be issued to all the navy yards and naval stations covering 
detailed accounting for work performed, leave, holiday, and pay rolls for per 
diem eight-hour employees on Saturdays. A draft of these instructions is 
inclosed for your approval. 

It is also requested that you prescribe a similar detailed procedure for 


accounting for seven hour per diem employees and for seven and eight hour 
per annum employees. 


The dispatch of March 3, 1931, mentioned, was practically a quo- 


tation of a portion of the act of the same date, 46 Stat. 1482, provid- 
ing in part as follows: 


* * * four hours, exclusive of time for luncheon, shall constitute a day’s 


work on Saturdays throughout the year, with pay or earnings for the day the 
same as on other days when full time is worked, for all civil employees of the 
Federal Government, and the District of Columbia * * * whether on the 
hourly, per diem, per annum, piecework, or other basis: * * * 
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The dispatch of June 26, 1931, mentioned, advised as to the opinion 
of the Attorney General of June 25, 1931. 

The proposed schedule of computations to be included in the in- 
structions, is as follows: 


Per diem (8 hours) Saturday 
LEAVE WITH PAY 


Charge Charge | Charge 


Hours working job | holiday | leave 


~ 


SO. aro 


| 


Ps 


N22. 
oo 


Retroactive leave—When paid for time lost on Saturday.—Charge leave with 
% and holiday % for each 3% paid. Charge employees’ leave account only 
with leave. 


Time on Saturday in excess of four hours has a holiday status 
and annual leave of absence with or without pay should be computed 
and charged accordingly. 10 Comp. Gen. 400; Opinions of Attor- 
ney General dated March 17, 1931, and June 25, 1931, the latter 
referring particularly to employees under the Naval Establishment. 
The Saturday part holiday should be excluded from annual leave 
with pay and included in sick leave and leave without pay. See 
decision of February 10, 1930, 9 Comp. Gen. 350, 351, holding as 
follows: 


An employee who has been granted leave without pay for a definite period 
may be presumed to hold himself in readiness to perform service, if required, 
after the termination of the authorized leave without pay. Thus in the first 
case submitted by you the employee would have been entitled to pay for Decem- 
ber 25, 1929, if he had reported for duty on the morning of December 26, by rea- 
son of the presumption mentioned, but said presumption is rebutted by the em- 
ployee’s absenting himself without permission on the morning of December 26, 
and therefore he is not entitled to pay for December 25, 1929. 

The established rule is that, in the absence of a statute providing specifically 
to the contrary, an employee in a nonpay status immediately preceding and 
immediately following a holiday is not entitled to pay for the intervening holi- 
day on which no service is performed. Therefore the employee in the second 
case is not entitled to pay for December 25, 1929. 
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If a per diem or a per annum employee is properly entitled to the 
part holiday with pay, active duty pay for part of a Saturday should 
be computed on the basis of a 4-hour day, each hour’s work being 
computed as one-fourth of a day’s pay, whether the regular number 
of hours worked on other days be seven or eight. The proposed 
schedule of computations for 8-hour per diem employees would 
appear to be correct. 

However, an employee in a pay status part of a Saturday but in a 
nonpay status at the close of business on such day generally should 
be given no benefit of the shorter day, pay for the portion of the day 
worked to be computed on the basis of a regular working day. The 
proposed instructions should be amplified accordingly. 


(A-38650) 


MILEAGE—TRAVEL BY PERSONALLY OWNED AUTOMOBILE— 
TEMPORARY DUTY STATION 


The act of February 14, 1931, 46 Stat. 1103, and section 12 (a) of the Stand- 
ardized Government Travel Regulations do not preclude reimbursement 
on a mileage basis for official travel by privately owned automobile within 
the confines of a city or town at whichan officer’or employee is temporarily 
on duty which is within the tour of duty assigned in his travel order, if 
the period is not in fact of such duration, or the duty of such q nature as 
to show the establishment of a “designated post of duty” at that place. 


Comptroller General McCarl to the Secretary of Commerce, October 3, 1931: 


Consideration has been given to your letter of September 10, 1931, 
as follows: 


Notice has been received of disallowance of expenses on a personally owned 
automobile in the case of Mr. W. H. Meserole, who is now engaged in field 
work on the National Drug Store Survey, Voucher Red No. 18526, accounts 
of C. E. Molster, Disbursing Clerk. Mr. Meserole is one of a group of five 
field investigators who are using or planning to use personal automobiles in 
carrying out assignments on this survey of nation-wide scope. The department 
asks a reconsideration of the decision of your office in this case, since as a 
matter of precedent it would greatly hamper our field staff in carrying on a 
merchandising survey of this sort. 

The National Drug Store Survey embraces within its scope conditions in 
the drug trade throughout the country. An intensive phase of this study is 
based on test stores in St. Louis and surrounding country within a radius of 
two hundred miles. This territory comprises the distribution area served by 
wholesale druggists from St. Louis. Supervisory calls must be made on these 
stores at frequent intervals. They are so widely seattered in St. Louis and 
environs that the only feasible way of handling them is through use of auto- 
mobiles. It is estimated that the cost of making these calls by the usual 
means of transportation would be nearly three times as great in salary and 
subsistence allowance, so that the present means is economical and advan- 
tageous to the United States as required by the act of February 14, 1931, 46 
Stat. 1103, and paragraph 12a of the Travel Regulations. 

St. Louis is not the temporary duty station of this field staff within the 
usual meaning of this term. This staff is in St. Louis intermittently and 
only long enough to complete the investigations necessary, in a manner iden- 
tically analogous to any other traveler making investigations away from his 
official station. None of these men are attached to the district office, which 
the Bureau of Foreign and Domestic Commerce maintains in St. Louis, as 
they would he if this city was considered their temporary duty station, Every 
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mau reports directly to Washington and is subject to being sent anywhere 
else in the United States on drug survey duties at a moment's notice. 

All of the field staff working in the St. Louis area are on full travel status. 
In this particular case, due to the nature of the work and the fact that stores 
to be visited are scattered in various parts of St. Louis and adjacent territory, 
the cost of transportation by usual means would exceed that occasioned by the 
use of privately owned automobiles. Moreover, the time necessarily consumed 
in using street cars or buses would involve extending the time necessary to 
complete this particular piece of work and consequently greatly add to the cost 
of the survey. 


The act of February 14, 1931, 46 Stat. 1103, authorizes reimburse- 
ment on a mileage basis for use of privately owned automobiles only 
while an officer or employee is traveling on official business “ away 
from his designated post of duty.” Section 12 (a) of the Standard- 
ized Government Travel Regulations uses the term “ designated post 
of duty or official station,” which are considered as synonymous. In 
decision of August 29, 1931, A-38080, 11 Comp. Gen. 91, question and 
answer 6 are stated as follows: 


(6) Do the provisions of Standardized Government Travel Regulations, as 
amended, authorize reimbursement to employees for expenses incurred in con- 
nection with travel by privately owned conveyance within the limits of their 
official stations on and after July 1, 1931? 

* ~ * * 


* 7 * 


With respect to question 6, the Standardized Government Travel Regulations 
are applicable to travel outside of the confines or corporate limits of the 
employee's official duty station and have no application to transportation within 
such limits. Reimbursement for the use of privately owned automobiles for 
transportation within the limits of the employee's official duty station would 
be in contravention of the act of July 16, 1914, 38 Stat. 508, unless chargeable 
to an appropriation which is specifically available for the maintenance and op- 
eration of passenger carrying vehicles. See 10 Comp. Gen. 409, and A-6311, 
August 11, 1931. Where the appropriation to be charged is expressly available 
for maintenance and operation of passenger carrying vehicles, as is the ap- 
propriation for “ Administration, Medical, Hospital and Domiciliary Services, 
Veterans’ Administration,” 46 Stat. 1373, reimbursement may be made to em- 
ployees for the use of their privately owned automobiles for transportation at 
their official headquarters upon an actual expense basis, only; that is, for 
gasoline and oil actually consumed, and provided it is established by competent 
evidence that no part of the actual expenses claimed were due to the use of the 
automomile upon personal or private business or pleasure. 2 Comp. Gen. 329. 


See also decision of September 8, 1931, A-38422. 

Rules for determining the designated post of duty or official sta- 
tion of an officer or employee, and whether they are traveling on 
official business away from their designated post of duty or official 
station, under the automobile mileage law, are the same as have 
been in force in the application of other statutes and administrative 
regulations governing reimbursement for other traveling expenses. 
The most fundamental of these rules may be stated by quoting the 
following from decision of May 15, 1923, 2 Comp. Gen. 757, 758: 

* * * T have to advise that the officer's status with respect to such ex- 
penses should be determined by the actual facts or circumstances rather than 
by any arbitrary designation of a post of duty. If the detail is of such a 
permanent character as to amount to a change of duty station rather than 
a mere temporary absence from his regular post of duty, he would not while 


on duty at the place designated in the detail be entitled to reimbursement 
of actual expenses for subsistence or a per diem in lieu thereof. 
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See also 1 Comp. Gen. 426; 3 id. 331; id. 907; 4 id. 711; and 5 id. 337. 

The statute and regulations do not preclude reimbursement on a 
mileage basis for official! travel by privately owned automobile 
within the confines of a city or town at which an officer or employee 
is temporarily on duty which is within the tour of duty assigned in 
his travel order, if the period is not in fact of such duration, or the 
duty of such a nature as to show the establishment of a “designated 
post of duty” at that place. Where it is contemplated that an as- 
signment of duty to an officer or employee will necessitate stopping 
at a number of cities or towns for periods of duty, the travel order 
should contain facts as to the character and nature of the duty, the 
probable length of stay at the places designated in the order, etc., 
as a basis for determining whether the officer or employee is actually 
in a travel status away from his designated post of duty while en- 
gaged on temporary duty at the cities or towns in question, such 
a determination being essential as a basis for reimbursing him on 
a mileage basis for the use of his own automobile. 

In this case there should have been furnished, also, either as a 
part of the travel order or in connection therewith, and transmitted 
to this office with the accounts of the disbursing officer, a showing 
of facts that the administrative officer authorized to issue the travel 
order had determined in advance that the travel by privately owned 
automobile would be more economical and advantageous to the 
United States than other means of travel. Decision of August 29, 
1931, supra. 

On the basis of the facts contained in the above-quoted letter, 
showing Washington, D. C., the place designated in this travel order, 
as the designated post of duty, and in view of the nature of the as- 
signed duties involving investigation of a number of stores in St. 
Louis and elsewhere, credit for the payment on a mileage basis to 
W. H. Meserole while in St. Louis will be allowed if otherwise cor- 
rect and proper. 


(A-38647) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—WELCH ACT— 
ADMINISTRATIVE INCREASES 


As a basis for further settlements by the General Accounting Office of claims 
for Welch Act salary adjustments by field employees who were separated 
from the service, and are otherwise entitled to such adjustments, all in- 
creases in compensation granted employees in the field service as of July 
1, 1928, whether designated of record as administrative promotions or as 
Welch Act adjustments, or increases designated as administrative pro- 
motions made effective thereafter and prior to effective date of adjust- 
ments designated administratively as under the Welch Act, will be consid- 
ered alike as adjustments under the Welch Act. If, on that basis, an 
employee received the maximum amount which could have been granted 
under the Welch Act, no further adjustment will be made. 
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Decision by Comptroller General McCarl, October 5, 1931: 

There is before this office for settlement the claim of Nola M. 
Trousdale for salary adjustment under the Welch Act of May 28, 
1928, 45 Stat. 776. 

Under date of May 20, 1931, the United States Veterans’ Bureau 
reported as follows: 


There is forwarded herewith for direct settlement the claim of Nola M. 
Trousdale for salary adjustment effective as of July 1, 1928, under the Welch 
Act. 

You are advised the records of the bureau show that Mrs. Trousdale held the 
position of graduate nurse (staff) at a salary of $1,680 on June 30, 1928. The 
salary range for this position as of this date was $1,680 to $2,040, revised 
effective as of July 1, 1928, as a result of the Welch Act, $1,800 to $2,100. She 
was promoted from $1,680 to $1,740 July 1, 1928, administratively, from $1,740 
to $1,800 effective September 1, 1928, under Public Act 555. Mrs, Trousdale 
resigned April 9, 1929, and did not receive salary adjustment effective as of 
July 1, 1928, in accordance with the Comptroller General’s decision dated May 
3, 1929. Claim for refund of retirement deductions was certified to the Bureau 
of Pensions April 29, 1929. On November 18, 1929, she was reemployed at 
United States veterans’ hospital, Tucson, Ariz. 

With reference to those cases involving meritorious increases on July 1, 
1928, or between that date and the date the Welch Act adjustments in the 
field were originally made, there is enclosed herewith copy of memorandum 
dated May 1, 1931, which reflects the policy of the Administrator of Veterans’ 
Affairs. 


The cited memorandum of May 1, 1931, is as follows: 


Reference is made to your memorandum of April 11, 1931, relative to salary 
adjustments as of July 1, 1928. You request advice as to whether or not an 
employee may retain the benefit of a meritorious increase which was given 
him on July 1, 1928, in addition to the Welch Act increase. 

In reply, you are advised that in any case where the two increases have been 
granted, the employees affected may be permitted to retain the two increases. 
The opinion of the general coutsel dated November 11, 1930, holding that an 
employee in the field service may receive an increase in salary for meritorious 
service, effective as of July 1, 1928, and receive also, as of the same date, an 
increase of salary under the Welch Act, is approved. However, in any case 
wherein the Welch Act increase absorbed the meritorious promotion, and no 
further administrative promotion as of that date has been granted, there will be 
no further adjustment now. 


Under date of July 21, 1931, the United States Veterans’ Bureau 
made an additional report as follows: 


Reference is made to your letter of July 2, 1931, requesting to be further 
advised with reference to the meritorious promotion from $1.680 to $1,740 on 
July 1, 1928, in connection with the claim of Nola M. Trousdale for salary 
adjustment under the Welch Act. 

You are advised that had Mrs. Trousdale remained in the service, Welch 
Act adjustment would have been effected at the United States veterans’ hos- 
pital, Whipple, Ariz., for the difference between $1,740 and $1,800, effective as of 
July 1, 1928. Meritorious promotions were effecied for the field personnel on 
July 1, 1928, or between that date and September 1, 1928. In October, 1928, 
salary adjustments were authorized effective September 1, 1928, under the 
Welch Act for this class of personnel. Salary adjustments were then made in 
the field on the basis of the salary the employees were receiving at that time 
and not on the basis of what they were entitled to on June 30, 1928. These 
promotions were subsequently made effective as of July 1, 1928, and the 
Director of the United States Veterans’ Bureau in his service letter to all 
stations dated June 5, 1929, instructed that the employees were entitled to the 
difference in rates July 1, 1928, to August 31, 1928, between (A) the salary 
rate actually paid during the period July 1, 1928, and the date the Welch Act 
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was placed in effect and (B) the rate of pay to which the employee was 
promoted under the Welch Act. Accordingly, the field station added the amount 
of one step due under the Welch Act to the salary rate then in effect, after 
the meritorious promotion had been granted, with the result that the Welch Act 
absorbed the meritorious promotion in a number of cases similar to the one in 
question. 

It is, therefore, believed that it would be an injustice to other employees at 
field stations who have been in the service continuously to adjust Mrs. Trous- 
dale’s salary to $1,860, effective July 1, 1928, to the date of resignation, April 
9, 1929. 


Adjustments under the Welch Act as of July 1, 1928, should have 
been made solely on the grade and salary rate held June 30, 1928, 
exclusive of administrative promotions or demotions effective July 
1, 1928, or thereafter. (8 Comp. Gen. 260.) However, some of the 
administrative offices failed to make adjustments under the Welch 
Act immediately on or after July 1, 1928, but made them at a later 
date, administrative promotions having been granted in the mean- 
time. There is presented the question whether these administrative 
adjustments, other than under the Welch Act, now should be taken 
into consideration in determining whether further adjustments under 
the Welch Act are authorized. In most, if not all, of the cases 
the administrative promotions would not have been granted had it 
been fully understood that the employees were entitled to a cor- 
responding adjustment under the provisions of the statute. It is 
understood that as to those employees who remained continuously 
in the service the total salary rate was adjusted on that basis. Ac- 
cordingly, as a basis for further settlements by this office of claims 
for Welch Act salary adjustments, by field employees who were sep- 
arated from the service, and are otherwise entitled to such adjust- 
ments, all increases in compensation granted employees in the field 
service as of July 1, 1928, whether designated of record as admin- 
istrative promotions or as Welch Act adjustments, or increases des- 
ignated as administrative promotions made effective thereafter and 
prior to effective date of adjustments designated administratively 
as under the Welch Act, will be considered alike as adjustments under 
the Welch Act. And if, on that basis, an employee received the 
maximum amount which could have been granted under the Welch 
Act, no further adjustment will be made. 

On June 30, 1928, claimant was receiving $1,680 per annum, the 
minimum rate of field salary range corresponding to departmental 
grade 5 of the subprofessional service, to wit, of $1,680 to $2,040 
per annum. Referring to the comparative schedule in decision of 
June 2, 1928, 7 Comp. Gen. 760, 764, claimant should have been 
granted, effective July 1, 1928, the salary rate of $1,800 per annum, 
the new minimum salary rate of her grade or field range as revised 
by the Welch Act. As claimant did not receive $1,800 per annum 
until September 1, 1928, she is entitled to the difference between 
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$1,740 and $1,800 per annum for the period July 1 to August 31, 
1928, inclusive, or $10 less retirement deductions. Settlement will 
be made by this office accordingly. 

However, as claimant received, effective September 1, 1928, an 
increase in compensation as under the Welch Act, which together 
with the increase granted effective July 1, 1928, equal the amount 
of two steps or salary rates, the maximum increase authorized under 
the Welch Act, she is not entitled to any further increase on or after 
September 1, 1928. 


(A-388845) 


TRAVELING EXPENSES—MILEAGE FOR USE OF OWN AUTOMOBILE 










































The use of an employee’s own automobile on a mileage basis for official travel 
should be authorized in advance at a definite rate per mile and after an 
administrative determination that such use would be more economical and 
advantageous to the United States. The fixing of a mileage rate after the 
travel has been performed at such amount as would equal or not exceed 
the cost of travel by common carrier does not comply with the intent of the 
act of February 14, 1931, 46 Stat. 1103. 

Travel orders should state upon what basis subsistence expenses are to be 
reimbursed, whether on an actual expense basis or a per diem allowance 
und the maximum rate per day. 

Mileage for the use of an employee’s own automobile for official travel may 
be computed from and to the employee's residence if the travel actually 
began and ended at that point. 

Where the use of an employee’s automobile, while away from his permanent 
station, in going to and from his work, is merely that required daily of 
the inhabitants of that place where he is temporarily stationed, such trans- 
portation is incident to subsistence and may not be reimbursed upon a 
mileage basis, but if the employee is on an actual expense basis so far as 
subsistence is concerned he may be reimbursed the actual cost of the gaso- 
line so consumed within the limits of his authorized subsistence allowance. 


Comptroller General McCarl to W. H. Webb, Pay and Allowances Officer, 
United States Coast Guard, October 6, 1931. 


Receipt is acknowledged of your letter of September 21, 1931, as 
follows: 


There have been certified and approved, and presented to me for payment, 
three vouchers in favor of H. H. Grogan, technical aide, U. S. Coast Guard 
Headquarters, Washington, D. C., in the amounts of $12.35, $9.35, and $7.85, 
respectively. 

In connection therewith attention is invited to your decision of August 29, 
1931, A-3S080, in which you state that speedometer readings will be accepted, 
but should be checked against some recognized authority such as the publica- 
tions of the American Automobile Association. The official distance as fur- 
nished by the American Automobile Association between Washington, D. C., 
and Curtis Bay, Maryland, is 49 miles. The mileage claimed in each of the 
inclosed youchers is in excess of the mileage for 1 round trip between Wash- 
ington and Curtis Bay, Maryland, based on the mileage given in the American 
Automobile Association publications. The question, therefore, arises as to 
whether or not Mr. Grogan is entitled to compute his mileage distance from his 
home or whether he is entitled to mileage only for the distance between Wash 
ington, D. C., and Curtis Bay, Maryland, and return, as established by the 
American Automobile Association. 

In department letter of July 1, 1931 (CG-023-531), copy attached to each 
voucher, 2 rate not to exceed $0.07 per mile was authorized. In each of the 
inclosed vouchers a different rate per mile is claimed. Is it necessary for the 
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department to fix the rate per mile prior to the date each period of travel is 
performed? In the voucher approved for $12.35 a distance of 125 miles is 
claimed. Part of this mileage was incurred between Curtis Bay, Maryland, 
and Baltimore, Maryland, on the night of July 14, 1931, and part of said mile- 
age on the morning of July 15, 1931, there being no suitable hotel accommoda- 
tions in Curtis Bay, Maryland. Is this mileage authorized under paragraph 
12 (a) of the Standardized Government Travel Regulations? 

Please return the vouchers to me with your decision as to whether or not 
I am authorized to settle same as approved. 


The voucher for the July 14 and 15 trip claims payment for 125 
miles at 3 cents per mile; the voucher for the July 30 trip for 110 
miles, at 7 cents per mile; and the voucher for the August 18 trip for 
104 miles, at 5 cents per mile. The last voucher is the only one in 
which speedometer readings are mentioned and therein it is stated 
that the speedometer showed a reading of 104.7 miles. No ex- 
planation is given of the additional mileage claimed upon the other 
two vouchers other than suggested in your memorandum for the 
July 14 and 15 trip. The claimant’s address is given as 806 Van 
Buren Street, Washington, D. C., and the travel was apparently 
performed from and to his residence in each instance as it began 
and ended before and after ordinary office hours. The travel orders 
issued to this employee July 1, 1931, were as follows: 


From: Commandant. 

To: Technical Aide H. H. Grogan, Coast Guard Headquarters, Washing- 
ton, D. C. 

Subject: Travel. 


1. When so directed by the Superintendent of Construction and Repair, 
U. 8S. Coast Guard, proceed to the Coast Guard Depot, Curtis Bay, Maryland, 
and return, in connection with construction or repairs to Coast Guard vessels. 
The public interests require this travel. 

(Signed) F. C. BILLARD 


Travel necessary to the execution of this order is hereby authorized. Actual 
necessary traveling expenses are allowed. 

Travel by own automobile at a rate to exceed 7¢ per mile is authorized. 
Reimbursement will be made at such rate per mile as may be determined by 
Headquarters when voucher is received. For the sole purpose of computing 
the increased subsistence expense or subsistence savings through increased 
or reduced travel time on account of travel performed by automobile or other 
usual mode of transportation, a per diem rate of $6.00 is authorized. The 
traveler will show in the voucher the distance (see article 105 (e), Travel 
Regulations) and travel time by use of own conveyance. A traveler on a 
mileage basis purchasing gasoline must not use the gasoline exemption cer- 
tificates. . 

The travel authority contained herein is for the fiscal year 1932 and expires 
June 30, 1932. 


The act of February 14, 1931, 46 Stat. 1103, provides: 


That a civilian officer or employee engaged in necessary travel on official bust- 
ness away from his designated post of duty may be paid, in lieu of actual ex- 
penses of transportation, under regulations to be prescribed by the President, 
not to exceed 3 cents per mile for the use of his own motor cycle or 7 cents per 
mile for the use of his own automobile for such transportation, whenever such 
mode of travel has been previously authorized and payment on such mileage 
basis is more economical and advantageous to the United States. This act shall 
take effect July 1, 1931, and ali laws or parts of laws are hereby modified or 
repealed to the extent same may be in conflict herewith. 
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This act contemplates that the administrative offices shall deter- 
mine and state in advance whether the authorized travel by automo- 
bile will be more economical and advantageous to the United States 
and will prescribe in advance the mileage rate to be allowed. The 
travel order should state, also, upon what basis subsistence expenses 
are to be reimbursed, whether on an actual expense basis or a per 
diem allowance and the maximum rate per day in either case should 
be stated. An administrative certificate incorporated in the travel 
orders that the use of the employee’s own automobile has been deter- 
mined to be more economical and advantageous for the travel so au- 
thorized will ordinarily not be questioned by this office. (11 Comp. 
Gen. 91. See, also, 10 id. 409, 11 id. 67.) The fixing of a mileage rate 
after the travel has been performed at such an amount as would 
equal or not exceed what it would have cost to perform the travel 
by rail does not comply with the intent of the statute. 

As it has been customary to allow an employee the cost of taxi 
fare or street-car fare, including transfer of baggage, from his res- 
idence to the railroad station at the beginning and end of a travel 
status, mileage for the use of a privately owned automobile may 
likewise begin and end at the employee’s residence. (2 Comp. Gen. 
427.) Grogan’s voucher for the August 18 trip shows the round 
trip from his residence to Curtis Bay, Maryland, covers only 104.7 
miles. No mileage in excess of that amount could, therefore, be al- 
lowed for the previous two trips in the absence of an explanation 
of the necessity for the additional mileage. No explanation is found 
of the additional mileage for the July 30 trip, but with respect to 
the trip on July 14 and 15, you state that the additional mileage 
was necessary in order to return to Baltimore from Curtis Bay 
for lodging purposes, no lodging being available at Curtis Bay. 
With respect to such transportation, it was held in 3 Comp. Gen. 284: 

Where the expense incurred by an employee while away from his permanent 
station, in going to and from his work, is merely that required daily of the 
inhabitants of the place where he is temporarily stationed, such travel is inci- 
dent to subsistence and is included in the allowance therefor, but where the 
nature and location of his work is such that meals and lodging can not be 
secured there, the daily travel between the nearest place at which living accom- 
modations can be secured and the work is necessary transportation not inci- 
dental to subsistence, 

See also paragraph 60 of the Standardized Government Travel 
Regulations. 

While Curtis Bay is some distance from the center of Baltimore, 
it nevertheless appears to be within the corporate limits of that city 
and it would appear probable that persons regularly employed at 
Curtis Bay would go back and forth from their residences in Balti- 
more each day. Such being the case the additional mileage neces- 
sary in order to secure hotel accommodations in Baltimore would 
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constitute a subsistence item and could not, therefore, be compen- 
sated for upon a mileage basis. 

The three vouchers are returned and payment upon the voucher 
for the August 18, 1931, trip may be made in the amount claimed. 
Payment for the July 30, 1931, trip is authorized in the amount 
claimed except that the mileage must be reduced not to exceed 104.7 
miles. 

In view of the circumstances it is believed that the employee should 
be given an opportunity to restate his voucher for the July 14 and 
15 trip reducing the mileage claimed to 104.7 miles and including the 
cost of gasoline necessary for the trip from Curtis Bay to the hotel 
in Baltimore, and return, and, also, night storage of the automobile 
in Baltimore, as items of subsistence as he appears to have been on 
an actual expense basis so far as subsistence is concerned. The cost 
of the gasoline may be estimated upon the average number of miles 
which the employee’s automobile usually travels to a gallon of gaso- 


line. If and when so restated the voucher should be transmitted here 
before payment. 


(A-38616) 
SATURDAY HALF HOLIDAYS—LEAVE OF ABSENCE WITHOUT PAY 


An arsenal employee in a nonduty status the first part of the four hours 
eonstituting a day’s work on Saturday, but in a duty status at the close 
of business on that day, and who is otherwise entitled to Saturday half 
holiday with pay, is entitled to pay for that part of Saturday worked on the 
basis of a 4-hour day, each hour worked being computed as one-fourth 
of a day’s pay. 


Comptroller General McCarl to Maj. R. L. Hubbell, United States Army, 
October 7, 1931: 


There has been received, through the Chief of Finance, War De- 
partment, your letter of September 3, 1931, requesting decision 
whether you are authorized to pay administratively approved voucher 
in the amount of $1.61, less retirement deductions, in favor of James 
Bunner, laborer, employed under the Ordnance Department, Raritan 
Arsenal, N. J., being an additional 314 hours’ pay for Saturday, 
August 8, 1931, during which no work was performed, he having 
been paid on the regular pay rolls $1.61, less retirement deductions, 
for 314 hours’ work performed on that day, based on a regular 
working day of eight hours. 

The administrative report of September 29, 1931, received from 
the Chief of Finance, discloses that this employee on August 8, 1931, 
was serving under a probational appointment dated April 14, 1931, 
as laborer, unskilled, at $3.68 per diem; that he was regularly re- 
quired to work eight hours per day (Sundays and holidays excepted) ; 
that on Saturdays he was regularly required to work four hours 
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from 8 a. m. to 12 noon; that on the Saturday in question he re- 
ported for work one-half hour late, that is, at 8.30 instead of 8 a. m. 
on account of delay in transportation; and that the establishment 
at which the employee worked closed at noon on account of the 
operation of Saturday half holiday. It is understood the employee, 
on the day in question, was not entitled to leave of absence with pay. 

In decision of September 29, 1931, A-38695, 11 Comp. Gen. 119, to 
the Secretary of the Navy, considering employees under the Naval 
Establishment, who were not in a leave status, after quoting a por- 
tion of the act of March 3, 1931, 46 Stat. 1482, and citing the 
opinions of the Attorney General, dated March 17, 1931, and June 
25, 1931, it was held as follows: 
If a per diem or a per annum employee is properly entitled to the part 
holiday with pay, active duty pay for part of a Saturday should be com- 
puted on the basis of a four-hour day, each hour’s work being computed as 


one-fourth of a day’s pay whether the regular number of hours worked 
on other days be seven or eight * * *. 


However, an employee in a pay status part of a Saturday but in a non- 
pay status at the close of business on such day generally should be given 
no benefit of the shorter day, pay for the portion of the day worked to be 
computed on the basis of a regular working day. * * 

The first of the quoted rules is applicable in this case. As the 
employee was on duty at the close of business on Saturday, August 
8, 1931, the second rule above quoted is not applicable. Three and 
one-half fourths or seven-eighths of a regular day’s pay at the 
rate of $3.68 is $3.22. As this employee received on the regular 
pay roll only $1.61, less retirement deduction, he is entitled to an 
additional amount of $1.61 less retirement deduction. Accordingly, 
you are authorized to make payment on the voucher in question. 


(A-38877 





PAY AND ALLOWANCES—OFFICERS’ RESERVE CORPS—MEMBER 
OF UNDERGOING HOSPITALIZATION 


A member of the Officers’ Reserve Corps who was injured in an automobile 
collision while on active duty and returning to his home is entitled to 
continuation of pay and allowances during the period of hospitalization 
in the first instance, but after discharge and return to his home, he is not 
entitled to pay and allowances while undergoing further medical treatment 
in an Army hospital to which admitted from his home. 


Comptroller General McCarl to Maj. S. B. Armat, United States Army, 
October 12, 1931: 

There has been received your request of September 22, 1931, for 
decision whether you are authorized to make payment on two 
vouchers transmitted therewith, one in favor of Capt. Raymond 
Elmer Contee, Infantry Reserve, in the amount of $251.13, and the 
other in favor of Second Lieut. Douglass Lorraine Monroe, Infantry 
Reserve, in the amount of $140.90, each amount representing pay and 
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ullowances claimed under the act of April 26, 1928, 45 Stat. 461, for 
the period from August 8 to 31, 1931, under the circumstances herein- 
after stated. 

Captain Contee and Second Lieutenant Monroe were by para 
graph 18, Special Orders, No. 124, Headquarters Third Corps Area, 
dated May 26, 1931, ordered to active duty for a period of 14 
days, effective July 25, 1931, on which date they were directed to 
proceed from their home to Camp Devens, Mass. It was further 
directed that they be relieved from duty in time so as to arrive at 
their homes August 7, 1931. Pursuant to these orders, they were re- 
lieved from duty at Camp Devens at about 7 p. m. August 6, 1931, 
and started immediately to return to their homes by privately owned 
automobile. At about 1 a. m., while traveling slowly due to engine 
overheating near Hope Valley, R. I., the automobile in which they 
were riding was struck from the rear by a fast-moving truck, which 
caused their car to move sidewise for some distance and topple over, 
turned in the opposite direction. The two officers were injured as 
a result of this collision. Captain Contee was taken by a passing 
motorist to Anderson Memorial Hospital at Westerly, R. I., where 
he was admitted about 4 a. m. August 7, 1931. He was discharged 
from such hospital on the afternoon of August 10, 1931, and returned 
to his home by rail, arriving in Washington, D. C., about 2.30 a. m. 
the following morning. Lieutenant Monroe was taken from the 
scene of the accident to the State Troop Patrol at Hope Valley, 
thence to the office of Doctor O’Hear, presumably at that place, and 
from there to Westerly Public Hospital at Westerly, R. I., where 
he received emergency treatment, and left the same day, August 7, 
1931, for his home, arriving in Washington, D. C., at about 2 a. m. 
the following morning. On August 11, 1931, both officers went from 
their homes to Walter Reed General Hospital for information as to 
treatment and were directed to apply to the General Dispensary, 
United States Army, Washington, D. C., where they each received 
treatment from August 12 to 18,1931. It is certified that on August 
18, 1931, they were admitted to Walter Reed General Hospital from 
their homes. A board of officers convened at Fort Adams, R. I., on 
August 10, 1931, proceeded to Westerly and examined Captain Con- 
tee, and found his injuries to consist of: (1) Wound, contused, 
severe, inner surface left arm extending down to middle of left fore- 
arm. (2) Impaired ability to extend left hand and fingers, except 
left little finger. (3) Wound, contused, mild, over left molar region. 
X-ray pictures taken were negative of fractures. The board further 
reported that they examined the records at Westerly Public Hos- 
pital, where Lieutenant Monroe was treated. His injuries were 
shown to consist of a dislocation of the left wrist and possible frac- 

136605°—32———10 
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ture of the lower end of the radius. The finding of the board is as 
follows: 

(1) That there was no evidence that Captain Raymond E, Contee, Inf-Res., 
and 2nd Lieut. Douglass L. Monroe, Inf-Res., were under the influence of alcoho! 
when involved at 1.30 a. m. August 7, 1931. 

(2) That the injuries these officers received were in line of duty and were not 
the result of their own willful misconduct. 

(3) That further hospitalization of either of these officers is not necessary. 

The board recommends that Captain Contee and Lieutenant Monroe be ordered 
to report to the General Dispensary, U. 8. Army, Washington, D. C., for further 
observation and treatment. 

Members of the Officers’ Reserve Corps who suffer injury while en 
route to or from and while on active duty under proper orders, are, 
under the act of April 26, 1928, cited, entitled during the period of 
hospitalization, in the first instance, to the same pay and allowances 
they were entitled to receive at the time the injury was suffered, but 
during the period that further medical treatment is being received 
after arrival at their homes, payment of pay and allowances is not 
authorized. A-27659, June 27, 1929; A-32379, July 7, 1930. 

When injured these officers were on active duty under proper or- 
ders, and were traveling to their homes on what is stated to be the 
usually traveled route by automobile from Camp Devens to Wash- 
ington under conditions not shown to be due to their negligence. 
Captain Contee was hospitalized after termination of his active duty 
assignment for the period August 8 to 10, 1931, due to injuries sus- 
tained by him while on active duty. He is within the provisions of 
the law authorizing continuation of pay and allowances for this 
period. Lieutenant Monroe returned to his home on August 7, 1931, 
and was not hospitalized due to his injuries for any period following 
the termination of his active duty assignment. The admission of 
both officers at Walter Reed General Hospital from their homes was 
incident to further medical treatment and does not entitle to pay 
and allowances. 

You are advised that payment is not authorized on the voucher in 
favor of Lieutenant Monroe and it will be retained in this office. 
The voucher in favor of Captain Contee is returned, on which pay- 
ment is authorized, if otherwise correct, for the period August 8 to 
10, 1931, in the amount of $32.60. 


(A-88849) 


TRAVELING EXPENSES—FIRST DUTY STATION—TEMPORARY 
DUTY EN ROUTE 


A newly appointed employee required to perform temporary duty at his place 
of residence before reporting to his first post of duty, such temporary 
duty involving no additional expense, is not entitled to reimbursement of 
any expenses incurred prior to reporting to his first duty station, 





DECISIONS OF THE COMPTROLLER GENERAL 133 


Decision by Comptroller General McCarl, October 13, 1931: 


Request has been made for review of the disallowance of credit 
in the account of Charles E. Molster, disbursing clerk, Department 
of Commerce, for items of $6.70 and $6 paid to Joseph P. Dockendorf 
and Richard C, Chesmore, on vouchers 76734-6394 and 77373-6587, 
as reimbursement of expenses of travel and subsistence from Los 
Angeles, Calif., to Elko, Nev. and from Portland, Oreg., to Butte, 
Mont., respectively, upon their appointments as junior radio opera- 
tors in the Lighthouse Service. 

It appears that on December 22, 1930, a telegram was sent to Mr. 
Dockendorf at 2191 West Twenty-seventh Street, Los Angeles, Calif., 
as follows: 

Will you accept if offered position junior radio operator sixteen twenty an- 
num airways division department commerce first assignment los angeles sub- 
ject to later transfer elsewhere transportation to first station to be at your 
expense wire immediately if acceptable and if so how soon you could report 
for duty. , 

(Signed ) CHIEF ENGINEER AIRWAYS DIVISION. 

On the same date a similar telegram was sent to Richard C. Ches- 
more at 69214 Lovejoy Street, Portland, Oreg., the first assignment 
being designated as Portland, Oreg. 

On January 9, 1931, the two employees were advised of their pro- 
bationary appointments as junior radio operators effective on en- 
trance upon duty. 

The records disclose that they entered on duty at the places desig- 
nated on January 12, 1931, and that Mr. Dockendorf remained on 
duty in Los Angeles until January 20, when he departed for his post 
of duty at Elko, Nev., and that Mr. Chesmore remained on duty in 
Portland until January 22, when he departed for his post of duty 
at Butte, Mont. 

With reference to the appointment of these employees the chief 
engineer, Airways Division, Bureau of Lighthouses, has made the 
following statement: 

Attached copy of telegram December 22, 1930, to Joseph P. Dockendorf is 
sample of offer of position to radio operators Airways Division. 

Intent of such a message is to inform the applicant that transportation to 
first station of duty is without expense to the U. 8. Government. The first 
point of reporting is always an assistant airways traffic supervisors’ head- 
quarters so the assistant airways traflic supervisor may supervise the employee 
as to ability, and is responsible for allowing only capable operators to be 
transferred, 

After entering the service, at the point where he first reports such as Los 
Angeles in the above case, he is placed on duty standing watch at once. If he 
is found not suitable for standing watch, he is separated during his probation- 
ary period at the point he enters the service—Los Angeles in this case. 

While at the first point, he may apply for transfer where there is a vacancy 
and in event of transfer at his request, there is no expense to the Government 

If the bureau orders transfer from the first point, the transfer has been at 
Government expense, but the assistant airway traffic supervisor has instrue- 


tion not to transfer any operator if he has not shown ability to stand an 
efficient watch. The assistant airway traffic supervisors’ headquarters serve as 
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clearing houses for new radio operators. Object is to prevent undesirable 
employees from being retained in the service. 


It is apparent from the foregoing that the employees were 
appointed for field service, their actual posts of duty to be designated 
upon the conclusion of their probationary period when their ability 
to perform the duties for which appointed had been demonstrated 
to the satisfaction of the administrative official. It is a well-settled 
rule that an employee must bear the expenses incurred in reporting to 
the first post of duty to which appointed. Where, however, an 
employee is directed to perform temporary duty while en route to 
his official station incident to or connected with the work at the 
regular duty station he is entitled to the additional expenses of 
travel and subsistence, if any, caused by the delay or deviation from 
the direct route but the performance of such duty en route does not 
operate to relieve him of the expense that he otherwise would have 
incurred in reporting directly to his first duty station and, conse- 
quently, he may be reimbursed only to the extent that the expenses 
incurred are in excess of the expenses which would have been incurred 
by the employee in going directly from his home to the place finally 
fixed as his post of duty. See 10 Comp. Gen. 184; id. 222; id. 415 and 
decisions therein cited. 

In these cases the temporary duty was performed at the places of 
residence of the employees at the time of their appointments and 
they were put to no additional expense by reason of such temporary 
duty. Accordingly disallowance of the items of $6.70 and 36 is 
sustained. 

What has been said with respect to the legality of the expenditures 
by way of reimbursement of expenses applies as well to the use of 
transportation requests in connection with the travel and there 
should be refunded, also, the amounts of $43.01 and $35.01 paid by 
the Government on the requests issued for the travel of Mr. Docken- 
dorf and Mr. Chesmore, respectively. 


(A-38104) 


MILEAGE—TRAVEL BY PERSONALLY OWNED AUTOMOBILE 


An administrative determination in advance, in accordance with paragraph 
12 (a) of the Standardized Government Travel Regulations, that travel by 
an employee in his own automobile on a mileage basis, as permitted by the 
act of February 14, 1931, 46 Stat. 1103, would be more advantageous and 
economical, will not ordinarily be questioned by the accounting officers. 

A general order authorizing employees to use their privately owned automo- 
biles, at not to exceed certain rates of mileage within their respective in- 
spection groups or territories whenever the cost is more economical and 
advantageous to the United States, is not a determination that the use of 
the automobile at the prescribed rate of mileage is more advantageous and 
economical! to the United States. Before payment or credit for such niileage 
ig authorized under such an order, there must be presented with or be 
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attached to each voucher covering payment on a mileage basis, facts show- 
ing that the use of the automobile and the payment on a mileage basis were 
more advantageous and economical to the United States. 


Comptroller General McCarl to the Chairman of the Interstate Commerce 
Commission, October 15, 1931: 


There has been received a letter from the disbursing clerk of 
your commission requesting review of the action taken in notices 
of exception dated August 12, 1931, with respect to vouchers 20182 
to 20187, inclusive, covering reimbursement of travel and other ex- 
penses incurred by inspectors of the Bureau of Safety, with par- 
ticular reference to mileage charges for the use of their personally 
owned automobiles on official business under the provisions of the 
act of February 14, 1931, 46 Stat. 1103. 

The vouchers were returned without certification for an order 
specifically authorizing travel in personally owned automobiles and 
rate per mile in accordance with paragraph 12 (a) of the Stand- 
ardized Government Travel Regulations, as amended July 1, 1931, 
and in reply thereto it was stated: 


* * * All of the travel of inspectors of this bureau is performed under 
advance issued blanket authority covering the limits of their prescribed in- 
spection territories and that practice has been followed ever since travel 
authority has been required. It is impractical to issue authority for each 
particular trip for the use of an automobile, as well as for other means of 
transportation, for the reason that inspectors are constantly in a travel status 
in the performance of their duties, which require the inspection of equipment 
and records and the investigation of railroad accidents. The points to which 
inspectors must travel, and the time they must go, can not be anticipated. 
In the case of an accident or other special duty they must move promptly and 
be on the ground without delay. 


The order under which the travel here involved was performed 
is as follows: 


Beginning July 1, 1931, inspectors of the Bureau of Safety may use their own 
private automobiles for official travel within the limits of their respective 
inspection groups, in accordance with the provisions of the Standardized Gov- 
ernment Travel Regulations, as amended, effective July 1, 1931. 

Reimbursement for transportation expenses incurred in official travel by an 
inspector’s own automobile will be made on a mileage basis, as provided >» the 
act of February 14, 1931, and paragraph 12 (a) of the Standardized Gover t 
Travel Regulations, at a rate which will not exceed 5 cents per mile; but xu 
any event the rate per mile must be such that the cost of travel by automobile 
in a particular case will be more economical and advantageous to the United 
States than would be the cost of identical travel by railroad or other usual 
means of trinsportation. Mileage will be computed as provided by paragraph 
105 (e) of the Standardized Government Travel Regulations. 


The act of February 14, 1931, authorizes civilian officers or em- 
ployees in necessary travel on official business away from their desig- 
nated posts of duty or official stations, to be paid in lieu of actual 
expenses of transportation, under regulations to be prescribed by the 
President, not to exceed 3 cents per mile for the use of their own 
motor cycle or 7 cents per mile for the use of their own automobile 
for such transportation, whenever such mode of travel has been 
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previously authorized and payment on such mileage basis is more 
economical and advantageous to the United States. 

In a decision of this office dated August 29, 1931, 11 Comp. Gen. 91, 
A-38080, addressed to the Administrator of Veterans’ Affairs, in 
considering several questions with respect to paragraph 12 (a) of the 
Standardized Government Travel Regulations, it was said: 


* * * the use of an employee’s automobile on a mileage basis, as per- 
mitted by the act of February 14, 1931, 46 Stat. 1103, is required by paragraph 
12 (a) of the Standardized Government Travel Regulations to have been 
previously authorized by the head of the department or by an official to whom 
such authority has been delegated and is dependent upon a determination that 
such use is more economical and advantageous to the United States. It follows 
that the officials authorizing such use of an automobile in advance must neces- 
sarily determine the question of economy and advantage. The rules for such 
determination are prescribed in the paragraph of the S:andardized Government 
Travel Regulations referred to, and an administrative determination in accord- 
ance with such regulations that reimbursement to the employee for the use 
of his own automobile upon a mileage basis, at the rate prescribed in the travel 
orders, will be more economical and advantageous to the United States will not 
ordinarily be questioned by the accounting officers. * * 


While the general order in the instant case is an authorization for 
the use of the automobile and fixes the maximum rate of mileage, 
it is not a determination that the use of the automobile at the pre- 
scribed rate of mileage is more advantageous and economical to the 
United States. It merely authorizes the employees to use their auto- 
mobiles at not to exceed certain rates of mileage within their respec- 


tive inspection groups whenever the cost is more economical and ad- 
vantageous to the United States. Hence, before payment or credit 
for such mileage is authorized under such an order there must be 
presented with or be attached to each voucher covering payment 
on a mileage basis under such order, facts showing that the use of 
the automobile and the payment on a mileage basis were more ad- 
vantageous and economical to the United States. 

In the vouchers here in question there appears no administrative 
determination in advance that such use was more economical and 
advantageous to the United States, but the employees who performed 
the travel have presented evidence in the vouchers of such economy 
and advantage, and in the instant cases, the vouchers having been 
administratively approved, they will be certified for payment, if 
otherwise correct. 


(A-38088) 
PRINTING AND BINDING—PRINTED TAGS 


Under the act of March 1, 1919, 40 Stat. 1270, it is mandatory that all printing 
for every executive department or other Government establishment be done 
at the Government Printing Office, except such printing as the Joint Com- 
mittee on Printing may authorize to be procured in the field, for the exelu- 
sive use of a field service. By necessary implication said act prohibits the 
procurement elsewhere of any printing for these departments or establish- 
ments including printed tags for the Postal Service. 
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Comptroller General McCarl to the Postmaster General, October 16, 1931: 

There has been received your letter of September 11, 1931, in reply 
to office letter dated September 3, 1931, with reference to contract 
dated August 3, 1931, entered into by the Post Office Department 
with the R. P. Andrews Paper Co. for furnishing, under schedule 
No. 3, various printed tags to the Postal Service for the fiscal year 
beginning July 1, 1931, and ending June 30, 1932. 

As to the authority for purchasing these tags from a private 
contractor, rather than procuring them from the Government Print- 
ing Office as provided by the act of March 1, 1919, 40 Stat. 1270, you 
state that approximately 54,000,000 tags are needed; that they must 
be furnished promptly to the postmasters for the proper conduct of 
the Postal Service, including dispatch of foreign mails; that the 
printing is to be performed merely as an incidental step in the course 
of manufacture, and that to purchase plain tags, have them packed, 
shipped to the Government Printing Office, printed, repacked, and 
distributed to the field from Washington would make the price 
prohibitive. You state further that tags were included in schedule 
No. 3, which schedule specifies paper for use in field service, and 
that there appears to be nothing in the act of.June 7, 1924, 43 Stat. 


592, to prohibit the purchase commercially of paper for the field 
service, 


The act of March 1, 1919, 40 Stat. 1270, provides: 


* * * 


Provided further, That on and after July 1, 1919, all printing, 
binding, and blank-book work for Congress, the Executive Office, the Judiciary 
and every executive department, independent oflice, and establishment of the 
Government, shall be done at the Government Printing Office, except such 
classes of work as shall be deemed by the Joint Committee on Printing to be 
urgent or necessary to have done elsewhere than in the District of Columbia 
for the exclusive use of any field service outside of said District. 

The act of February 28, 1929, 45 Stat. 1400, provides: 

* * * Provided further, That hereafter such printing, binding and blank- 
book work authorized by law, as the Public Printer is not able or equipped to 
do at the Government Printing Office, may be produced elsewhere under con- 
tracts made by him with the approval of the Joint Committee on Printing. 


With reference to the needs of the Postal Service, and the urgency 
thereof, the Public Printer, referring to the printed matter under 
this contract, has stated: 


This office was prepared either to do the printing in this office or to procure 
the same on contract as provided in the act of February 28, 1929, section 111a, 
Supplement IV, Title 44, U. S. Code, * * * 

Under the act of March 1, 1919, supra, it is mandatory that all 
printing for every executive department be done at the Government 
Printing Office, except such as the Joint Committee on Printing may 
authorize to be procured in the field, thus by necessary implication 
said act prohibits the procurement elsewhere of any printing for these 
departments. See 8 Comp. Gen. 555 and 9 id. 493. 
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The act of June 7, 1924, 43 Stat. 592, cited by you, refers to the 
procurement of paper and envelopes (not including envelopes printed 
in the course of manufacture), whereas the act of March 1, 1919, 40 
Stat. 1270, covers all printing of every executive department and 
independent office and establishment of the Government not specifi- 
cally excepted therefrom, and makes it mandatory that all such print- 
ing be done at the Government Printing Office. 

Since there appears to have been no authority of law for entering 
into the contract here in question with respect to the printed tags 
to be furnished thereunder, payment for the printed tags ordered 
under this contract after December 1, 1931, will not be authorized 
and credit for any such payments will not be allowed. 


(A-37714) 
GRATUITIES, SIX MONTHS’ DEATH—ARMY ENLISTED MAN—DIS- 
BURSING OFFICERS—ADVANCE DECISIONS 


Payment of the six months’ pay gratu'ty under the act of December 17, 1919, 
41 Stat. 367, as amended, to a person claiming to be the common-law widow 
of a deceased soldier is unauthorized where the evidence presented is in- 
sufficient to show with convincing certainty all the requisites necessary 
to establish the fact of a common-law relationship of man and wife. 

After a decision has been rendered at the request of a disbursing officer on the 
validity of a v« icher before him for payment his interest in the matter is 
ended, and if the conclusion is unsatisfactory to the claimant, the matter 
may be presented for direct settlement with whatever additional evidence 
deemed necessary to substantiate the claim. 


Comptroller General McCarl to Maj. J. B. Harper, United States Army, 

October 17, 1931: 

I have your request of August 22, 1931, for further consideration 
of decision A-87714, dated July 29, 1931, by which it was held pay- 
ment was not authorized of $386.40 representing an amount equal to 
six months’ pay on a voucher submitted by you in favor of Lillian 
Folsom, who claims to be the common-law widow of Edgar S. Fol- 
som, late sergeant of Company G, Twenty-ninth Infantry, who died 
February 28, 1931, at Columbus, Ga. 

The evidence now presented with your request for reconsideration 
is in the form of two affidavits, one prepared for the signature of and 
signed by Mrs. Jessie Mathews, with whom the soldier and the payee 
of the voucher resided from some time in November, 1929, to Jan- 
uary, 1930, and the other prepared for the signature of and signe 
by H. L. Silvers, who resided in the same house occupied by the 
soldier and claimant from January, 1928, to July 1928, and which 
evidence was presumably obtained by you and made the basis for 
your request for reconsideration on the suggestion contained in the 
second paragraph of indorsement of the Chief of Finance, dated 
August 10, 1931. 

Under the provisions of section 8, act of July 31, 1894, 28 Stat. 
208, you were entitled to present the voucher to this office for an ad- 
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vance decision as to the legality of the proposed payment, and when 
such decision was rendered your interest in the matter terminated. 
If the claimant was dissatisfied with the conclusion reached, she was 
privileged to submit a claim to this office with such additional evi- 
dence as was deemed necessary to substantiate her claim. A-33782, 
dated June 11, 1981. 

Treating your present submission as a claim by the alleged widow, 
the claim is disallowed. 

The relationship is claimed to have existed from January 28, 1928, 
to the date of the soldier’s death, February 28, 1931. The claim that 
it was intended as a bone fide marriage is supported only by affidavits 
of casual acquaintances after the relationship commenced that the 
claimant was introduced by the deceased as his wife. Whether 
either or both parties were legally capable of contracting a valid mar- 
riage has not even been suggested. The real name of the claimant— 
as distinguished from her assumed name as the widow of the de- 
ceased—has not been stated. 

A claim for six months’ gratuity pay by a woman as the common- 
law wife of the deceased, to receive any consideration must be estab- 
lished by the clearest evidence of the intent of the parties at the 
inception of the relationship to enter into a marriage contract; and 
that both parties were legally competent to contract marriage. A 
meretricious relationship can not be converted into a common-law 
marriage upon the death of the man—a member of the Military Es- 
tablishment—by affidavits as to the probably self-serving statements 
of the man during his lifetime that the woman was his wife to se- 
cure to the woman payment of the six months’ gratuity pay. 


(A-37564) 
UNITED STATES COMMISSIONERS—FEES—HEARINGS 


When a defendant is brought before a United States commissioner upon a com- 
plaint and the said defendant is released upon temporary bond, there is 
necessarily required the determination of certain questions involved which 
constitutes a hearing on that date, and as a result the commissioner is 
entitled to a per diem, if he did not claim and receive a per diem for 
another case heard on the same date. 


Comptroller General McCarl to J. F. Moreno, United States Commissioner, 
October 20, 1931: 


Reference is made to your letter of June 22, 1931, relative to your 
claim for a $5 per diem fee for a hearing in the case of United 
States v. Bessie Nightingale, on October 8, 1930, which was dis- 
allowed in settlement No. 0253783, dated May 20, 1931. 

It appears that on October 7, 1930, the defendant in the above- 
entitled matter was brought before you, a complaint was drawn and 
she was released on temporary bond, for both of which services 
you claimed and were paid the customary fees. The defendant 





140 DECISIONS OF THE COMPTROLLER GENERAL 


was before you again both on October 8 and 9, 1930, and you 
claimed per diem fees for hearings in the case on these two days. 
The fee of $5 claimed for October 8, 1930, was disallowed, it ap- 
pearing that the defendant having been brought before you and 
having been admitted to bond on October 7, 1930, there was neces- 
sarily required the determination of certain questions involved 
which constituted a hearing in the matter on that day, and, con- 
sequently, that you were entitled to a per diem in this case for 
only one subsequent hearing day, which was allowed for October 
9, 1930. No per diem fee was claimed or allowed in this case for 
October 7, for the reason that a per diem fee had been charged for 
a hearing in another case on that date. 

Under the fee bill statute, act of May 28, 1896, 29 Stat. 184, and 
the decisions thereon, a United States commissioner is entitled 
to only one per diem fee of $5 on any one day for hearing and de- 
ciding on criminal charges and is entitled to only one such fee in 
any one case except that under certain conditions one additional 
fee may be charged. The first or basic fee is chargeable for the 
first hearing day if a fee is not charged in another case on that day, 
and if the one additional per diem fee is allowable in the case it may 
be charged for any subsequent hearing day on which a per diem 
fee is not charged in another case. (9 Comp. Gen. 296.) Your 
right to a fee for October 8, therefore, depends on whether that was 
the first hearing day in the case or whether the action taken in the 
case on October 7 constituted a hearing within the contemplation of 
the statute. 

On October 7, you had the defendant before you under arrest, 
formally charged with a criminal offense and entitled to a hear- 
ing. Some action then and there was required. You determined 
to let the matter go over until the next day and released the prisoner 
on temporary bond. This to all effects and purposes was a con- 
tinuance and required a determination by you of whether to then 
proceed or to let the case go over, and a determination, under the 
attendant circumstances, of the amount of bail—discretionary mat- 
ters involving your judicial function-which under the principles 
stated by the Supreme Court of the United States in United States 
v. Jones, 1384 U. S. 483, and by the Court of Claims in Harper v. 
United States, 21 Ct. Cls. 56, and Stafford v. United States, 
25 Ct. Cls. 280, and recognized and followed by the accounting offi- 
cers, 3 Comp. Gen. 452, 9 Comp. Gen. 296, would appear to have 
constituted a hearing within the contemplation of the fee bill statute, 
for which you would have been entitled to a per diem fee of $5, 
except that such a per diem fee was charged by you for that day in 
another case. See also the case of McGourin v. United States, 102 
Fed. Rep. 553, 556, wherein the court said: 
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Paragraph 3, § 847, Rev. St., provides “for hearing and deciding 
on criminal charge, five dollars a day for the time necessarily employed.” 
The statute does not provide any description of criminal charges such as are 
properly brought before a court, leaving the question for judicial inter- 
pretation. It is my opinion that when a prisoner is brought before a com- 
missioner in accordance with law who stands charged with the commission 
of a criminal offense against the United States, and the commissioner is there- 
by called upon to exercise a judicial function of his office, in whatever man- 
ner this may be, whether to determine probable cause for binding him over, 
to admit him to bail, to discharge him on bond, or to commit him temporarily 
pending further investigation, he has thereby complied with the above pro- 
vision, and is entitled to his per diem. * * * 

The circumstance that you were precluded by the terms of the 
statute from charging a fee in this case for the first day the prisoner 
was brought before you because a fee was charged in another case 
that day in no way entitles you to charge in lieu thereof a $5 per 
diem fee for a subsequent hearing day in this case as though it were 
the first hearing day. To recognize such a construction of the 
statute would give commissioners a pecuniary interest in refusing 
immediate hearings to persons brought before them, irrespective of 
the merits of the complaint or the existence of probable cause, so 
that a hearing might be heid and a fee secured on some subsequent 
day when there happened to be no other hearing for which a fee 
could be charged, and, consequently, persons might be held in con- 
finement without a preliminary examination, awaiting a day when 
the commissioner might make an extra $5 by giving the hearing. 
[t is settled that for a judicial officer to have a direct substantial 
pecuniary interest in deciding one way or another a matter involving 
his judgment and discretion is a denial of due process of law. 
Tumey v. Ohio, 273 U. S. 510. The circumstance that in this case 
there was only one day’s delay does not alter the principle involved. 
The accused was before you and entitled to a hearing, and while there 
is not questioned the existence of discretion not to complete and 
make final disposition of the case that day, the fee bill statute can 
not be construed as permitting the exercise of that discretion to be 
affected by the direct pecuniary consideration of personally securing 
a fee by postponing the hearing. See 9 Comp. Gen. 296, where for 
these same reasons the prior rule was liberalized to permit the pay- 
ment of the one additional per diem fee to a commissioner for an 
intervening hearing day when the hearing could not be completed 
the first day and a fee is charged in another case on the final hearing 
day. This rule is predicated in part on the proposition that the 
basic or first fee is chargeable only for the first day a prisoner is 
brought before the commissioner, a matter not within his control 
or discretion, and if it should be determined that a commissioner 
has the discretion to fix this first hearing day to suit his convenience 
and to increase his fees, there would appear to be no basis or reason 
to follow thereafter the more liberal rule announced in 9 Comp. Gen. 
296, supra, as to additional fees. 
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For the reasons herein stated, it must be held that October 7 was 
the first hearing day in the case, within the contemplation of the 
fee bill statute, and, accordingly, the settlement disallowing your 
claim for a per diem fee for October 8, as the first hearing day must 
be and is sustained. 


(A—38406) 
WITNESSES—GOVERNMENT EMPLOYEES 


Subsistence expenses of Government employees sent away from their duty 
stations as witnesses for the Government in matters which constitute a 
part of the official duties for which they were employed are not governed 
by section 850, Revised Statutes, and the heads of the departments or 
establishments in which employed may authorize per diems in lieu of 
subsistence, and/or mileage rates for the use of the employee’s auto- 
mobile, to the extent permitted by the subsistence expense act of 1926, 44 
Stat. 688, the mileage act of February 14, 1931, 46 Stat. 1108, and the 
Standardized Government Travel Regulations. 

Subsistence expenses of Government employees whose testimony does not 
constitute a part of their official duties are governed by section 850, Revised 
Statutes, and are payable from the appropriation “Fees of witnesses, 
United States courts.” Such witnesses may not be paid per diems in 
lieu of subsistence nor mileage for the use of their privately owned auto- 
mobiles, but are restricted to reimbursement of the actual and necessary 
expenses stated in items and sworn to. 


Comptroller General McCarl to the Attorney General, October 21, 1931: 


Consideration has been given to your letter of August 31, 1931, 
as follows: 


Your decision is respectfully requested (a) whether under the statutes and 
the Standardized Government Travel Regulations this department may prop- 
erly prescribe a mileage allowance of 7¢ per mile, subject, of course, to 
the limitations of the travel regulations, for travel to be made by Government 
employees, in their personally owned automobiles, to attend Federal Court as 
witnesses for the Government and (b) whether, under the provisions of sec- 
tion 6 of the subsistence act of 1926 (44 Stat. 688), the department may prop- 
erly prescribe a per diem in lieu of subsistence to Government employees in 
connection with their attendance on court as witnesses for the Government. 
See section 9 of the subsistence act and section 850, R. S. 


Section 850, Revised Statutes, provides: 


When any clerk or other officer of the United States is sent away from his 
place of business as a witness for the Government, his necessary expenses, 
stated in items and sworn to, in going, returning, and attendance on the court, 
shall be audited and paid; but no mileage, or other compensation in addition 
to his salary, shall in any case be allowed. 


Section 850, Revised Statutes, may be considered in connection 
with section 848, Revised Statutes, which prescribes a fee of $1.50 per 
day while in attendance before the court and mileage of 5 cents per 
mile for the distance in going to and returning from the court to 
be paid witnesses who were not Government employees. This sec- 
tion was superseded by section 3 of the act of April 26, 1926, 44 Stat. 
324, which provides: 


Witnesses attending in such courts, or before such commissioners, shall re- 
ceive for each day's attendance and for the time necessarily occupied in going 
to and returning from the same $2, and 5 cents per mile for going from his 
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or her place of residence to the place of trial or hearing and 5 cents per mile 
for returning: And provided further, That witnesses (other than witnesses 
who are salaried employees of the Government and detained witnesses) in the 
United States courts, including the District Court of Hawaii, the District Court 
of Porto Rico, and the Supreme Court of the District of Columbia, who attend 
court or attend before United States commissioners, at points so far removed 
from their respective residences as to prohibit return thereto from day to day, 
shall, when this fact is certified to in the order of the court or the commis- 
sioner for payment, be entitled, in addition to the compensation provided by 
existing law, as modified by this act, to a per diem of $3 for expenses of sub- 
sistence for each day of actual attendance and for each day necessarily occu- 
pied in traveling to attend court and return home. 

It will be noted that while the act of April 26, 1926, supra, enlarged 
the compensation which might be paid witnesses, other than salaried 
Government employees, and also provided for a per diem in lieu of 
subsistence under certain circumstances, it made no change in the 
provisions of section 850, Revised Statutes. 

There has been made for years a distinction between (1) Govern- 
ment officers or employees who appeared as witnesses in matters 
which constituted a part of the official duties for which they were 
employed, and (2) those Government employees whose testimony 
did not constitute a part of their official duties. It has been repeat- 
edly held that the expenses of the first class of witnesses were not 
governed by section 850, Revised Statutes, but by the laws and reg- 
ulations applicable to the service in which employed and were pay- 
able from the appropriations for that service. 7 Comp. Dec. 293; 
27 id. 199; id. 1089; 2 Comp. Gen. 629; id. 801; 4 zd. 1070. As to 
this class of employees the heads of the departments or services in 
which employed may prescribe a per diem in lieu of subsistence or 
authorize the use of their privately owned automobiles at mileage 
rates to the extent permitted by the subsistence act of 1926, 44 Stat. 
688, and the mileage act of February 14, 1931, 46 Stat. 1103, and 
the Standardized Government Travel Regulations. 

With respect to the second class of employees, that is, employees 
whose testimony does not constitute a part of their official duties, 
their expenses are governed by section 850, Revised Statutes, and are 
payable under the judicial appropriation “ Fees of witnesses, United 
States courts.” Obviously, in such cases, the heads of the depart- 
ments or services in which such persons are employed would have 
no jurisdiction to prescribe the rate or manner of fees payable under 
the judicial appropriation. It also follows that as such witnesses 
are not employees of the Department of Justice the provisions of the 
subsistence act of 1926 or of the mileage act of February 14, 1931, 
which contemplate advance authority by the heads of the depart- 
ments or services in which the traveler is regularly employed could 
have no application to travel expenses payable under an appropria- 
tion under your administrative control. 

Your questions (a) and (0b) must, therefore, be answered in the 
negative. 
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(A-88862) 
PUBLIC BUILDINGS—CAFETERIAS—ELECTRIC CURRENT 


In the absence of specific statutory authority therefor, the use of an appropria- 
tion for the payment of electric current to be purchased under contract 
for public buildings and furnished to cafeterias operating therein, either 
with or without reimbursement, is unauthorized. 

Cafeterias operating in public buildings in which electric current is generated by 
Government-owned plants, may be furnished with surplus electric current, 
through separate meters, at not less than the net cost thereof, the proceeds 
from the electric current so furnished to be covered into the Treasury as 
miscellaneous receipts in accordance with the provisions of section 3618, 
Revised Statutes. 


Comptroller General McCarl to the Secretary of the Treasury, October 22, 
1931: 


There has been received your letter of September 28, 1931, as 
follows: 


It has been suggested by the Post Office Department by letter of January 31, 
1931 (copy attached) that arrangements be made to permit cafeterias operated 
in Federal buildings by post office and other employees on a nonprofit basis to 
purchase electric current used in connection with contracts for the buildings 
proper, thus giving the employees the benefit of the lower rate usually pre- 
vailing. Under the suggested plan the annual appropriation “ Operating Sup- 
plies for Public Buildings ” would be reimbursed by the cafeterias on the basis 
of cost of current used. 

Your decision on the question involved will be appreciated. 


Transmitted with your submission is a copy of a letter dated Janu- 
ary 21, 1931, from the Director of Service Relations, Post Office 


Department, as follows: 


The cooperative cafeteria committees of the Chicago, Illinois, and Indian- 
apolis, Indiana, Post Offices report that the plan now in effect under which the 
cost of electric current used in these cooperative cafeterias is not entirely satis- 
factory and suggested that the Treasury Department give consideration to a 
change. 

Under the present plan the amount of electric current used in the coopera- 
tive cafeterias is determined by separate and independent direct line meters. 
Since the rate for the current used, to a large extent is determined by the 
amount consumed, the amount used in the cooperative cafeteria is small as 
compared to the amount used in the Federal building, the rate paid by the 
cafeteria is considerably greater than that paid by the Treasury Department. 
Then, too, the cafeterias are required to pay the regular commercial rates, 
whereas the Treasury Department, as we understand, oftentimes effects con- 
tracts which give them a lower rate. In some buildings and at certain times 
of year, as we understand. the Treasury Department manufactures their own 
current, the cost for which, no doubt, is less than the regular commercial rate. 

We are asking that the Treasury Department give consideration to a plan 
which will enable the cooperative cafeterias to secure the same rate for elec- 
tric current as that paid by the Treasury Department in the respective build- 
ings. This could be accomplished by the removal of the direct-line cafeteria 
meters and the current used in the cooperative cafeterias secured through 
the main-line Federal building meters, the cost of current used in the cafe- 
terias to be determined on a pro rata basis and reimbursement made by the 
cafeterias to the Treasury Department. Under such a plan the cafeterias 
would receive a much lower rate, also the Treasury Department might secure 
a lower rate, since the amount of electric current measured through a single 
meter would be considerably increased. 

We are asking and hoping that consideration be given to such a plan, 
especially in the Chicago, Illinois, and Indianapolis, Indiana, offices, and if 
the plan proves practicable and satisfactory to the Treasury Department, that 
it be extended to such offices where cooperative cafeterias are in operation 
or where they may be later established. 
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Cooperative cafeterias in Federal buildings are operated by a representa- 
tive committee named by the postmaster or functioning out of the local 
service council and under such regulations as prescribed by the Treasury 
Department. They are not operated for profit to any individual or group and 
service is available to all persons connected with the Federal service in 
the respective cities. Especial care is exercised that service be not extended 
to any one outside the Federal service. 

Cooperative cafeterias in the Federal service have proved helpful from 
health, economic, and social points of view and the policy of extending this 
service is commended and appreciated. 


The act of February 23, 1931, 46 Stat. 1217, making annual ap- 
propriations for the fiscal year 1932 for the Treasury and Post 
Office Departments, provides, at page 1234: 


Operating supplies: For fuel, steam, gas for lighting and heating purposes, 
water, ice, lighting supplies, electric current for lighting, heating, and power 
purposes, telephone service for custodial forces; removal of ashes and rub- 
bish, snow, and ice; cutting grass and weeds, washing towels, and miscel- 
laneous items for the use of the custodial forces in the care and maintenance 
of completed and occupied public buildings and the grounds thereof under the 
control of the Treasury Department, including the wharf and monument at 
Jamestown, Virginia, and in the care and maintenunce of the equipment and 
furnishings in such buildings; miscellaneous supplies, tools, and appliances 
required in the operation (not embracing repairs) of the mechanical equip- 
ment, including heating, plumbing, hoisting, gas piping, ventiluting, vacuum- 
cleaning and refrigerating apparatus, electric-light plants, meters, interior 
pneumatic-tube and intercommunicating telephone systems, conduit wiring, 
ceall-bell and signal systems in such buildings, and for the transporta- 
tion of articles or supplies, authorized herein (including the customhouse in 
the District of Columbia, but excluding any other public building under the 
control of the Treasury Department within the District of Columbia, and ex- 
cluding also marine hospitals and quarantine stations, mints, branch mints, 
and assay offices, and personal services, except for work done by contract or 
for temporary job labor under exigency not exceeding at one time the sum 
of $100 at any one building), $3,242,800. * * * 


It has repeatedly been held that in the absence of specific statutory 
authority therefor the use of appropriated moneys for the main- 
tenance and operation of lunch rooms or cafeterias in public build- 
ings is unauthorized. 

In decision of November 14, 1924, A-4689, there was for consid- 
eration a question similar to that presented in your submission ; that 
is to say, the use of the hospital support appropriation to pay for 
gas in connection with the operation of a cafeteria in St. Elizabeths 
Hospital, it being contemplated to reimburse the hospital appropria- 
tion for the gas used. It was there said: — 


* * * The maintenance and operation of such lunch rooms and restau- 
rants by use of appropriations for the current operating expenses of such 
departments or establishments is clearly not authorized. (8 Comp. Dec. 643.) 
The fact that the plan contemplates the reimbursement of the appropriation 
used for the expenses of maintenance and operation does not justify the 
procedure. 


Section 3678 of the Revised Statutes, provides: 


All sums appropriated for the various branches of expenditure in the public 
service shall be applied solely to the objects for which they are respectively 
made, and for no others, 


In none of the appropriations made for the maintenance and oper- 
ation of public buildings under the control of the Treasury Depart- 
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ment does there appear any authority, express or implied, for expen- 
ditures in connection with the maintenance and operation of cafe- 
terias operating in said public buildings. 

I have to advise, therefore, that there is no appropriation under 
your control available for the payment of electric current to be pur- 
chased under contract for public buildings and furnished to cafeterias 
operating in public buildings under the control of the Treasury De- 
partment, either with or without reimbursement. 

With reference to cafeterias in public buildings in which the elec- 
tric current is generated by a Government owned plant, there would 
appear to be no objection to furnishing such cafeterias, through 
separate meters, at not less than the net cost thereof, with surplus 
electric current not otherwise needed for governmental purposes, but 
the proceeds from the electric current so furnished would have to 
be covered into the Treasury as miscellaneous receipts in accordance 
with the provisions of section 3618, Revised Statutes. Your submis- 
sion is answered accordingly. 


(A-37896) 
LEASES—BREACH—TERMINATION 


Where a contract of lease of a Government-owned fleet of towboats and barges 
and unloading facilities is terminated by the Government on account of 
the lessee’s breach, in that he failed to operate such fleet as a common 
carrier, as agreed, and the fleet of leased vessels is taken back by the Gov- 
ernment, but the unloading facilities which the Government had erected 
on the lessee’s land were not removed or such land leased from the owner, 
as permitted but not required by the contract as amended by supplement 
agreement, the same apparently having been abandoned to the owner of 
the land upon which they stand, there is no obligation to pay the lessee 
any rentals, expenses, or interest, alleged to have accrued after the termina- 
tion of said contract, in connection with the care of said unloading 
facilities. 


Decision by Comptroller General McCarl, October 23, 1931: 

There has been presented to this office for consideration and 
settlement the claim of Edward F. Goltra for the sum of $78,798.57, 
alleged to be due on account of circumstances growing out of his 
War Department contract dated May 28, 1919, for the lease, with 
the option to purchase, of a fleet of Government-owned barges and 
towboats for operation as a common carrier on the Mississippi River 
and its tributaries, and supplemental contract of May 26, 1921, for 
the erection by the Government of certain unloading facilities on 
claimant’s land. 

The claim is for rentals alleged to be due from March 23, 1923, 
to September 4, 1924, and from July 1, 1926, to August 31, 1930, 
(1) for occupancy and use by the Government of a tract of land 
owned by the claimant in St. Louis, Mo., at the foot of Malt Street 
and fronting on the Mississippi River, upon which the Government 
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erected the unloading facilities pursuant to said supplemental con- 
tract of May 26, 1921; and (2) for use by the Government of the 
lessee’s wharfage improvements on said tract of land; also, for 
expenses alleged to have been incurred in maintaining two watchmen 
(day and night) on such premises; and, also, for interest on the 
amount of the claim. The claim consists of four separate items, 
as follows: 
Rentals on land, @ $2.280 per annum $12, 799. 63 
Rentals on improvements, @ $6,491 per annum 36, 439. 24 
Expenses for 2 watchmen (day and night), @ $250 per month... 16, 841. 25 
Interest on claim (to August 31, 1930), @ 6% per annum 12, 718. 45 
Total amount of claim 78, 798. 57 

The facts with reference to the matters involved in the claim and 
the transactions arising in connection with the contracts as set forth 
in a memorandum of the Judge Advocate General to the Assistant 
Secretary of War, dated June 8, 1931, and in the court decisions 
therein mentioned as having arisen in connection with the contrac- 
tor’s default under said contract and its supplement, appear to be 
as follows: 

In 1918, on account of the emergency created by the late war, the 
necessity arose of having towboats and barges on the upper Missis- 
sippi River employed in carrying coal and iron ore and other heavy 
materials to St. Louis for use in the manufacture of iron needed in 
the production of munitions of war, and for such purpose the United 
States Shipping Board Emergency Fleet Corporation allotted to 
the Chief of Engineers of the United States Army the sum of 
$3,860,000 with which to have constructed 19 barges and 3 or 4 tow- 
boats. When the armistice was signed, these barges had been con- 
structed or were nearing completion and the towboats had been 
contracted for, and the Government then, desiring to make some 
disposition and use of the fleet, entered into a written contract on 
May 28, 1919, by the terms of which the United States chartered 
and leased to claimant the 19 barges nearing completion and 3 or 4 
towboats not yet constructed, for a term of five years from the date 
the first towboat or barge should be delivered to the lessee. 

The lessee covenanted to operate the whole fleet as a common 
carrier on the Mississippi River and its tributaries for the period 
of the lease and of any renewals thereof, transporting iron ore, coal, 
and other commodities at rates not in excess of the prevailing rail 
tariffs, and at not less than the prevailing rail tariffs without the 
consent of the Secretary of War. The lessee was to pay all operating 
expenses of the fleet, and to maintain during the lease period each 
towboat and barge of the fleet in good operating condition to the 
satisfaction of the lessor. The salvage earned by any of the fleet 
was to be for the benefit of the United States, after deducting 
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expenses. The net earnings above operating expenses and main- 
tenance for each ton of cargo were to be turned over by the lessee to 
the Secretary of War every ninety days, for deposit to his credit in 
the Treasury, until the net earnings equalled the full amount of the 
cost of the several vessels, plus interest on the cost at 4 per cent per 
annum; and then for deposit in St. Louis banks, to be held for the 
fulfillment of the terms of the lease. The lessee was to keep accurate 
detailed accounts of all tonnage moved and all moneys received and 
his operating expenses, subject to the inspection of the lessor or his 
representatives, and the overhead expenses were to be subject to the 
approval of the lessor, and any items objected to were to be referred 
to the Secretary of War, whose decision was to be final. The lease 
provided, also, that within three months prior to the expiration 
thereof or of any period of renewal, or sooner if so desired by the 
lessee, a board was to appraise the value of the fleet; and the lessee 
was given the option of purchasing the fleet by the fund from the 
net earnings and by 15 promissory notes running for 15 years, the 
title of the property to remain in the United States until the pay- 
ment of the whole of the purchase price of the property. 

Section 8 of the contract reserved to the United States the right 
to terminate the contract and take back the Government’s leased 
property whenever, in the judgment of the lessor, the lessee failed 
to comply with the terms thereof. 

By supplemental agreement of May 26, 1921, provision was made 
for certain unloading facilities at St. Louis, Mo., for the use of said 
fleet of leased barges and towboats. Under this supplemental agree- 
ment the lessee, at his own expense, was to provide the necessary 
tract of land and runway on which the unloading facilities were 
to be erected, to stand and to be operated; the lessor, the United 
States, was to erect on said tract of land an unloading apparatus or 
facilities of a kind and character agreed to by the lessor and lessee 
as sufficient and adequate to handle the cargoes to be transported by 
said barges and towboats; the lessee was to maintain and operate, at 
his expense, such unloading facilities in connection with the barges 
and towboats as a common carrier, subject to such charges for serv- 
ices of loading and unloading as should be approved by the Secretary 
of War; the lessee was to insure such facilities for the benefit of the 
United States in such an amount and with insurance companies as 
should be approved by the lessor. This supplement to the lease 
provided, also, that the terms of the original lease as to net earnings 
(par. 3), appraisement, option, and conditions of purchase (par. 5), 
method of payment in event of purchase (par. 6), and inspection 
(par. 8), should govern so far as practicable and pertinent to the 
said unloading facilities; that in case the said lessee did not take 
over and pay for the unloading facilities, according to the said terms 
of the supplemental agreement, the lessor might take said facilities 
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in the same manner as is provided in the original lease as to the 
barges and towboats; or, in case the lessor did not desire to remove 
the unloading facilities, the lessor should have the right to lease the 
land and runways on which the unloading facilities stood for five 
years, with the privilege of renewals, the terms of any such lease—if 
not mutually agreed to by the lessor and lessee—to be fixed by a 
board of three persons, one member to be selected by the lessor, one 
member by the lessee, and one member by agreement between the two 
aforesaid members. 

The said towboats and barges appear to have been completed and 
turned over to the lessee (claimant) under said contract on or about 
July 15, 1922, and he received the unloading apparatus on or about 
September 16, 1922. However, it appears that after the lessee got the 
vessels, the Government claimed they were not put in use and op- 
erated, as contemplated by such contract, but were tied up to the 
wharves at the port of St. Louis, Mo., and were never used by the 
lessee excepting for the transportation of two comparatively small 
cargoes. Consequently, pursuant to the right reserved in paragraph 
8 of the contract and its supplement, the Secretary of War deter- 
mined that the terms and provisions of the contract had not been 
complied with by the lessee in that he had failed to operate as a com- 
mon carrier on the Mississippi River and its tributaries the said 
Government fleet of towboats and barges, as agreed, and that said 
contract and its supplement should be terminated. Written notice 
of the termination of said contract, dated March 3, 1923, was given 
to the lessee on March 4, 1923, in which the Secretary of War de- 
manded that the lessee immediately deliver to the Government's 
representative the possession of said fleet of towboats and barges, and 
any unloading facilities erected pursuant to the supplemental con- 
tract and paid for by the United States. By letter of March 8, 1923, 
to the Secretary of War, the lessee refused to deliver said leased 
property to the lessor, and thereupon, pursuant to instructions from 
the Secretary of War, on or about March 25, 1923, the Chief of 
Inland and Coastwise Waterways Service took possession of a 
number of the said barges and towboats. 

The claimant thereupon immediately entered suit against the Sec- 
retary of War and others in the District Court of the United States 
for the Eastern District of Missouri, in which at the March term, 
1924, the court issued an order granting a temporary and mandatory 
injunction against the defendants restraining them from interfering 
with the plaintiff’s possession of the said fleet of towboats and barges, 
and other facilities and appliances of transportation as described 
in the bill of complaint, and directing that possession of all of such 
property theretofore seized by the defendants be restored to the 
plaintiff, at the port of St. Louis, subject to an accounting to be had 
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for any damage resulting from the use and possession thereof since 
the taking. Upon appeal, the United States Circuit Court of Ap- 
peals, Eighth Circuit, on July 23, 1925, reversed the decree of the 
District Court in restoring said property to the lessee and enjoining 
the defendants, and held that the motion to dismiss and to quash 
the temporary restraining order should have been granted. Weeks 
v. Goltra, 7 Fed Rep. (2d) 838. The United States Supreme Court 
granted certiorari and on June 7, 1926, affirmed the ruling of the 
Circuit Court of Appeals. Goltra v. Weeks, 271 U.S. 536. Fol- 
lowing such decision, the lessee on September 26, 1927, filed in the 
District Court of the United States for the Eastern District of Mis- 
souri an amended and supplemental bill of complaint, and this was 
met by a motion to dismiss, which was sustained by said District 
Court, and an injunction refused, on the grounds that (1) the lease 
having terminated by limitation of tine, there was no substantial 
relief which a court of equity could grant, and (2) that the Su- 
preme Court of the United States had determined the merits of the 
controversy adversely to the appellant. Upon appeal from said 
order of dismissal, the United States Circuit Court of Appeals, 
Eighth Circuit, on November 2, 1928, affirmed the decree of the Dis- 
trict Court in sustaining the motion to dismiss the amended com- 
plaint and in refusing ap injunction. Goltra v. Davis, 29 Fed Rep. 
(2) 257. In its opinion the said Circuit Court of Appeals stated: 


(3) The lease provided for termination thereof at the discretion of the 
Secretary of War. That he may exercise this discretion, upon his own judg- 
ment, if done in good faith, without review by the courts, is sustained by 
abundant authority. The Supreme Court has held that he did so terminate the 
lease in good faith. Having so held in plain and unmistakable language, the 
action of the lower court in dismissing the amended and supplemental bill of 
complaint was correct, and will have to be sustained. 

Having heretofore held that, under the decision of the Supreme Court of the 
United States, the contract between the parties has been terminated and 
canceled, all rights therein which the appellant may have had are consequently 
terminated and ended, * * *, 


Certiorari was applied for but denied. Goltra v. Davis, 279 U. S. 
843. Thereupon and notwithstanding that the Supreme Court of the 
United States had held that the contract in question was lawfully 
terminated by the Government on March 4, 1923, on account of the 
lessee’s default thereunder, and regarding which the United States 
Circuit Court of Appeals, Eighth Circuit, had held that all rights 
therein which the lessee may have had were terminated and ended, 
the claimant (lessee) on March 23, 1929, entered suit in the Supreme 
Court of the District of Columbia against the Inland Waterways 
Corporation for $10,211,061.28 damages for alleged breach of the 
contract by the United States on the theory that the defendant had 
succeeded to the liabilities of the Government in the matter. The 
amended declaration in this suit was in part as follows: 


The plaintiff further says that by reason of all the foregoing he has been 
deprived of the use and occupancy of the land and runway upon which the 
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foregoing unloading facilities have been erected, and has received no rent on 
account thereof, and the plaintiff says that a fair rental value of said land 
for the period of time the same has been occupied by the defendant and its 
predecessors is the sum of $4,875.00, and that the plaintiff has been obliged 
to expend on account of the care and maintenance of said bridge up to March 
13, 1929, the sum of $11,083.30. The plaintiff further says that he will be put 
to a large expense in removing from his aforesaid land the aforesaid unloading 
facilities, particularly the concrete runway erected thereon, to wit, the sum 
of $2,500.00. 

These items were included in the itemized list of damages totaling 
$10,211,061.28, appended to the declaration as follows: 
To rental value of property occupied by unloading facilities from 

et sodembesienbiaenntien $4, 875. 00 
To estimated cost of removing bridge runway 2, 500. 00 


To care and maintenance of br.dge and watchmen to March 1, 1929__ 11, 083. 30 


It is thus clearly shown that items for use and occupation of the 
land and for expenses of maintaining watchmen for the property 
subsequent to the termination of the contract, items now claimed— 
in increased amounts—before this office, were specifically included in 
the suit against the Inland Waterways Corporation. In that suit 
the lower court sustained a demurrer to the declaration and the Court 
of Appeals of the District of Columbia on April 6, 1931, affirmed 
the judgment of the lower court. Goltra v. Inland Waterways Cor- 
poration, 49 Fed. Rep. (2d) 497. In its opinion the Court of 
Appeals stated in part: 


Moreover we are of the opinion that the amended declaration does not 


set out a valid claim against the United States or any of its oflicers or 
agencies. * * * : 


And again: 


In our opinion therefore the allegations of the amended declaration are not 
sufficient to show that any liability of the United States or the Secretary of 
War ever arose in favor of Goltra because of the facts therein stated, and, 
such being the case, no liability of this character was imposed by law upon 
the defendant corporation. 


On this whole record it would seem to be indisputably established 
by judicial determination that the claimant has no valid claim 
against the United States for use and occupation of the land, or for 
expenses in connection therewith, by virtue of any breach of the 
contract, or its amendment, by the Government or its officers or 
agencies and such judicial determination precludes this office from 
considering the merits of so much of the present claim as relates to 
any period prior to March, 1929, or that arises from the transactions 
or facts related in the declaration on which the judicial determination 
was based. Hence, the only question for determination by this office 
would appear to be as to whether—assuming that there was no obliga- 
tion on the United States to pay for any use or occupation of claim- 
ant’s property for any period prior to March, 1929—there is a valid 
claim on account of any such use and occupation subsequent to that 
time. If the alleged use and occupation subsequent to the judicial 











152 DECISIONS OF THE COMPTROLLER GENERAL 





determination was no different from that which maintained prior 
thereto, the decision of the court may be accepted as sufficient au- 
thority for disallowance of the present claim and that appears to 
be the situation. 

It is not shown that there was any actual use or physical occupa- 
tion or control of the property by the Government subsequent to 
March, 1929, on which there could be based an implied promise to 
pay rental over the period in question or any authorized request 
for the claimant to incur expenses in watching and maintaining 
the property such as would imply a promise of reimbursement. The 
circumstance that the claimant employed watchmen to guard the 
property shows that he, and not the Government, was in actual pos- 
session. The allegation of use and occupation by the Government 
appears to be based solely on the fact that the unloading facilities 
remained on the claimant’s land after termination of the contract. 
But the facts are that the unloading facilities were lawfully placed 
on claimant’s land pursuant to an express agreement with the 
claimant and under the terms of the contract providing therefor 
the Government was under no obligation to remove such facilities 
when the contract was terminated. The Government reserved the 
right to remove such facilities; also, it reserved the right to lease 
the land from the claimant, but it did not obligate itself to do 
either, and when the contract was terminated it did not exercise 
either its right to remove the facilities or its right to lease the land. 
While the Secretary of War, upon termination of the contract, 
March 3, 1923, directed the claimant to deliver over to the Govern- 
ment any unloading facilities erected on his land and paid for by 
the United States, supposedly for the purpose of removal, this the 
claimant refused to do and secured an injunction to prevent inter- 
ference with his possession. When this injunction was finally dis- 
solved upon consideration of the merits of the case by the Supreme 
Court of the United States in June, 1926, the Government sup- 
posedly then had the right, within a reasonable time, to remove 
the unloading facilities it had placed on the land, but apparently, 
it was then determined that their value to the Government after 
being removed would not justify the expense of removal, and they 
were abandoned to the claimant. As the Government was under 
no contractual obligation to remove the facilities, it was clearly 
within its rights, as between itself and claimant, to permit them 
to remain on the land, where they had been rightfully placed in 
the first instance for the use of the claimant and in contemplation 
of their subsequent sale to the claimant, and under the settled rules 
of the law of real property pertaining to fixtures where a reserved 
right to remove is not exercised within a reasonable time, it is to be 
supposed that upon the expiration of a reasonable time, the Gov- 
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ernment lost its right to remove the said facilities and they became 
the property of the claimant. Furthermore, it does not appear from 
anything that has been submitted to this office that the claimant 
sustained any actual damage as a result of the unloading facilities 
remaining on his land. And if, as found by the court, there was no 
obligation on the United States to pay for any use and occupation 
from June, 1926, to March, 1929, clearly there is no obligation to 
pay, as for use and occupation or otherwise, on account of the 
facilities remaining on his land after March, 1929. 

Accordingly, the claim must be and is disallowed. 


(A-37505) 
QUARTERS ALLOWANCE—CUSTOMS SERVICE EMPLOYEES 


Customs Service employees stationed in Canada for six months each year may, 
for the period of such detail, be considered permanently stationed in a 
foreign country and paid quarters allowance, including heat, fuel, and 
light, within the meaning of the act of June 26, 1930, 46 Stat. 818, such 
payments to remain as a charge against the appropriation for “ Collecting 
the Revenue from Customs,” as provided in the act of February 23, 1931, 
46 Stat. 1221, but no such payment is authorized when the employee oc- 
cupies a travel status and receives reimbursement of expenses or per diem 
in lieu thereof. 


Comptroller General McCarl to the Secretary of the Treasury, October 24, 
1931: 


Reference is had to your letter of July 3, 1931, as follows: 


The act of Congress approved June 26, 1930, 46 Stat. 818, provides as follows: 

“That under such regulations as the heads of the respective departments con- 
cerned may prescribe and the President approve, civilian officers and em- 
ployees of the Government having permanent station in a foreign country may 
be furnished, without cost to them, living quarters, including heat, fuel, and 
light, in Government owned or rented buildings and, where such quarters are 
not available, siay be granted an allowance for living quarters, including 
heat, fuel, and light, notwithstanding the provisions of section 1765 of the 
Revised Statutes (U. S. C., title 5, see. 70) : Provided, That said rented quarters 
or allowances in lieu thereof may be furnished only within the limits of 
such appropriations as may be made therefor, which appropriations are 
hereby authorized: Provided further, That the provisions of this act shall 
apply only to those civilian officers and employees who are citizens of the 
United States.” 

In connection therewith, your decision in relation to the following circum- 
stances is respectfully requested. 

The Bureau of Customs has customs officers and employees stationed at cer- 
ta’n places in Canada whose salaries are reimbursable by transportation com- 
panies by reason of the fact that such officers are stationed in Canada to con- 
duct the United States customs business pertaining to the transportation com- 
panies concerned. These officers have permanent stations in Canada and are 
entitled to allowances for living quarters, including heat, fuel, and light. 

Under the circumstances should the amounts paid to such officers for allow- 
ances for living quarters, including heat, fuel, and light, remain as a charge 
against the appropriation “Collecting the revenue from customs” without 
reimbursement? 

At certain points in Canada it is necessary during certain periods of the 
year to detail additional employees to such points to handle the United States 
customs bus‘ness in connection with tourist traffic at those places. These 
details are for a period of approximately six months each year and the place 
to which detailed becomes the permanent station of such employees for the 
period of detail without allowances for subsistence. These officers, if they 
have families, maintain their living quarters at their permanent post of duty 
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in the United States and also must maintain themselves at their detailed sta- 
tions in Canada. 

Under the circumstances would such officers be considered as having a per- 
manent station in a foreign country during the time of their detail and may 
ae be granted an allowance for living quarters, including heat, fuel, and 
light? 

In view of the fact that the provisions of the act above cited are effective in 
the Customs Service on July 1, 1931, your early decision in the matter will 
be appreciated. 


In response to the request of this office of July 14, 1931, for cita- 
tion of the authorities under which employees of the Customs Service 
were situated outside of this country and, also, for charging their 
compensation to the transportation companies, there has been 
received your letter of September 4, 1931, in which it is stated that 
such employees are stationed outside of the United States under the 
general authority conferred upon the Secretary of the Treasury by 
section 251, Revised Statutes, to direct the collection of the revenue 
in such manner as he deems best, and, with respect to the payment of 
compensation by the transportation companies, it is stated: 


Certain employees are stationed in Canada because it is advantageous to the 
public, to the carrier, and to the Treasury Department, and in some instances 
it is of sufficient advantage to the carrier to have the customs examination 
performed prior to the loading of the cars to induce him to bear the expense 
in order to have certain services performed in the foreign country rather than 
to delay the transportation after arrival in this country. 

The present practice in relatively isolated cases has been in effect for ap- 
proximately a quarter of a century during which time no objection has been 
raised to its continuance. It is the opinion of the department that the act of 
March 3, 1917, is not violated and that the opinion of the Attorney General 
(33 Op. Atty. Gen. 2783) of August 10, 1922, is governing. The department is 
also of the opinion that the above act does not apply to reimbursement of 
appropriations for payments of salaries made by the Government to an 
employee who receives no benefits therefrom, may not have knowledge of and 
is in no way influenced by such reimbursement. 

These reimbursable positions have been continued with the knowledge and 
approval of Congress, having been reported annually in detail under the act 
of August 5, 1882 (22 Stat. 256). Since the enactment of the budget and 
accounting law they have been included in the annual budget and are taken 
into consideration in the annual estimates and by the Congress in fixing the 
appropriations. 


The stationing of employees outside of this country in these cases 
will not be further questioned by this office as that appears to be an 
administrative matter. However, the matter of collecting their 
compensation from transportation companies presents an entirely 
different question. 

The act of March 3, 1917, 39 Stat. 1106, provides: 


* * * That on and after July first, nineteen hundred and nineteen, no 
Government official or employee shall receive any salary in connection with 
his services as such an official or employee from any source other than the 
Government of the United States, except as may be contributed out of the 
treasury of any State, county, or municipality, and no person, association, 
or corporation shall make any contribution to, or in any way supplement 
the salary of, any Government official or employee for the services performed 
by him for the Government of the United States. Any person violating any 
of the terms of this proviso shall be deemed guilty of a misdemeanor, and 
upon conviction thereof shall be punished by a fine of not less than $1,000 
or imprisonment for not less than six months, or by both such fine and 
imprisonment as the court may determine. 
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In decision of May 23, 1923, 2 Comp. Gen. 775, it was stated: 


The payment of the salary and expenses of a customs agent by a private 
person or association of persons, as an inducement for his assignment to 
particular line of investigation, either directly to the employee or indirectly 
by reimbursement to the appropriations from which his salary and expenses 
are paid, is prohibited by the act of March 3, 1917, 39 Stat. 1106. 


Also, in decision of September 7, 1923, 3 Comp. Gen. 128, it 
was held: 


The payment to customs officers and employees by steamship companies 
for services rendered outside of official hours in entering or clearing vessels 
is prohibited by act of March 3, 1917, 39 Stat. 1106. 


The opinion of the Attorney General (33 Op. Atty. Gen. 273) 
referred to by you in your letter of September 4, 1931, did not re- 
late to the payment of salary to a Government employee but to pay- 
ment of his travel expenses and hotel bills and is not helpful in the 
instant matter. 

In view of the length of time that this practice has been in 
operation, further objection thereto will not be made during the 
current fiscal year but if it is thought desirable to continue the 
practice of charging the employees’ compensation to the transporta- 
tion companies, the matter should be presented to the Congress for 
its consideration whether the procedure shall be authorized by 
specific legislation to that effect. 

In answer to your first question you are advised that the amounts 
paid to employees situated in Canada as allowances for quarters, 
including heat, fuel and light, pursuant to the act of June 26, 1930, 
46 Stat. 818, should remain as a charge against the appropriation 
for “ Collecting the revenue from customs,” act of February 23, 1931, 
46 Stat. 1221, which contains specific provision for such allowances. 

In answer to your second question you are advised that employees 
stationed in Canada for approximately six months may, for the 
period of such detail, be considered as permanently stationed in a 
foreign country and paid quarters allowance pursuant to the act 
of June 26, 1930, supra. No such payment is authorized when the 
employee occupies a travel status and receives reimbursement of 
expenses or per diem in lieu thereof. 


(A-39050) 


MILEAGE—TRAVEL BY PRIVATELY OWNED AUTOMOBILE— 
BUREAU OF FISHERIES EMPLOYEES 


Mileage for the use of an employee’s own automobile is authorized only under 
the conditions specified in the act of February 14, 1931, 46 Stat. 1103. 
and is dependent upon a determination that such use is more economica! 
and advantageous to the Government, but in view of the nature of the 
duty to be performed by officers in charge of fish-cultural and biological 
stations of the Bureau of Fisheries, they may be authorized in advance 
to use their own automobiles on official travel at given mileage rates 
pursuant to said act of February 14, 1931, the determination of the ques- 
tions of economy and advantage to be made after the travel has been 
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performed and in connection with the examination of the travel voucher 
and the evidence attached thereto. 

The use of a privately owned automobile by reason of personal preference does 
not entitle the employee to mileage. 


Comptroller General McCarl to the Secretary of Commerce, October 24, 1931: 
There has been received your letter of October 5, 1931, as follows: 


There is transmitted herewith a sample of a general travel order which 
it is proposed to issue to the officers in charge of the fish-cultural and biological 
stations of the Bureau of Fisheries for the fiscal year 1932. These superin- 
tendents and directors have authority to issue travel orders to their subordi- 
nates and are responsible for the conduct of the work under their direction. 
Owing to the wide range of territory they must cover and the need of prompt 
action in many cases, it has been the custom for years to issue general 
authority to travel between the stations under their supervision and in the 
vicinity of their home stations as may be necessary. Nearly all of the stations 
are remotely situated. Many of the superintendents have auxiliary stations 
or substations under their direction. A few examples are cited. 

The superintendent of the Birdsview, Washington, station has under his 
supervision six substations in a range of territory covering the northern and 
western parts of the State of Washington. The superintendent of the Clack- 
amas, Oregon, station has five substations in Oregon and southern Washington. 
The superintendent of the Bozeman, Montana, station has three substations— 
all in Montana. The superintendent of the Neosho, Missouri, station has sub- 
stations near Bourbon, Missouri, Langdon, Kansas, and near Tishomingo, 
Oklahoma. The superintendent of the La Crosse, Wisconsin, station has four 
substations—two in Iowa, one in Minnesota, and one in Wisconsin. The same 
is applicable to a more or less degree throughout the list of regular stations, 
about forty-five in all. 

It is respectfully requested that you will advise whether, under the cir- 
cumstances above enumerated, the sample annual travel order transmitted 
herewith is sufficiently specific to comply with the requirements of paragraphs 
12 and 12a of the Standardized Government Travel Regulations to permit pay- 
ment for the use of private automobiles for official travel on a mileage basis 
as authorized by the act of February 14, 1931 (46 Stat. 1103); and, if not, 
it is respectfully requested that you will please indicate what changes are 
necessary to make it a satisfactory authorization. 


The sample travel order accompanying your submission consists of 
the following insertion upon the regular printed form used in the 
Bureau of Fisheries: 


When private automobile is used it should be shown why such motor travel 
is more economical and advantageous to the United States. 

You are authorized to use your private automobile for official travel in lieu 
of other means of transportation. You will be allowed 34% cents per mile when 
using same for personal preference, provided that the cost to the Government, 
including extra travel time and mileage, if any, does not exceed the cost by 
common carrier. You will be allowed 5 cents per mile for official transporta- 
tion that can not be made by common carrier, or where such mode of travel is 
more economical and advantageous to the United States (see paragraph 12a of 
the fiscal regulations). 


The payment of mileage for the use of employee’s own automobile 
is authorized only under the conditions specified in the act of Febru- 
ary 14, 1931, 46 Stat. 1103, and is dependent upon a determination 
that such use is more economical and advantageous to the United 
States. The use of an employee’s automobile for any other reason 
could be authorized only upon an actual expense basis as in para- 
graph 12 of the Standardized Government Travel Regulations. Mile- 
age could not, therefore, be allowed in any amount for the use of an 
employee’s automobile due to “personal preference.” The authority 
for the use of automobiles upon personal preference should, there- 
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fore, be omitted from the travel orders or authorized only on an 
actual expense basis in accordance with the Standardized Govern- 
ment Travel Regulations. 

The act of February 14, 1931, and the Standardized Government 
Travel Regulations, paragraph 12-a, contemplate that the question 
as to the economy and advantage to result to the Government from 
the use of personally owned automobiles by officers and employees 
traveling on official business would be determined, and authority 
for such mode of travel granted, in advance in each particular case 
by the head of the department or establishment concerned, or other 
administrative official to whom such authority had been properly 
delegated, and that blanket authority to officers or employees for a 
definite or indefinite period would not be granted. It is recognized, 
however, that there are circumstances under which general travel or- 
ders necessarily must be resorted to covering those cases, which, by the 
very nature of their duties, are required to travel from official sta- 
tions repeatedly and/or upon the happening of unforeseen events 
necessitating prompt action. 

The travel of officers in charge of fish-cultural and biological sta- 
tions of the Bureau of Fisheries would appear from your submis- 
sion to be among those for whom an exception might be made by 
which general authority for the use of the officer’s own automobile 
at a given mileage rate may be granted in advance by the head of the 
department or establishment and the determination of the question 
of economy and advantage of such mode of travel be made after the 
travel had been performed, and in connection with the examination 
of the travel voucher and the evidence thereto attached. A-—6311, 
July 7, 1931. See, also, decision to you of September 4, 1931, A-38297. 

Accordingly, it is suggested that the insertion in, or addition to, 
the travel orders extending to officials in charge of fish-cultural and 
biological stations be worded somewhat as follows: 

You are authorized to use your privately owned automobile for official travel 
and receive compensation therefor at the rate of 5 cents per mile when such 
use will be more economical and advantageous to the United States. As the 
economy and advantage to result from such use has not been determined in 
advance by the head of this department, a showing of the economy and 


advantage should be attached to your expense voucher. See paragraph 12a 
of the Standardized Government Travel Regulations. 


(A-39105) 


UNITED STATES COURTS—EMPLOYMENT OF RELATIVES OF 
JUDGES 


No person who is related to a judge of the court within the degree mentioned in 
section 67 of the Judicial Code, act of March 3, 1911, 36 Stat. 1105, may be 
employed as stenographic clerk or messenger under the United States Court 
of Customs and Patent Appeals. The court may assign individual clerks 
and messengers to duty with individual justices, but such employees are 
nevertheless in the performance of duties of the court pursuant to its 
assignment. 
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Comptroller General McCarl to Hon. William J. Graham, Presiding Judge, 
United States Court of Customs and Patent Appeals, October 26, 1931: 


Consideration has been given to your letter of October 14, 1931, as 
follows: 

Inquiry has been made of me, and I would like to have your opinion on the 
following: 

Section 192 of the Judicial Code (U. S. Code, title 28, sec. 305) provides for 
the appointment by the United States Court of Customs and Patent Appeals, 
of “five stenographic clerks * * * and such other employees as may be 
appropriated for by Congress.” 

Under this authority five stenographic clerks have been appointed, and are 
serving, each of whom act in the capacity of private clerks and secretaries to the 
judges to whom they are assigned, each clerk doing the work of some one 
particular judge. 

There have been also appointed, under the general provision, five messengers, 
whose salaries have been fixed by the court, with the approval of the Bureau of 
the Budget, and for whom appropriations are regularly made. 

Section 67 of the Judicial Code (U. 8. Code, title 28, sec. 126) provides that 
“no person shall be appointed to or employed in any office of duty in any court 
who is related by affinity or consanguinity within the degree of first cousin to 
the judge of such court.” 

The question arises whether any person who is related within the degree 
mentioned in the statute may be employed by the United States Court of 
Customs and Patent Appeals, as messenger or stenographic clerk. 

I have been unoflicially advised that the matter has been under consideration 
by your office, and that some opinion has been prepared relative to secretaries 
and law clerks of Federal judges. 

If it may be done, I would be glad to have your opinion as to whether 
any appointment, such as indicated in this letter, may lawfully be made by 
our court. 


Section 192 of the Judicial Code, chapter 8, entitled “ The Court 
of Customs Appeals,” act of March 3, 1911, 36 Stat. 1144, provides 
in part as follows: 


In addition to the clerk, the court may appoint an assistant clerk at a 
salary of two thousand dollars per annum, five stenographic clerks at a sal- 
ary of one thousand six hundred dollars per annum each, one stenographic 
reporter at a salary of two thousand five hundred dollars per annum, and 
a messenger at a salary of eight hundred and forty dollars per annum, all 
payable in equal monthly installments, and all of whom, including the clerk, 
shall hold office during the pleasure of and perform such duties as are as- 
signed them by the court. * * * 


See, also, acts of August 5, 1909, 36 Stat. 107, and February 25, 
1910, 36 Stat. 214. The name of the court was changed to “ United 
States Court of Customs and Patent Appeals” by the act of March 
2, 1929, 45 Stat. 1475. There do not appear in any of the statutes 
on which section 305, Title 28, United States Code, was based, the 
words quoted in your submission “and such other employees as 
may be appropriated for by Congress.” However, in the annual 
appropriation acts under the heading “ Court of Customs and Patent 
Appeals ” appears an item “ Salaries: Presiding judge and four as- 
sociate judges * * * and all other officers and employees of the 
court.” For the current fiscal year, see the act of February 23, 1931, 
46 Stat. 1324. 

In the application of statutes prohibiting appointment of relatives 
of United States judges, the accounting officers have recognized a 
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distinction between stenographers, clerks, and messengers of the 
court, and stenographers, clerks, and messengers of individual jus- 
tices, holding that the prohibition applies to the former but not 
to the latter. An early expression of this distinction appears in 
the decision of April 19, 1902, 8 Comp. Dec. 736, applying the act 
of August 13, 1888, 25 Stat. 437, wherein it was stated: 

I am not advised that a private secretary or stenographer to a judge is an 
office, or that such secretary performs any duty in a court. A court stenogra- 
pher would come within the prohibition of the statute but not a private 
secretary to a judge. 

In the later decisions of November 29, 1911, and June 21, 1918. 
wherein the same distinction was recognized, it was carefully noted 
that the controlling statute or appropriation act in each instance 
specifically authorized private stenographers for the justices of the 
courts and not for the courts, and that in such cases the persons 
appointed are employees of the justices and do not hold office or em- 
ployment in the court, citing 4 Comp. Dec. 359; 8 id. 736; and 18 id. 
132. See, also, 1 Comp. Gen. 12, holding as follows (quoting from 
the syllabus) : 

As the stenographers authorized for each justice of the Supreme Court of 
the District of Columbia are appointed by the court generally without mention 
of the justice to whom they may be assigned, the termination of the tenure 
of the office of a justice by death or otherwise does not also terminate the 
tenure of the position of the stenographer assigned to that justice, but the 


stenographer may continue to hold the position until the appointment of an 
official successor. 


In the present instance the controlling statute specifically provides 
that the five stenographic clerks are required to be appointed by and 
to hold office at the pleasure of the court, and their duties are to be 
assigned by the court. The individual justice has no authority to 
appoint, remove, or assign the duties of the individual clerks without 
the prior action of the court. Furthermore, the annual appropria- 
tion acts provide only for “officers and employees of the court.” 
No connection is recognized between individual stenographers or 
messengers and individual justices. Although the court may have 
assigned individual stenographic clerks and messengers to duty with 
individual justices, each of the employees is nevertheless in the per- 
formance of duties assigned by the court. 

You are advised, therefore, I am of the opinion that no person who 
is related to a judge of the court within the degree mentioned in the 
statute may be employed as stenographic clerk or messenger under 
the United States Court of Customs and Patent Appeals. 


(A-39168) 
SATURDAY HALF HOLIDAYS—COMPENSATORY TIME 
Compensatory time for work required on more than one Saturday in excess 


of four hours in units of time of one entire day or more ceases to be a half 
or part holiday granted by the act of March 3, 1981, 46 Stat. 1482, but 
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becomes an entire holiday or additional leave of absence not authorized 
under the law. The statute may properly be applied only by granting 
compensatory time off from duty in units of less than one regular working 
day. 


Comptroller General McCarl to the Public Printer, October 26, 1931: 


Consideration has been given to your letter of October 19, 1931, as 
follows: 


The demand for emergency printing and binding preparatory to and during 
sessions of Congress and to complete this work subsequent thereto will make 
it necessary for practically all day and night mechanical forces in the United 
States Government Printing Office to work 8 hours on each Saturday during 
such times. These employees would thus accumulate 4 hours’ time on each 
Saturday which would, under the Act of March 3, 1931, necessitate their tak- 
ing compensatory time off on a subsequent workday. 

To require employees in our mechanical divisions in such emergencies to 
take compensatory time in less than eight-hour units would, in » large number 
of cases, either bring them to work or dismiss them at unreasonable hours. 
For instance, a large group of women employees would have to leave the office 
at 4 a. m. when the usual means Of transportation are practically at a stand- 
still. Many employees on other forces would be similarly inconvenienced. 

The emergency work for Congress requires a steady force for a period of eight 
hours every workday and night of the week. 

The only other way to secure an adequate force for six days of the week 
would be to rotate the compensatory time for working eight hours each Saturday 
by allowing an equal number of employees to take their half days on suc- 
ceeding workdays of the following week. Such procedure would seriously 
interfere with the orderly and proper handling of emergency work for Congress, 
as jobs left unfinished by the half-day employees would have to be taken over 
by the full-time employees, thus handicapping them in the performance of 
their other duties. Better service could be rendered to Congress by combining 
the Saturday half-holidays into one rest period of eight hours, each, thus 
providing a suitable force for 8 hours’ work each Saturday and avoiding the 
serious interruption of the force on other work days in rotating the four hours’ 
compensatory time granted by the Saturday half holiday law. 

In view of this situation, I request your advice as to whether I have authority 
under the provisions of the law and the emergencies mentioned above to require 
employees whenever needed for congressional work to cumulate their compensa- 
tory time for Saturday service to a total of not to exceed eight hours which 
shall be taken as one day off the succeeding week. 

Your early decision in this matter is earnestly requested. 


In decision to you dated March 7, 1931, 10 Comp. Gen. 400, it was 
held as follows (quoting from the syllabus) : 


Where the combined overtime work required to be performed on more than 
one Saturday in excess of four hours is less than a regular workday, the act 
of March 3, 1931, 46 Stat. 1482, would not preclude granting all of such com- 
pensatory time by the shortening of some one regular workday, but ordinarily 
that should not be done, the law contemplating a shortening of one other work- 
day for each Saturday for which an employee may be required to work more 
than four hours, and, in so far as the exigencies of the service will permit, such 
compensatory shortening should be on a day during the week immediately fol- 
lowing the Saturday on which more than four hours’ work was required. 


In decision of April 30, 1931, 10 Comp. Gen. 497, 499, after quoting 
the said syllabus, it was specifically held as follows: 


In other words, compensatory time may be granted only by the shortening 
of another workday. Therefore, compensatory time for two or more Saturdays 
on which extra work is required, aggregating in time one full day of eight 
hours, may not be granted on one day by excusing the employees for the entire 
day. 

The act of March 3, 1931, grants a half or part holiday, only, not 


an entire holiday or extra leave of absence. The primary purpose 
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was to shorten one workday each week, not to permit the granting of 
entire days of absence from duty with pay, and effect must be given 
to said purpose even though, due to the exigencies of a particular 
service, administrative difficulties may be encountered in the opera- 
tion of the statute. 

Compensatory time for work required on more than one Saturday 
in excess of four hours in units of time of one entire day or more 
ceases to be a half or part holiday, but becomes an entire holiday or 
additional leave of absence not authorized under the law. The statute 
may properly be applied only by granting compensatory time off 
from duty in units of less than one regular working day. 

The question presented is answered in the negative. 


(A-38734) 


PAY, RETIRED—STOPPAGE—DEBTS OF RETIRED EMERGENCY 
OFFICERS TO POST EXCHANGE 


The Administrator of Veterans’ Affairs is not authorized to withhold retired pay 
otherwise due an officer on the separate emergency officers’ retired list of the 
Army to satisfy a debt found in the War Department to be owing from 
such retired officer to an Army post exchange. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, 

October 27, 1931: 

There has been received your request dated October 19, 1931, for 
a decision whether you are authorized to withhold retired pay other- 
wise due Lieut. James H. Hennelly, an officer on the separate emer- 
gency officers’ retired list of the Army, to satisfy an indebtedness of 
$546.84 which the War Department has found to be due from him 
to the post exchange, Headquarters Company, Washington, D. C., for 
items which it is understood he purchased in local stores on the credit 
of the post exchange and for which he has not made payment. 

Army Regulations 210-65, 75 (e) define a post exchange as a “ vol- 
untary unincorporated cooperative association of Army organiza- 
tions whose rights and liabilities are measured by the law of part- 
nership.” 

In Kenny v. United States (1926), 62 Ct. Cls. 328, 337, the United 
States Court of Claims held that money which was the property of 
an Army post exchange was not property of the Government. That 
court has held, also, in the case of 7aggart v. United States, 17 Ct. 
Cls. 322, that no public officer can make the Government either agent 
or trustee for the collection of private debts. 

The act of May 24, 1928, 45 Stat. 735, establishing the emergency 
officers’ retired lists, provides that the retirement pay granted there- 
under “is in lieu of all disability compensation benefits ” granted to 
other veterans under the World War veterans’ act, which compen- 
sation section 22 of the act of June 7, 1924, 48 Stat. 613, provides 
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“shall not be subject to the claims of creditors of any person to 
whom an award is made.” 

It would seem, therefore, that the retired pay otherwise due an 
officer on the separate emergency officer’s retired list of the Army is 
not authorized to be withheld under your direction, and applied to 
satisfy the indebtedness which has been reported to be due an Army 
post exchange, a private creditor of the officer. 




































(A-38942) 


SUBSISTENCE—GUARDS 





The hire and feeding of guards temporarily employed by United States mar- 
shals, or their deputies, in connection with the transportation of prisoners, 
are expenses of the marshal or his deputy. Such traveling guards can not 
be considered employees of an executive department or establishment within 

the purview of the subsistence expense act of 1926, and may not, therefore, 

be paid a commuted rate or a per diem in lieu of actual expenses of 
subsistence. 





Comptroller General McCarl to the Attorney General, October 27, 1931: 

Reference is had to order No. 2220, issued by the Department of 
Justice, September 22, 1931, purporting to authorize on and after 
October 1, 1931, the payment to traveling guards, in addition to 
actual traveling expenses, of a per diem in lieu of subsistence of $4. 
In your letter of October 16, 1931, you state that this order was 
issued under authority of section 4 of the subsistence act of 1926, 44 
Stat. 688. 

The basic authority for the hire of traveling guards is found in 
sections 10 and 12 of the act of May 28, 1896, 29 Stat. 182 and 183, 
as follows: 





Sec. 10. * * * When any of such office deputies is engaged in the service 
or attempted service of any writ, process, subpoena, or other order of the court, 
or when necessarily absent from the place of his regular employment, on official 
business, he shall be allowed his actual traveling expenses only, and his 
necessary and actual expenses for lodging and subsistence, not to exceed two 
dollars per day, and the necessary actual expenses in transporting prisoners, 
including necessary guard hire; and he shall make and render accounts thereof 
as hereinafter provided. 

* + 7 * * 

Seo. 12. That the marshal, when attending court at any place other than his 
official residence, and when engaged in the service or attempted service of any 
process, writ, or subpoena, and when otherwise necessarily absent from his 
official residence on official business, shall be allowed his necessary expenses 
for lodging and subsistence, not exceeding four dollars per day and his actual 
necessary traveling expenses. He shall also be allowed the actual nec essary 
expenses in transporting prisoners, including necessary guard hire. * * 


The foregoing provisions were not changed in any particular, 
in so far as the compensation of traveling guards is concerned, by 
the act of July 1, 1918, 40 Stat. 683, which amended that portion of 
the act of 1896, relating to the allowance of subsistence to marshals 
and office deputies. It was accordingly held in decision of April 4, 
1919, 25 Comp. Dec. 729: 
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The provisions of sections 10 and 12 of the act of May 28, 1896, author zing 
the allowance of “actual expenses in transporting prisoners, including neces- 
sary guard hire,” are not repealed or in any way modified by the act of July 1, 
1918, authorizing the granting of per diems in lieu of subsistence to marshals 
and office deputy marshals. 


The subsistence act of 1926, 44 Stat. 688, provides as follows: 


Sec. 3. Civilian officers and employees of the departments and establishments 
while traveling on official business and away from their designated posts of 
duty shall be allowed their actual necessary expenses in an amount not to 
exceed $7 each for any one calendar day. 

Sec. 4. The heads of departments and establishments, in lieu of the actual 
expenses authorized by section 3, may prescribe a per diem allowance not to 
exceed $6 for any one calendar day or portions thereof for absences of less 
than twenty-four hours. 


The foregoing sections 3 and 4 of the subsistence act are sub- 
stantially the same, except for the maximum amounts allowable, as 
the previous act of April 6, 1914, 38 Stat. 318, and section 13 of the 
act of August 1, 1914, 38 Stat. 680. It will be noted that these acts 
of 1914 providing for actual expenses of subsistence and per diems 
in lieu of subsistence had been in force for a number of years before 
the act of July 1, 1918, supra, and, also, before the decision of 25 
Comp. Dec. 729. You refer to the decision in 27 Comp. Dec. 807, 
holding that an expert witness is an employee of the United States 
within the meaning of the act of April 6, 1914, supra, and urge that 
it follows that traveling guards temporarily employed in connection 
with the transportation of prisoners are, also, employees of the 
Government within the meaning of the subsistence acts. 

There is, however, a distinction between the employment of experts 
as witnesses and the employment of traveling guards. The services 
of expert witnesses are rendered in behalf of the Government and 
they are employed on authority from the Attorney General in each 
particular case. Paragraphs 1033 to 1044, Instructions to United 
States Attorneys, Marshals, Clerks and Commissioners, October 1. 
1929. On the other hand, traveling guards are employed by the 
marshal or deputy and the determination of the necessity for their 
hire is left to the discretion of the marshal. In other words, the 
expense of guard hire is an expense of the marshal or his deputy, 
as is, also, the expense of feeding the guard. Traveling guards can 
not, therefore, be considered civilian employees or officers of an 
executive department or establishment of the Government. Accord- 
ingly, the subsistence act of 1926 is not applicable to traveling 
guards, and there is no authority to allow such guards a commuted 
rate or per diem in lieu of actual expenses of subsistence. 

You are requested to take such action as may be necessary to 
revoke the order No. 2220, as this office will have no choice but to 
disallow credit in the marshal’s or deputy marshal’s accounts of all 
per diem in lieu of subsistence paid to traveling guards. 
136605°—32——12 
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(A-38990) 


TRAVELING EXPENSES—MILEAGE FOR USE OF OWN 
AUTOMOBILE—TIPS 


Tips to hotel porters are expenses of transportation and may not be reimbursed 
to persons authorized to travel by their personally owned automobiles at 
mileage rates as permitted by the act of February 14, 1931, 46 Stat. 1103. 


Comptroller General McCarl to the Attorney General, October 30, 1931: 
Reference is had to your letter of October 7, 1931, requesting 
review of the action of this office in refusing to certify for payment 
upon preaudit 19 items of tips to hotel porters, aggregating $4.75, 
claimed in the expense voucher of R. A. Swadley, inspector of the 
Bureau of Prisons, for the month of August, 1931, for the reason 
that the inspector was using his personally owned automobile upon 
a mileage basis. It is suggested by you that the mileage allowance 
is in lieu of actual operating expenses of the automobile, particular 
attention being invited to the title to the act of February 14, 1931. 
The act of February 14, 1931, 46 Stat. 1103, is as follows: 


AN ACT To permit payments for the operation of motor cycles and automobiles used for 


necessary travel on official business, on a mileage basis in lieu of actual operating 
expenses 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That a civilian officer or employee 
engaged in necessary travel on official business away from his designated post 
of duty may be paid, in lieu of actual expenses of transportation, under regu- 
lations to be prescribed by the President, not to exceed 3 cents per mile for 
the use of his own motor cycle or 7 cents per mile for the use of his own auto- 
mobile for such transportation, whenever such mode of travel has been pre- 
viously authorized and payment on such mileage basis is more economical 
and advantageous to the United States. This act shall take effect July 1, 
1931, and all laws or parts of laws are hereby modified or repealed to the extent 
same may be in conflict herewith. 

It is a well-settled rule of statutory construction that, while ref- 
erence may be made to the title of an act to clarify an ambiguity in 
the body, the title can not be used to extend or restrain any positive 
provisions contained in the body of the act. Hadden v. Barney, 5 
Wall. 107. There is no ambiguity in the provisions of the act of 
February 14, 1931, supra, necessitating any reference to its title, 
and the title may not, therefore, be considered in construing and 
applying its provisions. The statute expressly provides for payment 
of mileage “in lieu of actual expenses of transportation.” Tips to 
hotel porters uniformly have been considered as expenses of trans- 
portation. (19 Comp. Dec. 218; Appeal No. 87176, August 9, 1921; 
and A-16347, December 7, 1926.) See, also, paragraph 8 of the 
Standardized Government Travel Regulations. Paragraphs 12 and 
12 (a) of the Standardized Government Travel Regulations, regard- 
ing the use of personally owned automobiles upon an actual expense 
basis and upon the mileage basis, respectively, are to be read in 
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connection with the other provisions of the regulations. For instance, 
an employee authorized to use his automobile on an actual expense 
basis, while limited, so far as expenditures connected with his auto- 
mobile are concerned, to the items permitted by paragraph 12, would 
be entitled to reimbursement, in addition to such expenses, for tips 
to hotel porters and other incidental expenses of transportation. 
Paragraph 12 (a), which is the regulation for mileage “in lieu of 
actual expenses of transportation ” must be read in connection with 
paragraph 8 defining transportation expenses. Accordingly, a Gov- 
ernment officer or employee using his own automobile upon an au- 
thorized mileage basis is not entitled, in addition to such mileage, 
to reimbursement for tips to hotel porters. Upon review, the action 
taken in the audit of not certifying the tips to hotel porters for 
payment to R. A. Swadley, must be, and is, sustained. 


(A-38826) 
DAMAGES TO PRIVATE PROPERTY—PROHIBITION ENFORCEMENT 


There is no authority for a United States marshal to use the proceeds of a sale 
of an automobile forfeited to the United States under the national probibi- 
tion act of October 28, 1919, 41 Stat. 315, to reimburse the owner of 
another automobile for damages sustained in a collision with the forfeited 
automobile after its seizure by prohibition agents. The proceeds of such 
sales may be used only to pay charges and liens expressly authorized by 
section 26 of said act, and the balance is required to be deposited in the 
Treasury as miscellaneous receipts. 


Decision by Comptroller General McCarl, November 3, 1931: 


United States Marshal A. W. Harvey has requested review of 
settlement F-30912-J, dated August 10, 1931, whereby credit was 
disallowed in his accounts for the amount of $49.15 paid by him, per 
sales report No. 1 of his account for the quarter ended September 30, 
1929, to J. R. Violette from the proceeds derived from the sale of a 
Lincoln automobile seized on September 13, 1928, by Prohibition 
Agent Gerald R. Petrie, as reimbursement for alleged damages to 
Mr. Violette’s automobile resulting from a collision with the Lincoln 
car, while the latter was being driven to Newport, Vt., for storage. 

The following report of the accident was submitted by Agent 


Petrie to Deputy Prohibition Administrator Bert S. Hyland on 
September 15, 1928: 


I am enclosing herewith report of accident which took place on our way 
into Newport with seized Lincoln on the morning of Sept. 18th. 

Being alone at the time, I made a seizure of a Lincoln touring car with load 
of liquor on the above date. I secured the services of Inspectors Standish and 
Bassett of the border patrol in bringing the seized car and liquor and the one 
prisoner into Newport. I took the prisoner with me in #1937, Inspector 
Standish drove the seized Lincoln, while Bassett drove the patrol car, in which 
he and Standish were working. I was ahead, the Lincoln was in the middle 
and the border patrol car was last. 
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While coming down Pleasant St. into Newport, Standish found himself 
behind a slow moving vehicle travelling in his same direction, I having gotten 
some distance ahead in #1937. A car was coming in the opposite direction 
so that Standish was unable to pull around the slow moving vehicle ahead of 
him so he tried to stop; the brakes on the Lincoln did not work, so to avoid 
hitting the vehicle ahead of him he endeavored to pull out and get around it 
only to collide with the car which was coming in the opposite direction. 

The Lincoln was heavily loaded and was proceeding down a grade when 
this happened so that it would require a good brake to completely stop it. 

The damage to the privately owned car was not large, consisting of a jammed 
fender, radiator, and a broken headlight. However, the driver was unable to 
work that day and wants to claim that as damages also. Mr. Violette, the 
last I knew, was having his car repaired and as soon as same was done was to 
file with you a claim for damages. 

I do not know our position on a case of this kind, but will gladly answer 
any questions or give you further information on it that I may know or find 
out. 

The forms I am sending you are some that I secured from the border patrol 
office. 


The matter appears to have been reported by Mr. Hyland to Pro- 
hibition Administrator J. S. Lewis, who replied on October 9, 1928, 
as follows: 


I am returning forms 26, 27, and 28 with reference to the accident in which 
the seized Lincoln touring car was involved as these forms are only applicable 
to Government-owned Cars. 

In view of instructions as given in depariment letter dated June 19, 1925, 
which states that the Government is not responsible for a tort made by one 
of its agents, it is extremely doubtful if the department will pay the bill if 
submitted as a claim for damages. 

However, it is clearly evident from the report that this accident was not the 
fault of the agent, but was caused by defective brakes on the seized car while 
this agent was taking it to Government storage; therefore this bill is part of 
the expense incidental to the seizure, and should be paid from the proceeds of 
the sale when the case is disposed of. 

Will you please keep in touch with this case and when the cur is forfeited 
and sold present the bill to the department making the sale. That is, if the 
United States Marshal sells the car take the matter up with him and have this 
bill paid out of the proceeds of the sale. 


From the marshal’s sale report it appears that the seized automo- 
bile was condemned and forfeited under the provisions of the national 
prohibition act of October 28, 1919, 41 Stat. 315, that it was sold by 
the marshal on June 29, 1929, for the sum of $85, and that after 
deducting from such sum the amount of $35.85, representing the 
expenses of advertising the seizure and the sale of the automobile, 
the storage charges, and the fees in the case, the balance of the pro- 
ceeds of the sale, $49.15, was paid to Mr. Violette on account of the 
alleged damages to his automobile. 

In his request for a review of the action of this office in disallowing 
credit for the item as an unauthorized payment from the proceeds 
of the sale, the marshal states: 


This matter has been taken up with the deputy prohibition administrator 
for the district of Vermont who calls our attention to the fact that the expense 
should be considered as a “securing evidence expense” incidental to the 
seizure of the automobile, in view of the fact that the accident happened 
immediately after the car was seized and while the agent was taking it to 
a place of storage. He was unfamilar with the car and consequently not 
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aware of its condition, and should not be held responsible for the collision 
which resulted when the automobile was proceeding down grade and then it 
was found there were no brakes on the car. It appears that the owner of 
the damaged car had a rightful claim against the seized automobile and as a 
matter of law his claim would probably have resulted in a lien against the 
seized automobile had he pressed his claim in court. 

Section 3617, Revised Statutes, provides that the gross amount of 
all moneys received from whatever scource for the United States, 
shall, with an exception not here material, be paid into the Treasury 
“without any abatement or deduction on account of salary, fees, 
costs, charges, expenses, or claim of any description whatever.” 
There is no authority of law for a United States marshal to pay 
from the proceeds of a sale made by him of an automobile forfeited 
under the provisions of the national prohibition act of October 28, 
1919, any expenses or claims not specifically authorized by that act 
to be paid from such proceeds. Section 26 of the said act, 41 Stat. 
315, limits the items to be deducted from the proceeds of the sale of 
property forfeited thereunder to the expenses of keeping the prop- 
erty, the fee for the seizure, and the cost of the sale; and expressly 
requires that the balance, after the payment therefrom of any liens 
on the vehicle judicially determined to be bona fide and proper, see 
11 Comp. Gen. 97, shall be covered into the Treasury as miscellaneous 
receipts. 

No lien on the car in favor of a private individual could be created 
after the car was seized by and was in the possession of the Govern- 
ment, nor does it appear that any lien on the car was determined by 
the court to exist in favor of Mr. Violette. Accordingly, and as the 
claim for damages in the present case does not come within any of 
the classes of items authorized to be paid from the proceeds of the 
sale, the payment of such claim by the marshal was unauthorized 
and illegal. A-13226, March 5, 1926. 

In the absence of specific statutory authority therefor, the United 
States is not liable for injuries or damages to the person or the 
property of individuals caused by the torts or negligence of its em- 
ployees or officers, or by its authorized activities. See A-19354, 
August 9, 1927; 1 Comp. Gen. 178; 8 id. 661. Even were the rule 
otherwise there would appear to be no valid claim in this case as it is 
reported that the accident was not the fault of the agent. But how- 
ever that may be, it is clear that as there is no authority of law for 
the payment of any amount to an individual out of the proceeds of 
the sale of a vehicle condemned and forfeited under the provisions 
of the national prohibition act, for damages to his property alleged 
to have resulted from a collision with the seized vehicle, nor any 
appropriation available for the payment of such a claim, the disallow- 
ance of credit in your accounts for such payment was correct, and, 
upon review, must be and is sustained. 
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The amount of $49.15 should be deposited by the marshal without 
further delay, to be covered into the Treasury as miscellaneous 
receipts, as expressly required by the applicable statute. 


(A-39254) 
TRANSPORTATION—DEPENDENTS OF ARMY OFFICER 


An officer of the Army ordered to make a permanent change of station from 
a duty post on the west coast to a duty post on the east coast, who was 
directed to utilize transportation by Army transport from San Francisco, 
Calif., to New York, N. Y., for himself and dependents, but was permitted 
to travel overland on condition that no additional expense to the Govern- 
ment would be incurred, is not entitled to payment of the commercial cost 
of transportation computed by the all-rail route between his old station 
and his new station, but computation must be over the directed route 
utilizing transportation by Army transport. 


Comptroller General McCarl to Col. G. M. Hoffman, United States Army, 
November 5, 1931: 


There has been received your letter of October 8, 1931, requesting 
decision whether you are authorized to make payment on a voucher 
transmitted therewith in favor of Col. G. R. Lukesh, C. E., United 
States Army, in the amount of $382.46, representing the commercial 
cost of transportation of his dependent from Portland, Oreg., to 
New York, N. Y., the officer having been directed to utilize trans- 
portation by Army transport from San Francisco, Calif., to New 
York, but upon his request was permitted to travel overland on 
condition that no additional expense to the Government would be 
incurred. 

Special Orders No. 131, War Department, dated June 5, 1931, 
provides: 


4. Colonel Gustave R. Lukesh, Corps of Engineers, is relieved from further 
assignment and duty at Portland, Oregon, to take effect at such time as will 
enable him to comply with this order, will proceed at the proper time to San 
Francisco, California, and sail on the transport scheduled to leave that port 
on or about August 29, 1931, for New York City, and upon arrival take station 
and report by letter to the Chief of Engineers for assignment to duty with the 
first New York engineer district. In addition to this assignment, Colonel 
Lukesh is detailed to duty with the Organized Reserves of the Second Corps 
Area and will report to the commanding general Second Corps Area for 
instructions. The travel directed is necessary in the military service. All 
authorized expenses or allowances connected therewith, including crating and 
shipment of household goods and transportation of dependents, are chargeable 
to river and harbor funds allotted to the first New York (N. Y.) engineer 
district, in accordance with section 5, river and harbor act, approved March 3, 
1925. 


Permission to travel overland was granted by letter of June 25, 
1931, from The Adjutant General of the Army by order of the 
Secretary of War, as follows: 

1. Referring to your letter of June 12, 1931, requesting leave of absence and 
authority to change station overland, attention is invited to paragraph 1, 


Special Orders 144, War Department, June 20, 1931, granting you a leave of 
absence for ten days effective about August 10, 1931. 
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2. Your request to proceed overland to your new station is approved, provided 
no additional expense to the Government is incurred. You will be allowed 
mileage by the shortest travel route from your present station to San Fran- 
cisco, California, and will be reimbursed for subsistence to which you would 
have been entitled had you travelled on the transport. In addition to this, you 
will be allowed travel time from Portland, Oregon, to San Francisco, then nine- 
teen days detached service, the time required for the transport to make the 
trip from San Francisco to New York City. 

3. It is desired that you notify the Quartermaster General that the reserva- 
tions on the August 29th transport will not be utilized by you. 

It is stated that the travel by the dependents of the officer was by 
the officer’s private automobile, journey commenced August 10, 1931, 
and completed August 31, 1931. 

The furnishing of transportation in kind is authorized for an 
officer’s dependents by section 12 of the act of May 18, 1920, 41 Stat. 
604, and the money payment in lieu of transportation in kind is 
authorized by section 12 of the act of June 10, 1922, 42 Stat. 631. 
Prior to May 18, 1920, officers on change of station were compelled 
to bear the entire cost of transporting their dependents, except as 
provision was made for the transportation of the families of officers 
on Army transports. The purpose of the above-cited act was to 
relieve officers of the cost of transportation of their dependents, 
actually necessary, from one permanent station to another. 2 Comp. 
Gen. 638, 640. The legislation was passed with knowledge of the 
transportation then being provided and where transportation by 
transport was available and practicable it was obviously not the 
intention to provide other and more expensive transportation for the 
dependents of officers. The basic statute authorizes the furnishing 
of transportation “in kind” and when transportation by an Army 
transport has been offered and declined transportation “in kind” 
has been furnished by the Government and the officer can not increase 
his rights by declining the transportation. Since the passage of the 
above-cited act of 1920, as well as prior thereto, the Army has main- 
tained transports between points on the west and east coasts to facili- 
tate Army transportation, and where it has been administratively 
determined that such mode of transportation is available for an 
officer and his dependents directed to make a permanent change of 
station, their rights under the law are fixed on the basis of the route 
involving the use of the transport. Paragraph 6-D of Army Regu- 
lation 30-920 respecting the routing of dependents is in harmony 
with this construction of the law. 

The facts in this case show that transportation was available for 
Colonel Lukesh and his dependents on an Army transport, and that 
for his own convenience and pleasure he was permitted to travel over- 
land on the condition that no additional expense to the Government 
would be incurred. The fact that the reservations on the transport 
surrendered by him were utilized by other travelers is immaterial. 
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The rights of the officer, as to himself and his dependents, are fixed 
on the basis of the directed travel by the shortest usually traveled 
route from Portland to San Francisco, thence by Army transport to 
the new station. Travel to New York, N. Y., having been completed 
by the officer’s dependents without transportation having been 
furnished by the Government to San Francisco and without utilizing 
the transportation offered on the transport, he is entitled on the 
voucher only to the commercial cost of rail transportation involved 
from Portland to San Francisco. You are advised that payment of 
the commercial cost of transportation by all-rail route from Portland 
to New York, as claimed on the voucher is not authorized 


(A-39215) 
ST. ELIZABETHS HOSPITAL—PERSONAL FUNDS OF PATIENTS 


A patient of St. Elizabeths Hospital, for whom no guardian or committee has 
been appointed, may not be permitted to withdraw his personal funds on 
deposit in the Treasury to his credit for the purpose of private investment, 
and there is no authority to invest such personal funds on deposit to the 
credit of the patient in Government interest-bearing securities, or otherwise, 
so as to earn interest for the benefit of the patient while he remains in the 
institution. 


Comptroller General McCarl to the Secretary of the Interior, November 6, 
1931: 


There has been received your letter of October 22, 1931, requesting 
decision whether Arthur Wilhelm Hellman, a patient at St. Eliza- 
beths Hospital, presumably without guardian or committee appointed 
for him, may be permitted, as requested by him in letter of October 
15, 1931, to the superintendent of the hospital, to withdraw for 
private investment personal funds deposited in the Treasury to his 
credit. 

The letter from the patient referred to above was transmitted to 
your office from the assistant superintendent of St. Elizabeths 
Hospital by letter of October 17, 1931, which reads in part as follows: 


The Comptroller General has held, upon direct request, during the period of 
the last war, that the funds on deposit in the Treasury on the hospital books, 
to the credit of patients, under title of trust funds, could not be used for the 
purpose of buying Liberty bonds in order to draw interest for the benefit of the 
patients. Under date of October 14, 1930, A-83445, and March 31, 1931, A-35828, 
Comptroller General decided that where patients in the hospital owned Liberty 
bonds in the possession of the hospital, such Liberty bonds could be cashed in 
and the funds put to the benefit of the patients who were the owners of said 
bonds. This was referred to the Treasury Department for action. The Secre- 
tary of Treasury, in cases where bonds owned by patients had matured, such 
bonds having been registered in the name of the owner, and not having been 
assigned, referred to the Solicitor of the Treasury for advice as to whether or 
not the redemption could be made in accordance with the Comptroller General’s 
opinion. 

Under date of August 5, 1931, the Assistant Secretary of the Treasury 
advised the Secretary of the Interior that the Solicitor of the Treasury had 
given an opinion that payment would not be made to the disbursing agent of 
St. Elizabeths Hospital for the reason that the statute relied upon does not 
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confer authority to convert securities into “funds” to be deposited. Further, 
that the Treasury Department would not make payment to the disbursing 
agent for the purposes of deposit, and under ordinary conditions would make 
payment only upon assignment by a legally appointed guardian, or upon 
assignment by the registered holder himself in a lucid interval, or upon 
recovery from his illness. He further stated, however, as the securities had 
matured and were no longer drawing interest and in order to avoid unnecessary 
loss of income, the Treasury Department would consider the redemption of 
the bonds provided they were authorized to be registered in the name of John 
Canny. In order to protect the interest of the patient this course was pursued 
and an investment made of as much as could be possible, and the balance 
remitted in cash to the hospital to be placed to the credit of John Canny. 

Inasmuch as it was recognized that the patient did have securities and con- 
version was authorized, it is thought that the Comptroller General may change 
his decision, and for this reason the case is agiin presented. in accordance with 
the request of the patient, and the Comptroller asked if the hospital is authorized 
to permit the investment as requested by Arthur Wilhelm Hellman. 


Section 4839, Revised Statutes, as amended, now title 24, U. S. C., 
section 165, provides in part as follows: 


* * * ‘The superintendent * * *, shall subject to the approval of the 
board of visitors, appoint a responsible disbursing agent for the institution, who 
shall give a bond satisfactory to the Secretary of the Interior. * * * The 
said disbursing agent, under the direction of the superintendent, shall have the 
custody of and pay out all moneys appropriated by Congress for Saint Eliza- 
beths Hospital, or otherwise received for the purposes of the hospital, and all 
moneys received by the superintendent in behalf of the hospital or its patients, 
and keep an accurate account or accounts thereof. The said disbursing agent 
shall deposit in the Treasury of the United States, under the direction of the 
superintendent, all funds which may be intrusted to the latter by or for the 
use of the patients, which shall be kept in a separate account; and the said 
disbursing agent is authorized to draw therefrom, under the direction of the 


said superintendent, from time to time, under such regulations as the Secretary 
of the Interior may prescribe, for the use of such patients, but not to exceed 


for any one patient the amount intrusted to the superintendent on account of 
such patient. * * * 


The decisions of October 14, 1930, and March 31, 1931, A-33445 and 
A-35828, referred to in the letter of October 17, 1931, from the assist- 
ant superintendent of St. Elizabeths Hospital, did not authorize the 
conversion or reinvestment of the bonds other than to convert them 
into cash and to deposit the proceeds thereof to the credit of the 
patient as a trust fund. It would appear from the assistant superin- 
tendent’s letter of October 17, 1931, that, in the case of John Canny, 
A-35828, the matured bonds owned by the patient were redeemed by 
the Treasury Department and the proceeds thereof were in fact re- 
invested in Government bonds, and if so such reinvestment was 
accomplished without sanction of this office, and would appear to be 
in direct contravention of section 4839, Revised Statutes, as amended, 
supra. 

In 4 Comp. Gen. 1062, involving a similar question submitted by 
you, it was held as follows: 


As to the further question whether the funds of the patient may be invested 
in Government interest-bearing securities or otherwise so as to earn interest, 
there is much to persuade that such a procedure should be permitted, but it 
must be borne in mind that while Government securities are the ideal invest- 
ment yet they are not always purchasable at par but usualiy above par, and thus 
may affect the interest return. But however that may be, the specific direction 
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of the statute is that the moneys be deposited in the Treasury, and there 
being no provision therein either for investment or that the funds shall bear 
interest while so deposited, there is no authority to place them at interest. It 
seems that in exceptional cases minor amounts are likely to be involved, sc 
that the question of interest is not pecuniarily material. If, however, it is 
thought administratively there should be an interest return, the question is 
one for the consideration of Congress. (See also decision of September 20, 
1929, A~28682, to you.) 


The rule is well established that where no guardian or committee 
has been appointed, the patient may not be permitted to withdraw 
his personal funds on deposit in the Treasury to his credit for the 
purpose of private investment, and since there is nothing presented 
in your letter of transmittal nor in the letter of October 17, 1931, from 
the assistant superintendent of St. Elizabeths Hospital, which would 
warrant any exception to said rule, it is for application in the present 
case. 


(A-38679) 
REFUND OF CONSULAR FEES—AMERICAN FISHING VESSELS 


Where American fishing vessels, which operate under agreements whereby the 
members of the crew are entitled to share in the proceeds of the catch, 
touch at a foreign port for the purpose of selling the cargo, but, upon 
failure to receive a satisfactory price therefor, return to a port of the 
United States without having landed the cargo at a foreign port, and are 
required by customs officials to furnish a consular invoice, the certification 
of such invoice is an official service of consular officers to American vessels 
and seamen within the contemplation of section 12 of the act of June 26, 
1884, 23 Stat. 56, for which no charge or fee should be collected. Such 
services being required to be rendered free of charge, the collection by an 
American consul of fees therefor is in error and such fees may be 
refunded. 


Comptroller General McCarl to the Secretary of State, November 7, 1931: 

I have your letter of October 8, 1931 (FA 146.4/108), regarding 
the request of the American consul at Prince Rupert, British 
Columbia, Canada, for authority to refund fees collected on certain 


consular invoices as set forth in letter to you dated September 19, 
1931, as follows: 


I have the honor to refer to my despatch No, 742, dated August 26, 1931 
(file number 622/862.8), regarding the collection of fees for the certification of 
invoices covering return of halibut cargoes to the United States, and to request, 
in view of the fact that this service would appear to be covered by the last 
paragraph of Note (MM)5 of section 721, Article XXXI of the Consular 
Regulations, that this office be authorized to refund the following fees collected : 


Py | 
Invoice number Date Vessel 


Marcus Ness. 
John Monson 


A ei &- wet bh, 


mr - &, i 





DECISIONS OF THE COMPTROLLER GENERAL 173 


Instructions issued by the Secretary of State under the provisions 
of section 721, Article XX XI, of the Consular Regulations for the 
guidance of consular officers, concerning special regulations affecting 
“ fish taken by American vessels ” (Note MM), are in part as follows: 


4. If fish or other products are shipped to the United States by the master, 
owner, or agent of the taking vessel or vessels, otherwise than in the taking 
vessel, the merchandise must be accompanied by a consular invoice executed 
by said master, owner, or agent, and there must be attached to or included in 
such invoice a declaration as follows: 

” a * - ” * * 

5. The procedure should be as follows with regard to fish or other products 
shipped to the United States by a firm in a foreign country which has purchased 
them from the master, owner, or agent of the taking vessel. The declaration 
prescribed in (4) above, should be executed by the master and two members 
of the crew of the American fishing vessel for the entire quantity discharged 
at the foreign port, this form to be kept on file by the American consul having 
jurisdiction at that port. At the time of the shipment of any part of this 
merchandise to the United States a consular invoice should be executed by 
the firm which purchased the fish from the American vessel (or by the agent 
of such firm), and there should be attached to or included in such invoice a 
declaration as follows: 

* ok a * ” a * 

6. When the invoice is certified for the owner, master, or other agent of the 
taking vessel, no fee is to be charged; but if the fish or other products be 
shipped to the United States by a firm which has purchased them from the 
owner, master, or other agent of the taking vessel, the fee prescribed by item 
1 of the tariff of fees should be collected. 


+ % * o + a” 


7. Fish and other marine products landed by American fishing vessels in 
Alaska, assembled there, shipped to Canada and held in bonded storage at a 
place where a United States customs officer is stationed or available, until a 
sale therefor is obtained, may come forward to the United States, in accordance 
with the provisions of article 217 through 219 of the Customs Regulations of 
1923, under in transit seals and manifest, if such products arrived at the point 
of storage and transshipment in Canada under like seals and manifest. In 
such a case no consular documentation is required. However, if the products 
did not arrive in Canada under in-transit seals, a consular invoice and declara- 
tion should be executed in accordance with (4) or (5) above, as the circum- 
stances may require. 

It thus appears that consular invoices to accompany the merchan- 
dise are required when the fish or other products of American fisheries 
are shipped to the United States (1) by the master, owner, or agent 
of the taking vessel, or (2) by a firm in a foreign country which has 
purchased them from the master, owner, or agent of the taking vessel. 
When fish or other marine products are landed by American fishing 
vessels in Alaska, assembled and shipped to Canada for storage until 
a sale therefor is obtained, and forwarded to the United States, no 
consular documentation is required if such products arrived at point 
of storage and transshipment in Canada under in transit seals. 
However, if the products did not arrive in Canada under in transit 
seals, a consular invoice is required. 

The facts and circumstances surrounding the issuance of consular 
invoices and the collection of fees therefor with respect to the 
shipments mentioned in the letter of the American consul, are not 
stated. It is understood, however, from the submission, that the 
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services for which the fees were collected in each instance were 
rendered in conection with the return of halibut cargoes to the 
United States under circumstances such as considered in decision of 
October 2, 1931, A-38679; that is to say, on cargoes of fish or other 
marine products, taken by American fishing vessels operating under 
agreements whereby the members of the crew participate in the pro- 
ceeds of the catch, which are brought to a foreign port for the purpose 
of selling same, but which, upon failure to obtain a satisfactory price 
therefor, are returned on the vessel taking same to a port of the 
United States without having landed the cargo at a foreign port. If 
such are the facts in the cases here presented, consular documentation 
of the cargoes under consideration is not specifically covered by the 
instructions issued under section 721 of the Consular Regulations, 
supra, since the cargoes have not been shipped to the United States 
by the master, owner, or agent of the vessel otherwise than in the 
taking vessel; nor sold and shipped to the United States by the 
purchaser; nor landed or shipped to a foreign port for storage or 
otherwise and transshipped to the United States. With respect to 
requiring consular documentation in such cases and the collection of 
fees therefor, it was said in decision of October 2, 1931: 

The necessity for requiring a cert'fied invoice in such cases is primarily a 
matter for the determination of the Secretary of the Treasury. It is apparent, 


however, that the purpose of the requirement in this instance is not for the 


collection of duties but to inform the Government whether forbidden things are 
being imported. 


I have to advise, therefore, that the services rendered by consular officers 
in certifying invoices for American fishing vessels under the circumstances 
referred to herein are official services to American vessels and seamen within 
the contemplation of section 12 of the act of 1884, supra, for which no charge 
or fee should be collected. * * * 

If the facts are as indicated, the services in the case under con- 
sideration were required to be rendered free of charge under the 
provisions of section 12 of the act of June 26, 1884, 23 Stat. 56, and 
the collection by the American consul of fees for such services was 
made through error, and said officer is authorized to refund to each 
of the various claimants the amount of fees thus erroneously col- 
lected, upon taking their receipt therefor in full settlement of the 
erroneous collection, said receipt to be filed with the account in which 
credit is claimed. 


(A-39253) 


BURIAL EXPENSES—AMERICAN SEAMEN 


The funds appropriated for the burial of American seamen in foreign countries 
under the general appropriation for “ Relief and Protection of American 


Seamen” are available only in cases in which the vessel upon which the 
seaman was last employed had been relieved of liability for his care and 
treatment and he had become a charge on the consulate. 
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Comptroller General McCarl to the Secretary of State, November 9, 1931: 

There has been received your letter of October 24, 1931, requesting 
to be advised whether the American consul in charge at Halifax, 
Nova Scotia, is authorized to pay from Government funds the 
funeral expenses of Fred A. Nelson, a seaman who was left in the 
hospital at Halifax, without consular discharge, by the master of the 
American trawler Holy Cross. You invite attention to a telegram 
from the American consul dated October 23, as follows: 

Body of seaman Fred A. Nelson left in local hospital by trawler Holy Cross, 
official number 228057, without discharge at consulate general awaiting burial 
Since death here 15th in spite of master’s statement at consulate general that 
he had made funeral arrangements with his company. Owners do not answer 
telegrams from the consulate general and undertaker. Seaman believed to 
have been native American. In the circumstances would Comptroller General 
approve accounts if I paid for undertaker and burial. Please instruct by 
telegraph. 

As the seaman in question was not discharged and was placed in 
the hospital by the owners of the Holy Cross, that vessel was never 
relieved of the duty and responsibility of furnishing medical treat- 
ment and returning the seaman to the United States and disposing of 
the remains in the case of death. A-16650, January 20, 1927; 2 Comp. 
Gen. 74. While there is a specific provision in the appropriation 
for “ Relief and Protection of American Seamen,” act of February 
23, 1931, 46 Stat. 1312, for the burial of American seamen in foreign 
countries that relates only to cases in which the vessel upon which the 
seamen was last employed had been relieved of liability for his care 
and treatment and he had become a charge on the consulate. 

In the present case the disposition of the remains of the deceased 
seaman is a matter between the undertaker and the master of the 
vessel or the relatives of the seaman, if any, or the city authorities. 
Accordingly, the consular officer is not authorized to pay therefor 
from any appropriation under the control of the State Department. 


(A-89102) 


MILEAGE—USE OF PERSONALLY OWNED AUTOMOBILE—FERRY 
FARES 


The mileage allowance authorized by the act of February 14, 1931, 46 Stat. 
1103, for the use of an employee’s own automobile is in lieu of all expenses 
of transportation and precludes any allowance for ferry fares in addition 
to mileage. The mileage is to be computed over the distance actually 
traveled, including the distance traveled by ferries, even though such 
distance is not recorded upon the speedometer of the automobile. 


Decision by Comptroller General McCarl, November 12, 1931: 

F. B. Bomberger, assistant chief, division of cooperative market- 
ing, Federal Farm Board, has requested review of the disallowance 
by this office, upon preaudit, of $4.60 of the amount claimed upon 





176 DECISIONS OF THE COMPTROLLEK GENERAL 


voucher No. 1321 as reimbursement of expenses incurred by him 
September 4 and 5, 1931. 

It appears that this employee was on a leave of absence at Ocean 
City, Md., from August 21 to September 4, 1931. At 1 p. m. Sep- 
tember 4, 1931, he left Ocean City for Snow Hill, Md., his first post 
of duty, where he arrived at 1.40 p.m. He left there on the same 
day at 2 p. m. going thence, in turn, to Pocomoke, Md.; Olney, Va.; 
through Cape Charles and Norfolk, Va., to Suffolk, Va., where he 
arrived at 8.25 p. m., the same day, September 4, 1931, leaving Suffolk 
the next morning at 8 o’clock, and arriving in Washington at 2 p. m., 
September 5, 1931. He claimed mileage for the use of his personally 
owned automobile from Ocean City to Cape Charles, Va., and from 
Norfolk to Washington, D. C., a total of 334 miles at seven cents 
per mile or $23.38. In addition to the mileage, he claimed ferry 
fees from Cape Charles to Norfolk, $4.30, and from Norfolk to 
Portsmouth, 30 cents, which were disallowed on preaudit for the 
reason that mileage for the use of a privately owned automobile is 
exclusive of all cost of transportation between the points involved. 

In support of his request for review the claimant states: 


Attached hereto is a preaudit difference statement covering a travel expense 
voucher for F. B. Bomberger for the period September 4 and 5, 1931, which has 
been returned with a disallowance of $4.60 on the basis that such a charge is 
“not allowable in addition to mileage which is held to cover all expenses of 
travel.” 

It seems to me that there can be no question regarding the justification for 
the disallowance of the two amounts of $4.30 and $0.30 covering the travel from 
Cape Charles to Norfolk and another ferry charge for the same from Norfolk to 
Portsmouth. Assuming that the travel by personally owned automobile from 
Ocean City, Maryland, to Suffolk, Virginia, and thence back to headquarters 
was duly authorized in advance of travel and allowed by the General Accounting 
Office it is illogical to disallow travel expense covering an indispensable link in 
the chain of travel. The only alternative to crossing the ferry from Cape 
Charles to Norfolk was to go around the upper end of Chesapeake Bay by way 
of Elkton, Baltimore, Washington, Fredericksburg and Richmond, which would 
have added 300 miles to the total travel and would have multiplied the cost 
several times. 

Futhermore, by taking suck a route I would have been prevented from making 
important contacts and holding necessary conferences at Snow Hill, Pocomoke, 
and Olney. Where a ferry charge covers transportation over thirty miles or 
more of water and is the shortest route for travel, it does not seem reasonable 
to disallow reimbursement on the ground that it is already covered in mileage 
allowance which, presumably, is fixcd at the lowest rate possible. If travel is 
authorized from Snow Hill to Norfolk, it becomes indispensable that a ferry 
allowance be made from Norfolk to Portsmouth, because there is no way to get 
out of this city other than by ferry. 

I submit that on reconsideration allowances should be made for both ferry 
charges. 


The alternative suggested by the claimant of returning to Washing- 
ton via Elkton is without merit as it was not the shortest usually 
traveled route between the points involved. The mileage allowance 
for privately owned automobiles, as authorized by the act of Febru- 
ary 14, 1931, 46 Stat. 1103, is “ in lieu of actual expenses of transpor- 
tation.” The ferry fares were expenses of transportation and, there- 
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fore, may not be paid in addition to mileage. 19 Comp. Dec. 699; 
5 Comp. Gen. 986. 

It is noted, however, that the mileage claimed did not take into 
account the distances actually traveled by the ferry. When using a 
privately owned automobile upon a mileage basis the employee is 
entitled to mileage for the entire distance traveled, if accompanied 
by his automobile, whether the automobile travels under its own 
power or some other means. The official table of distances, 
United States Army, gives the official distances between Cape Charles 
and Norfolk as 37 miles, and between Norfolk and Portsmouth, 1 
mile. The claimant is accordingly entitled to so much of $4.60 as 
represents mileage between the points in question, that is, 38 miles at 
seven cents per mile, or $2.66. 

The original voucher from which the $4.60 was deleted has been 
paid in the amount certified upon preaudit and a reclaim voucher has 
been submitted with this request for review. The reclaim voucher 
will accordingly be certified in the amount of $2.66, in the absence of 
other objection. Upon review, the disallowance of the difference 
between that amount and $4.60 is sustained. 


(A-39328) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—FIELD SERVICE— 
QUARTERMASTER CORPS OF THE ARMY 


The salary grades or ranges of civilian employees in the field under the Quarter- 
master Corps of the Army are required to be fixed by the War Department 
in accordance with the principles of classification as extended to the field 
service by the mandatory provisions of section 2 of the Brookhart Salary 
Act of July 3, 1930, 46 Stat. 1005, and the salary rate of each employee 
may be fixed at no less than the minimum rate of the field grade or salary 
range in which the position is properly placed or allocated by the adminis- 
trative office. 

Where an administrative office has failed to place or allocate a field position 
in a grade or salary range in accordance with the principles of classification 
as required by law, there is no authority in the General Accounting Office in 
the settlement of claims to determine the salary rate properly payable to 
employees covering past periods other than on the basis of administrative 
letters of appointment or promotion specifically fixing the salary rate with- 
out regard to the principles of classification. 


Comptroller General McCarl to the Secretary of War, November 12, 1931: 

There have been filed in this office claims of Alice E. Waidman, 
Elizabeth L. Harrison, Charles G. Nobles, and Robert L. Schaper for 
adjustments in salary under the terms of the Welch and Brookhart 
Salary Acts for services rendered as civil employees in the field 
service under the Quartermaster Corps of the Army. 


Administrative reports and accompanying papers disclose the fol- 
lowing facts as to the employees: 





178 DECISIONS OF THE COMPTROLLER GENERAL 


Alice E. Waidman was appointed effective August 2, 1929, to a 
position designated in the letter of appointment as “clerk” in the 
office of the Quartermaster, Fort Clark, Tex., with a salary rate 
specifically fixed in the letter of appointment at $1.200 per annum 
without any administrative placement or allocation in a field grade or 
salary range. On October 15, 1930, she was transferred to the office 
of the Quartermaster, Fitzsimons General Hospital, Denver, Colo., at 
the same salary rate, and, effective January 23, 1931, was promoted to 
$1,260 per annum, at which rate she is now employed. Her claim is 
for the difference between the rates of $1,200 and $1,260 per annum, 
the minimum salary rate of field grades designated in Circular D 
dated June 19, 1928, as No. 5, corresponding to grade C. A. F. 1 as 
prescribed by the classification act, for period from August 2, 1929, to 
January 22, 1931. 

Elizabeth L. Harrison was appointed, effective November 17, 1930, 
to the position designated in the letter of appointment as “ clerk 
(typist) ” in the office of the Quartermaster, Fort Clark, Tex., with 
a salary rate specifically fixed in the letter of appointment at $1,200 
per annum, without any administrative placement or allocation in a 
field grade or salary range. She resigned May 17, 1931, and her 
claim is for the difference between the rates of $1,200 and $1,260 per 
annum from November 17, 1930, to February 28, 1931. 

Charles G. Nobles was under the Engineer Corps of the Army on 
June 30, 1928, receiving $1,380 per annum and his salary rate was 
adjusted to $1,500 per annum under the terms of the Welch Act. He 
was removed from the service because of reduction in force April 30, 
1930, and appointed or reinstated effective December 16, 1930, to the 
position designated in letter of appointment as “ clerk ” in the office of 
the Quartermaster, Fort Clark, Tex., with a salary rate specifically 
fixed in the letter of appointment at $1,200 per annum, without any 
administrative placement or allocation in a field grade or salary 
range. He is still in the service and his claim is for the difference 
between the rates of $1,200 and $1,260 per annum for period from 
December 16, 1930, to February 28, 1931, but there is involved, also, 
his right to the increased rate for periods thereafter. 

Robert L. Schaper was appointed, effective February 2, 1931, to a 
position designated in letter of appointment as “clerk (typist)” in 
the office of the quartermaster, Fort Clark, Tex., with a salary rate 
specifically fixed in the letter of appointment at $1,200 per annum 
without any administrative placement or allocation in a field grade 
or salary range. He is still in the service and his claim is for the 
difference between $1,200 and $1,260 per annum for period from 
February 2. 1931, to February 28, 1931, but there is involved, also, 
his right to the increased salary rate for periods thereafter. 
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The duties of all four employees have been administratively com- 
pared in the reports to the duties required of departmental employees 
whose positions are allocated in grade C. A. F.-1 as prescribed by the 
classification act for positions in the departmental service, with 
salary range from $1,260 to $1,620 per annum. All four claims have 
been administratively disapproved pursuant to the following admin- 
istrative statement, dated March 10, 1931, and approved “ By order 
of the Secretary of War” March 19, 1931, made in connection with 
the claim of Alice E. Waidman, to which reference is made in the 
reports in connection with the other three claims: 


1. The field service having never been classified in the sense that the depart- 
mental is, it is the opinion of this office that it is not mandatory that appoint- 
ments be made at the entrance rate of salary ranges which correspond to the 
ranges for the departmental service. 

2. The Welch Act authorized the heads of the several executive departments 
and independent establishments to adjust the compensation of certain civilian 
positions in the field service to correspond, so far as may be practicable, to the 
rates established by that act for the positions in the departmental service. 
Adjustments, therefore, for field service personnel were not mandatory. 

8. It was not, and is not now, practicable to authorize the same salary 
grades or ranges for all field-service personnel throughout the field service to 
correspond with the departmental rates in Washington, because the local pre- 
vailing rates of pay must be taken into consideration. It is not practicable or 
desirable, in the opinion of this office, to appoint civilian employees in the Gov- 
ernment service at far higher rates of pay than are paid locally by outside 
concerns for similar work. Futhermore, funds are not available to bring all 
field-service employees of the Quartermaster Corps up to the entrance rates 
of the ranges which correspond to departmental service. 

4. This office has considered that the law is complied with when field service 
employees are hired at a salary rate authorized by the Welch Act, regardless 
of the range in which it may fall; $1200 is the entrance rate of a range, 
although it is not the entrance rate of the range applicable to clerical employees 
in the departmental service. The opinion of this office is that the attached 
claim should be disallowed. 


This statement shows a misconception of the purpose and intent 
of the provisions of section 3 of the Welch Act of May 28, 1928, 
45 Stat. 785, and section 2 of the Brookhart Salary Act of July 3, 
1930, 46 Stat. 1005, the latter of which is, in part, as follows: 


Sec. 2. The heads of the several executive departments and independent 
establishments are authorized and directed to adjust the compensation of 
certain civilian positions in the field services, the compensation of which was 
adjusted by the act of December 6, 1924 (43 Stat. 604), to correspond, so far 
as may be practicable, to the rates established by the act of May 28, 1928 
(U. S. C., Supp. 3, title 5, sec. 673), and by this act for positions in the depart- 
mental services in the District of Columbia: * * * 


In decision of November’ 18, 1930, 10 Comp. Gen. 216, 218, it was 
stated as follows: 


See, also, decision of December 2, 1929, 9 Comp. Gen. 229, 231, construing 
section 3 of the Welch Act, wherein it was stated as follows: 

“* * * By said act all positions are required to be placed or allocated 
by the administrative office in certain grades with a definite range of salary 
rates corresponding with the grade and salary range fixed by the classification 
act as amended for the same or similar positions in the District of Columbia, 
as near as may be practicable. If there are no positions in the District of 
Columbia corresponding identically with certain positions in the Lighthouse 
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Service, the position must nevertheless be placed or allocated in a definite 
grade and the salary rates fixed for the positions must be at one of the salary 
rates prescribed in the range for the grade. Increases or decreases in compen- 
sation may be only at a salary rate prescribed fur the same grade,.unless for 
good cause shown the position is replaced or reallocated by the administrative 
office in another grade. * * *” 

See, also, 4 Comp. Gen. 1077; 5 id. 235. The principles for applying section 
8 of the Welch Act and section 2 of the Brookhart Salary Act, with the excep- 
tion that the rates have been changed and the requirements are mandatory, 
are the same as stated in the prior decisions under the earlier laws. 


See, also, 10 Comp. Gen. 349, and decisions therein cited. In decision 
of December 11, 1929, 9 Comp. Gen. 265, 266, considering the status 
of a field employee of the Engineer Department at large under the 
terms of the Welch and Brookhart Salary Acts, you were advised, in 
part, as follows: 


A field grade or salary range corresponding to a grade or salary range pre- 
scribed by the classification act, as amended, established under the rules and 
regulations of an administrative office, and the placement or allocation of a 
position therein by administrative action, is as controlling of the salary rate 
of an employee as the allocation of the position, upon the final approval of the 
Personnel Classification Board, in a certain grade under the departmental 
service. A salary rate, at least the minimum in the range prescribed for the 
particular grade in which a position has been placed or allocated, must be paid. 

Therefore, if the facts are as stated this employee should have been paid 
initially from July 2, 1928, at the rate of $1,260 per annum. If the employee is 
now receiving less than $1,260 per annum, his salary should be increased to 
that rate. For past periods, payment should not be made by a disbursing 
officer, but the employee may be advised of his right to file in this office, over 
his signature, a claim for the amount involved, supported by an administrative 
recommendation and a report of all the facts in the case, including a certified 
copy of the appointment effective July 2, 1928, of the employee to a position 
in field grade or salary range No. 5. 

As the salary rates of field employees under the Quartermaster 
Corps of the Army were authorized to be, and were, adjusted under 
the terms of the act of December 6, 1924, 43 Stat. 704, 711, and there 
is no statute which excepts civil employees in the field service of the 
Quartermaster Corps of the Army from the provisions of the Brook- 
hart Salary Act, nor authorizes the War Department, since July 3, 
1930, effective date of the Brookhart Salary Act, to fix salary rates 
for such field employees solely by comparison with commercial rates 
in the particular locality where the duties are required to be per- 
formed, the salaries of these employees should have been adjusted 
as required under the Brookhart Salary Act. The phrase “so far 
as may be practicable ” appearing in those sections of the Welch and 
Brookhart Salary Acts applicable to the field service, to which refer- 
ence is made in the above quoted administrative statement, has been 
properly construed as vesting in the administrative office a discretion 
only as to the particular grade or salary range, as prescribed by the 
classification act, in which the field positions should be administra- 
tively placed or allocated based on the duties and responsibilities of 
the positions as compared with the duties and responsibilities of the 


same or similar positions in the departmental service, and not as 
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vesting in the administrative office the authority to fix salary rates of 
civil employees in the field service without regard to the provisions 
and salary ranges of the classification act. 

Referring to the last paragraph of the administrative statement 
above quoted, the law is not complied with simply by hiring a field 
employee at a salary rate authorized by the Welch and Brookhart 
Salary Acts regardless of the grade or salary range in which the 
position may fall. It is true that $1,200 per annum is the minimum 
salary rate of grade 3 of the custodial service with range from $1,200 
to $1,500 per annum, but such minimum salary rate properly may be 
fixed only for positions the duties and responsibilities of which are 
comparable to the duties and responsibilities of departmental posi- 
tions properly allocated in CU-3, and may not be paid to clerks and 
typists, the positions held by the four employees in question. 

Therefore, in so far as such action has not heretofore been taken, 
the War Department should proceed properly to adjust the salary 
rates of all civil employees in the field service of the Quartermaster 
Corps of the Army pursuant to section 2 of the Brookhart Salary 
Act, the terms of which are mandatory, and to fix the salary rate of 
each employee at not less than the minimum of the grade or salary 
range in which the position is properly placed or allocated. 

In view of the facts of record showing that each of the four 
employees whose claims have been filed in this office was appointed at 
a salary rate specifically fixed at $1,200 per annum without regard to 
the grades or salary ranges prescribed by the classification act, and 
that the positions of the employees have never been properly placed 
or allocated in a field grade or salary range under the terms of the 
classification act, even though the administrative oflice has reported 
that the duties are comparable to those required of grade C. A. F.-1 
of employees in the departmental service, there is no authority in this 
office in the settlement of the claims to determine the salary rate 
properly payable to the employees other than on the basis of the only 
administrative action taken as shown by the letters of appointment 
wherein the rates were specifically fixed at $1,200 per annum. 
Accordingly, all four claims are disallowed and the claimants have 
been advised accordingly. 


(A-39046) 


PARCEL-POST CONVENTION—UNITED STATES AND CANADA— 
SETTLEMENT OF ACCOUNTS 


Under the parcel-post convention between the United States and Canada pro- 
viding for the payment by the country of origin to the country of destina- 
tion of 30 cents for each parcel on the total excess number of such parcel- 
post packages despatched over the number of such parcel-post packages 
received, the convention containing no provision as to the basis of currency, 
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to be used for settlement purposes, the settlement of accounts is by paying 
the creditor country 30 cents for each such package as stipulated in the 
convention in the currency of such creditor country. 


Comptroller General McCarl to the Postmaster General, November 14, 1931: 


There has been received your letter of October 9, 1931, as follows: 


On September 22, 1931, the Post Office Department Division of the General 
Accounting Office requested this bureau to purchase a bill of exchange on 
Canada in the sum of $200,000 Canadian currency and transmit it to Canada 
as a provisional payment on the parcel-post account for the half year ended 
June 30, 1931. The postmaster at New York, N. Y., was instructed to purchase 
a bill of exchange for that amount which he bought at the rate of 8% per 
cent discount, paying therefor $183,000. This bureau has now received a 
telegram from the Deputy Postmaster General of Canada, reading as follows: 

“Your letter first inst. transmitting bill of exchange on Ottawa for two 
hundred thousand dollars Canadian currency representing provisional payment 
on parcel-post account would point out that under article eleven postal con- 
vention between our two countries and under article twenty eight of London 
Convention, article seventy two regulations London Convention and article one 
final protocol regulations London Convention payments must be made on 
gold basis; that is, conversion must be effected at the gold par rate Stop Please 
wire us that this is clearly understood.” 

Your attention is invited to the following provisions of the Postal Convention 
between the United States and the Dominion of Canada: 

“Article 2. (a) * * * It is agreed that on packages sent at parcel- 
post rates, the country of origin shall allow to the country of destination 
thirty cents a parcel on the total excess number of such parcel-post packages 
despatched over the number of such parcel-post packages received; settlement 
to be made in the general postal account between the two countries on the basis 
of statistics taken during the first seven days of April and October of each year. 

“ Article 11. All matters connected with the exchange of mails between the 
two countries, which are not herein provided for, shall be governed by the 
provisions of the Universal Postal Convention and Regulations then in force, so 
far as the provisions of such Universal Postal Convention and Regulations 
shall be obligatory upon both of the contracting parties, except as hereafter 
modified or changed.” 

These are the only provisions of the convention which can be regarded as 
relating to the settlement of parcel-post accounts. 

The London Convention of the Universal Postal Union referred to in the 
telegram from the Canadian Administration does not govern parcel-post trans- 
actions between the countries of the union, and this country and Canada are not 
parties to the Parcel Post Convention of the Universal Postal Union. It is 
clearly the intent of the London Convention, however, and it is the belief 
of this department that settlements between countries of the union should be 
made on a gold basis. Owing to the present low rate of exchange on Canada 
that country now receives a considerably smaller amount when the balances 
of the accounts are computed in Canadian currency than if payments were 
made in accordance with the provisions of the Postal Union Convention referred 
to in the telegram heretofore quoted. 

I will thank you to advise me what method will be used in making the 
payments to Canada in future in order that reply may be made to the telegram. 


In addition to the provisions quoted in your letter from the Postal 
Convention between the United States and the Dominion of Canada, 
the said convention provides, in article 1— 


(a) Articles of every kind or nature which are admitted to the domestic 
mails of either country except as herein prohibited shall be admitted to the 
mails exchanged under this convention; * * 

(b) The following articles are prohibited admission to the mails exchanged 
under this convention : 

* * * packages sent at parcel post rates * * *. 


Since packages sent at parcel-post rates are specifically excluded 
by the convention from the exchange of mails, the provisions in 
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article 11 of said convention that all matters connected with the 
exchange of mails between the two countries not otherwise provided 
for shall be governed by the provisions of the Universal Postal Con- 
ventions and Regulations then in force, have no application to the 
settlement of the parcel-post accounts between the United States and 
Canada and, therefore, the gold basis provided for in the London 
Convention of the Universal Postal Union is not for application in 
a case such as here involved. 

It appears that since the Postal Convention with Canada became 
effective on January 1, 1923, the settlements have been made on the 
same basis as was done in the instance presented by your letter and 
that no question has been raised heretofore by Canada. The reason 
now advanced in your letter for payment on the gold basis that in 
view of the low rate of exchange on Canada that country now receives 
a considerably smaller amount is not controlling. Canada, under 
the practice which has been followed heretofore, receives the same 
amount in Canadian currency that it received when its currency was 
practically at par with that of this country, and the fact that there 
is a gain by exchange in favor of the United States at present, by 
reason of the low rate of exchange on Canadian currency, imposes no 
obligation upon the United States to pay such gain over to Canada. 

Accordingly, in specific answer to the question presented I have to 


advise that hereafter payments to Canada on parcel post accounts 
will be as has been the practice heretofore; that is to say, in accord- 
ance with the procedure followed in this instance. 


(A-39238) 
CONTRACTS—EXCESS PURCHASES—ADVERTISING 


Where the advertisement for bids advised prospective bidders of the amount of 
leather required with the right reserved to increase or decrease the amount 
five per cent, there is no authority to make purchases in excess thereof. 

When supplies in excess of a stated quantity are needed, such excess should be 
separately contracted for in conformity with the provisions of section 3709, 
Revised Statutes. The apparent probability that the additional supplies 
may be furnished at less expense by the original contractor because of 
being engaged upon the original work, or otherwise, is not controlling of the 
matter as to whether the provisions of section 3709, Revised Statutes, are 
for application. 


Comptroller General McCarl to the Secretary of War, November 14, 1931: 
Your attention is invited to contract W-431-qm-923, dated June 
9, 1931, with Hans Rees’ Sons for the furnishing of a quantity of 
leather to the War Department. 
It appears that under date of May 20, 1931, bids were requested on 
various kinds of leather to be delivered f. o. b. Jeffersonville, Ind., 
and Fort Sam Houston, Tex., among which was item No. 22 “ Leather, 
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strap, russet, backs, 7 to 8 oz., 50% ‘A’ and 50% ‘ B’ Selection, per 
Spec. No. 9-20-3,690 sq. ft.,” with a provision for variations as 
follows: “ Quantities listed hereon are subject to 5% increase or 
decrease.” It appears that by order 2028 dated June 9, 1931, the 
amount of leather under said item was increased from 3,690 square 
feet to 6,346 square feet, an increase in the total contract price of 
approximately $929.60. 

In letter of this office dated September 9, 1931, information was 
requested as to whether the additional quantity was purchased after 
advertisement, and by third indorsement QM-161-S—P-Con (Rees’, 
Hans, Sons), dated October 5, 1931, from the War Department, office 
of the Quartermaster General, there was forwarded second indorse- 
ment dated September 24, 1931, QM-423-S-P (Rees’, Sons, Hans), 
from the office of the commanding officer, Jeffersonville Quarter- 
master Depot, Jeffersonville, Ind., paragraph 3 of which contains the 
following explanation: 

No further advertising was considered necessary in view of the acceptance in 
writing of the low bidder for the increased quantity and in view of the limited 


time remaining before the close of the F. Y. 1931, to effect prompt delivery of 
the leather. 


As noted, supra, the advertisement for bids in this case definitely 
advised prospective bidders of the amount of leather required with 
the right reserved to increase or decrease the amount 5 per cent. 
Having asked and received bids on such a basis there was no authority 
to make purchase in excess thereof. As the contractor could form no 
basis for the delivery and acceptance of or payment for excess 
quantity the purchase as to said excess without advertising was illegal 
and unauthorized, being in contravention of the provisions of section 
3709, Revised Statutes. The rule with respect to such matters, as to 
which you had been advised on several occasions before this purchase 
was made, is that when supplies in excess of a stated quantity are 
needed such excess should be separately contracted for in conformity 
with the provisions of section 3709, Revised Statutes. The apparent 
probability that the additional supplies may be furnished at less 
expense by the original contractor because of being engaged upon the 
original work or otherwise is not controlling of the matter as to 
whether the provisions of section 3709 are for application. Whether 
the original contractor can furnish the supplies at less expense to 
the Government than any other contractor is possible of definite 
determination only by soliciting competitive bids as contemplated 
under said section. See 5 Comp. Gen. 508. 

The procedure followed in this case being in direct conflict with 
the provisions of section 3709, Revised Statutes, and the decisions of 
this office with respect to such matters, the amount paid for delivery 
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in excess of the original amount called for in the advertisement, 
supra, will be disallowed in the settlement of the disbursing officer’s 
accounts. 





(A-39239) 


TRANSPORTATION—LOSS OF PROPERTY—UNIFORM BILL OF 
LADING 


Where a carload shipment, consigned for delivery at a nonagency station, is 
shown to have been intact when placed on the siding at destination, the 
carrier, under the terms of the uniform bill of lading, can not be held 
responsible for loss, resulting probably through theft, occurring after the 
car had been detached from the train at destination and before being 
unloaded by the consignee. 


Decision by Comptroller General McCarl, November 14, 1931: 


The Baltimore & Ohio Railroad Co. has requested review of settle- 
ment T-76382, dated June 8, 1931, of its bill 31510, wherein $71.29 
was deducted from amounts otherwise due because of the loss of 
tools and equipment from a shipment of road machinery from Mari- 
enville, Pa., to Sugar Run, Pa., per bill of lading A-14059, July 1, 
1930. 

It appears that the property in question was loaded into a gondola 
car, B. &O. 251611, July 1, 1930, at Marienville, Pa., where it was 
inspected by a Baltimore & Ohio Railroad loading inspector and 
moved forward July 2, 1930, arriving at Sugar Run, Pa., on July 5, 
1930. Sugar Run, Pa., is shown as a nonagency station on the Penn- 
sylvania Railroad in Wayne County, Pa., the nearest agency station 
being Kinzua, Pa., 2 miles south of Sugar Run. The consignee, 
M. C. Howard, United States forest ranger, states that the shipment 
was known to have been in good order when left at the Sugar Run 
siding, according to the statement of one Frank Hall of Kinzua, Pa., 
who examined it on July 6, 1930. On July 7, 1930, however, the 
foreman of the Forest Service discovered the shortage and notified 
the agent of the Pennsylvania Railroad. 

Concerning the circumstances under which Mr. Hall examined the 
shipment after its arrival at Sugar Run, Pa., the forest supervisor 
at Warren, Pa., reported, by letter dated November 2, 1931, to the 
regional fiscal agent, Washington, D. C., as follows: 

I am advised that Mr. Frank Hall lives at Kinzua and had been promised 
work by Ranger Howard on the road project for which the carload of equip- 
ment was shipped from Marienville to Kinzua. Mr. Hall happened to go by 
the siding at Sugar Run during the day, after the car of equipment had been 
received and placed. He was naturally interested in what kind of outfit was 
to be used on the job and took the time to climb up on the car and look the 
various items over. He noted specifically that the tool boxes were locked 
with Forest Service padlocks. Mr. Hall is a reputable citizen and there is 


no question whatsoever but that the tool boxes were intact at the time the 
equipment was received at Sugar Run and the car placed on the siding there. 
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It is probable that the loss resulted from a theft which occurred 
after the car in which the property was shipped had arrived at its 
destination, a nonagency station, and had been placed on a siding 
there. The carrier, in requesting review of the settlement, stated, 
by letter dated August 24, 1931, as follows: 


This matter has been investigated and we have secured the papers in 
Pennsylvania R. R. claim R—544909, and your office was advised, under date 
of November 3, 1930, that your claim was not allowed for the reason that 
their investigation develops that this car was robbed after same arrived at 
destination—a prepaid nonagency station, and under the conditions of the 
uniform B/L no responsibility can be assumed by the carriers from the loss 
occurring after shipment was placed at such prepaid station. 


The provision of the uniform bill of lading referred to, being 
paragraph f of section 4 of conditions, is as follows: 


Property destined to or taken from a station, wharf, or landing at which 
there is no regularly appointed freight agent shall be entirely at risk of owner 
after unloaded from cars or vessels or until loaded into cars or vessels, and, 
except in case of carrier’s negligence, when received from or delivered to 
such stations, wharves, or landings shall be at owner’s risk until the cars are 
attached to and after they are detached from locomotive or train or until 
loaded into and after unloaded from vessels. 


Concerning the purpose and effect of such a bill of lading provi- 
sion, attention is invited to the case of Yazoo & Mississippi Valley 
Railroad Company, et al v. Nichols & Company, 256 U. S. 540, 545, 
where the Supreme Court of the United States had occasion to state 
that— 


Whether goods destroyed, lost or damaged while at gq railroad station were 
then in the possession of the carrier as such, so as to subject it to liability 
in the absence of negligence, had, before the adoption of the uniform bill of 
lading, been the subject of much litigation. At stations where there is a 
regularly appointed agent the field for controversy could be narrowed by 
letting the execution of a bill of lading or receipt evidence delivery to and 
acceptance by the carrier; and by letting delivery of goods to the consignee 
be evidenced by surrender of the bill or execution of a consignee’s receipt. 
But at nonagency stations this course is often not feasible. There the field 
for controversy as to the facts was particularly inviting and the reasons 
persuasive for limiting the carrier’s liability. Local freight trains are often 
late. Shippers or consignees can not be expected to attend on their arrival. 
Less than carload freight awaiting shipment must ordinarily be left on the 
station platform to be picked up by the passing train and lots arriving must 
be dropped on the platform to be called for by the consignee. At such stations 
the situation in respect to carload freight is not materially different. And 
this is true whether the car be loaded for shipment on the public siding or 
on a neighboring private siding, and whether the arriving loaded car be 
shunted onto a public siding or a private siding. There carload, as well as less 
than carload, freight, whether outgoing or incoming, must ordinarily be left 
unguarded for an appreciable time. It is not unreasonable that shippers at 
such stations should bear the risks naturally attendant upon the use. The 
reason why an agent is not appointed is that the traffic to and from the station 
would not justify the expense. The station is established for the convenience 
of shippers customarily using it. And the paragraph here in question was 
apparently designed to shift the risk from the carrier to shipper or consignee 
of both classes of freight. It does so in the case of less than carload freight 
by having the carrier’s liability begin when the goods are put on board cars 
and end when they are taken off. It does so in the case of carload freight 
by limiting liability to the time when the car is attached to or detached from 
the train. * * * 
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See, also, in this connection the collection of cases cited in Note 193 
of the annotations to paragraph 11, section 20, of the Interstate Com- 
merce Act appearing in U.S. C. A. Title 49, section 20 (11). 

In view, therefore, of the facts under which it appears that the loss 
occurred and the provision of the bill of lading applicable thereto, 
the deduction for the amount of the loss may not be sustained. 

Accordingly, the amount deducted therefor, if otherwise proper, 
will be certified for payment. 


(A-39343) 


RETIREMENT, CIVILIAN—COOPERATIVE EMPLOYEES—DEPART- 
MENT OF AGRICULTURE 


Federal officers and employees once regularly appointed and on the rolls of the 
Department of Agriculture who are detailed or assigned to cooperative 
work with States or other non-Federal agencies under authority of the 
act of July 24, 1919, 41 Stat. 270, and provisions in annual appropriation 
acts, continue as Federal officers and employees, whether their salaries 
are contributed and/or paid in whole or in part by the non-Federal agen- 
cies, and remain subject to the provisions of the civil retirement act 
requiring deductions from their salaries to be received and deposited to 
the credit of the civil service retirement and disability fund. 


Cupptosiion General McCarl to the Secretary of Agriculture, November 14, 


Consideration has been given your letter of October 31, 1931, as 
follows: : 


Among the employees of the Bureau of Animal Industry of this department 
are a number of junior and assistant veterinarians and veterinary inspectors 
whose current appointments, made pursuant to cooperative agreements with 
States, provide for payment of the entire compensation by the cooperator. A 
typical case is that of Raymond L. Brinkman as follows: 

Mr. Raymond L. Brinkman received a probationary appointment as veteri- 
nary inspector in the Bureau of Animal Industry, Jackson, Mississippi, June 11, 
1917, by selection from civil service certificate No. 14030 dated April 6, 1917, 
and served continuously as veterinary inspector, junior veterinarian and assist- 
ant veterinarian receiving his entire salary from the Bureau of Anima! Indus- 
try of this department to the time of his resignation, August 5, 1925, his salary 
at that time being $2,400 per annum. Mr. Brinkman was reinstated in the 
Bureau of Animal Industry July 16, 1926, by civil service reinstatement certif- 
icate No. 16293 dated July 7, 1926, and served continuously, his entire salary 
being paid by the bureau until January 1, 1929, when his appointment was 
readjusted from assistant veterinarian at $2,800 per annum paid by the Bureau 
of Animal Industry to assistant veterinarian (cooperative) at $3,000 per 
annum paid by the Florida Livestock Sanitary Board. In recommending the 
readjustment in Mr. Brinkman’s appointment the bureau stated, “This bureau 
and the Florida Livestock Sanitary Board cooperate in the work of eradicating 
cattle ticks. The Livestock Sanitary Board now has funds available and 
wishes to assume the payment of Dr. Brinkman’s salary at the rate of $3,000 
per annum.” This appointment was supported by a cooperative agreement 
between the Bureau of Animal Industry and the State of Florida, copy of 
which is attached hereto. Since January 1, 1929, the department has been 
receiving retirement deductions from Mr. Brinkman’s pay for deposit to the 
credit of the civil service retirement and disability fund. If at any time the 
Florida Livestock Sanitary Board withdrew from the cooperative agreement, 
Mr. Brinkman would be restored to the Federal pay roll. 
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This practice seems to be sanctioned by 27 Comp. Dec. 59, and 1 Comp. Gen. 
871. Since however, the complete assumption of the employee’s salary by an 
outside agency, will if the agreements continue in effect, run ultimately into 
more extended periods than have aparently been considered by you, it is 
deemed best to bring the matter to your attention with request that you advise 
whether there is objection to the practice from the standpoint of the retirement 
legislation. 


The memorandum of agreement accompanying your letter provides 
in part as follows: 


I. The Bureau of Animal Industry of the United States Department of 
Agriculture agrees: 

1. To detail a competent veterinary inspector to be known as the inspector 
in charge of tuberculosis eradication work. 

2. To detail additional veterinary instructors to the extent of the funds 
available, as circumstances render advisable, such inspector or inspectors to 
devote their whole time to the work herein provided for. 

3. To pay the salary of such bureau inspector or inspectors and such traveling 
expenses as are incurred under bureau instructions and authorized by the 
fiscal regulations of the United States Department of Agriculture. 

II. The State veterinarian of the State of Florida agrees: 

1. To employ and detail one or more veterinary inspectors or equivalent 
veterinary service to tuberculosis eradication work for every veterinary inspec- 
tor detailed by the Bureau of Animal Industry to the same work. 


Under the terms of the cooperative agreement, alone, the salary of 
Doctor Brinkman would have been required to be paid entirely by the 
Bureau of Animal Industry. However, it is understood from your 
statements that pursuant to a supplemental agreement entered into 


on or about January 1, 1929, the State board “ assumed the payment 
of Doctor Brinkman’s salary at the rate of $3,000 per annum.” 
The act of July 24, 1919, 41 Stat. 270, provides as follows: 


That hereafter in carrying on the activities of the Department of Agriculture 
involving cooperation with State, county and municipal agencies, associations 
of farmers, individual farmers, universities, colleges, boards of trade, chambers 
of commerce, or other local associations of business men, business organizations, 
and individuals within the State, Territory, district or insular possession in 
which such activities are to be carried on, moneys contributed from such 
outside sources, except in the case of the authorized activities of the Forest 
Service, shall be paid only through the Secretary of Agriculture or through 
State, county or municipal agencies, or local farm bureaus or like organizations, 
cooperating for the purpose with the Secretary of Agriculture. 

The officials and the employees of the Department of Agriculture engaged in 
the activities described in the preceding paragraph are paid in whole or in 
part out of funds contributed as provided therein, and the person, corporations, 
or associations making contributions as therein provided, shall not be subject 
to the proviso contained in the act making appropriations for the legislative, 
executive, and judicial expenses of the Government, for the fiscal year ending 
June 30, 1918, and for other purposes approved March 38, 1917, in Thirty-ninth 
Statutes at Large, at page 1106; nor shall any official or employee engaged in 
the cooperative activities of the Forest Service, or the persons, corporations, or 
associations contributing to such activities be subject to the said proviso. 


This statute not only authorizes cooperative agreements between 
the Department of Agriculture and States and other agencies speci- 
fied in the statute, in carrying out the activities of the Department, 
but, also, authorizes the compensation of the Federal officers and 
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employees to be paid “in whole or in part ” out of funds contributed 
by such non-Federal agencies, notwithstanding the provisions of the 
act of March 3, 1917, 39 Stat. 1106. 

Such Federal officers and employees, once regularly appointed and 
on the rolls of the Federal Government, who are detailed or assigned 
to cooperative work with States, etc., under authority of this statute 
and provisions in annual appropriation acts, do not lose their Federal 
offices and positions, nor does the status of payments to them for 
services rendered become other than the salaries attaching to their 
Federal offices and positions within the meaning of the civil retire- 
ment act, whether the amounts of their salaries are contributed 
and/or paid in whole or in part by the non-Federal agencies specified 
in the law. Action was properly taken by the department since 
January 1, 1929, in receiving retirement deductions from the salary 
of Doctor Brinkman for deposit to the credit of the civil service 
retirement and disability fund. 

The question presented is answered accordingly. 


(A-39396) 


SUBSISTENCE, PER DIEM IN LIEU THEREOF—MEALS AND LODGING 
FURNISHED BY ANOTHER GOVERNMENT EMPLOYEE 


The revised Standardized Government Travel Regulations effective July 1, 1931, 
par. 47 (b), do not require any deduction from the per diem in lieu of 
subsistence allowance when meals or lodging is furnished to a Government 
employee in a travel status by another Government employee without 
charge. 


Comptroller General McCarl to First Lieut. N. L. Hemenway, United States 
Army, November 14, 1931: 


There has been received your letter of October 13, 1931, requesting 
to be advised whether payment is authorized upon the voucher there- 
with transmitted in favor of Berkeley Blackman, civilian employee, 
for $13.75, representing 234 days’ per diem in lieu of subsistence 
covering travel from 8.30 a. m. September 25, to 6.30 p. m. September 
27, 1931. The claimant states on the voucher that supper and 
quarters September 25 and breakfast and dinner September 26, 1931, 
were furnished by a Government employee, presumably without 
charge, but no deduction is made from the voucher for such items. 

The revised Standardized Government Travel Regulations, effec- 
tive July 1, 1931, paragraphs 47 (a) and (0) do not require any 
deduction from the per diem in lieu of subsistence allowance for 
meals or lodging furnished by a Government employee without 
charge. See A-6311, September 17, 1930, and January 13, 1931. 
The voucher is returned and payment thereon is authorized in the 
absence of other objection. 
































































































































DECISIONS OF THE COMPTROLLER GENERAL 


(A-39457) 
CONTRACTS—AMERICAN PRODUCTS—NAVY DEPARTMENT 


The provision in the Navy Department appropriation act for the fiscal year 
1931, act Feb. 28, 1931, 46 Stat. 1450, requiring that in the expenditure of 
appropriations under that act, the Secretary of the Navy shall purchase or 
contract only for articles of the growth, production, or manufacture of the 
United States, amends the general supply act of June 17, 1910, 36 Stat. 531, 
to the extent that it is inconsistent therewith and if the supplies furnished 
by contractors upon the general supply schedule are not grown, produced, 
or manufactured in this country, the contracts on the schedules should be 
disregarded by the Navy Department and supplies of American growth, 
production, or manufacture purchased otherwise. 


Comptroller General McCarl to the Secretary of the Navy, November 14, 1931: 
There has been received your letter of November 5, 1931, as follows: 


The naval appropriation act for the fiscal year 1932 approved February 28, 
1931 (46 Stat. 1450) contains the following provision, viz: 

“That in the expenditure of appropriations in this Act the Secretary of the 
Navy shall, unless in his discretion the interest of the Government will not 
permit, purchase or contract for, within the limits of the United States, only 
articles of the growth, production, or manufacture of the United States, not- 
withstanding that such articles of the growth, production, or manufacture of 
the United States may cost more, if such excess of cost be not unreasonable.” 

In your decision of April 20, 1931 (10 Comp. Gen. 484) you held that the 
words “purchase or contract for” as used in said act “must be construed 
and understood as meaning direct purchases or contracts for the procurement 
of the articles * * *.” 

Said decision, however, did not discuss the question as to the applicability of 
the provision to purchases made by the Navy Department of items on the General 
Supply Committee schedule contracted for by the Secretary of the Treasury for 
all executive departments and other Government establishments in Washington 
under the provisions of the act of June 17, 1910 (36 Stat. 531, Title 41, U. 8. 
Code, sec. 7). 

While the contracts for such items are not made directly by the Secretary of 
the Navy, nevertheless the articles are purchased by said Secretary on orders 
based on the general contracts entered into by the Secretary of the Treasury 
pursuant to the act of June 17, 1910, and the amounts paid under such orders 
are defrayed from appropriations provided in the current naval appropriation 
act in which the prohibition against the purchase of articles of foreign growth, 
production or manufacture is embodied. 

Your opinion is accordingly requested as to whether or not the provision 
first above quoted applies to purchases by the Navy Department of items on 
the General Supply Committee schedule. If you hold that it does apply, 
information is requested as to the procedure to be followed by the Navy 
Department in purchasing articles on said schedule. Under the present practice 
the Navy Department places its orders for requisite supplies with dealers 
with whom the Secretary of the Treasury has entered into contract and no 
purchase of items carried on such schedule can be made from other dealers, 
The Navy Department is without knowledge as to whether or not the supplies 
to be furnished by the dealers with whom the Secretary of the Treasury has 
entered into contracts are of the growth, production, or manufacture of the 
United States, as the schedule does not show the source of origin of such 
supplies, 

Early action will be appreciated as certain supplies urgently needed by the 
Navy Department and carried on the schedule are understood to be of foreign 
manufacture. 


The act of June 17, 1910, 36 Stat. 531, requiring the purchase of 
supplies by all executive departments and other Government estab- 
lishments in Washington to be made under the contracts entered 
into by the General Supply Committee is for general application 
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in the District of Columbia, but contains no requirement that 
preference to be given to American-produced goods. The provision 
in the appropriation act for the Navy Department for the fiscal 
year 1932 quoted in your submission, is for special application to 
expenditures from naval appropriations and to the extent that it is 
inconsistent with the general-supply act, the general-supply act 
must be considered amended or repealed by the later special statute. 
Rodgers v. United States, 185 U. S. 88; Townsend v. Little, 109 U. S. 
504. It must be held, therefore, that where supplies covered by a 
general-supply contract are of the growth, production, or manufacture 
of the United States, the needs of the Navy Department are for 
supplying thereunder the same as before the provision in the act of 
February 28, 1931, was enacted. But where the supplies furnished 
by contractors upon the general-supply schedule are not grown, pro- 
duced, or manufactured in this country, the contracts under the gen- 
eral-supply schedule should be disregarded and supplies of American 
growth, production, or manufacture purchased elsewhere. See, how- 
ever, 10 Comp Gen. 536. 

The procedure to be followed in determining whether supplies 
offered by the general-supply contractors are of American growth, 
production, or manufacture is an administrative matter for the 
consideration of your department in conjunction with the Treasury 
Department. But vouchers covering payment for articles covered 
by general-supply contracts must, if the purchase was under a gen- 
eral-supply contract, show that the article is of American growth, 
production, or manufacture or the reason why articles of American 
growth, production, or manufacture were not purchased, and, if the 
purchase is not under a general-supply contract, it must be shown 
that the articles covered by such contracts are not of American 
growth, production, or manufacture. 

Should you, in the exercise of the discretion conferred upon you 
by the statute, determine in any case that the necessity of the 
Government will not permit the purchase of supplies of American 
growth, production, or manufacture, the voucher covering payment 
therefor should contain a certificate to that effect. 


(A-38831) 
PAY—RETIRED—RESERVE NURSE, ARMY NURSE CORPS 


A reserve nurse, Army Nurse Corps, retired on account of physical disability 
incurred while on active duty, in the absence of any specific authorization 
in the law to include reserve nurses, is not entitled to payment of retired 
pay under the act of June 20, 1930, 46 Stat. 790. 
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Comptroller General McCarl to Maj. J. B. Harper, United States Army, 

November 16, 1931: 

There has been received your request of September 16, 1931, for 
decision whether you are authorized to make payment on a pay roll 
transmitted therewith in the amount of $97.50, constituting the claim 
of Second Lieut. Edith C. Thorsen, reserve nurse, Army Nurse Corps, 
for retired pay, she having been, while detailed to active duty, found 
by a retiring board incapacitated for active service on account of 
disability, as announced by paragraph 10, Special Orders No. 203, 
War Department, dated August 29, 1931, as follows: 

10. Second Lieutenant Edith C. Thorsen, reserve nurse, Army Nurse Corps, 
having been found by a retiring board incapacitated for active service on account 
of disability incident thereto, and such finding having been approved by the 
Secretary of War, the retirement of Second Lieutenant Thorsen from active 
service on August 31, 1931, under the provisions of the act of Congress 
approved June 20, 1930, as amended, and the Act of Congress approved April 23, 
1930, is announced. 

It is stated that Lieutenant Thorsen is the first reserve nurse in the 
Army Nurse Corps to be retired under the act of June 20, 1930, 46 
Stat. 790, and the question arises whether she is entitled to retirement 
pay in view of the fact that she is a reserve nurse. 

Nurses (female) were previous to 1901 employed in the Army as 
civilian employees under the provisions of section 5 of the act of 
March 16, 1802, 2 Stat. 133. The Nurse Corps (female) of the 
Medical Department of the Army was created by section 19 of the 
act of February 2, 1901, 31 Stat. 753, which provided that: 

The Nurse Corps (female) shall consist of one superintendent, * * * and 
of as many chief nurses, nurses, and reserve nurses, as may be needed. 
Reserve nurses may be assigned to active duty when the emergency of the 


service demands, but shall receive no compensation except when on such 
duty. * * 


The Nurse Corps (female) of the Medical Department of the 
Army was constituted the Army Nurse Corps by the act of July 9, 
1918, 40 Stat. 879; sections 1 and 4 are as follows: 


That the Nurse Corps (female) of the Medical Department of the Army 
shall hereafter be known as the Army Nurse Corps, and shall consist of one 
superintendent, * * *; of as many chief nurses, nurses, and reserve nurses 
as may from time to time be needed and prescribed or ordered by the Secretary 
of War, °* * 

7 * * > * * a 

* * * reserve nurses, when upon active duty, will receive the same pay 
as nurses who have served in the corps for periods corresponding to the full 
period of their active service; * * 


Original appointments in the Regular Army Nurse Corps are 
under Army Regulations 40-20, paragraph 3, made in the grade 
of nurse. They must be between 22 and 32 years of age, unmarried, 
registered nurses, and citizens of the United States, shall satis- 
factorily pass the prescribed physical examination, and they must 
agree to serve for a period of three years. Reserve nurses, who 
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are required under the law to serve only when the emergency of 
the service demands, are selected from the roster of the enrolled 
nurses of the American National Red Cross Nursing Service or 
from other sources; Army Regulations 40-20, paragraph 23-a (5) 
providing that— 

Whenever reserve nurses are needed in time of peace or war for assignment 
to active duty by the War Department, the Surgeon General may request the 
proper official of the American National Red Cross, headquarters at Washington, 
D. C., to select and furnish him the requisite number of names from the roster 
of the enrolled nurses of the American National Red Cross Nursing Service. 

It appears that following the reductions in the Army under the act 
of June 30, 1922, 42 Stat. 721, all members of the Army Nurse Corps 
who did not meet the requirements for continued service were dis- 
charged, and thereafter reserve nurses who had been continued in the 
service since the World War were, by an arrangement entered into 
with the Veterans’ Bureau, largely employed in connection with the 
hospitalization of Veterans’ Bureau patients at Army hospitals, and 
they were paid from funds appropriated for the Veterans’ Bureau. 
This arrangement, it would seem, was pursuant to a proviso first 
contained in the appropriation for the Army, act of June 30, 1921, 
42 Stat. 74, as follows: 

* * * Provided further, That the pay and allowances of such additional 
officers and nurses of the Medical Reserve Corps as are required to supplement 
the like officers and nurses of the Regular Army in the case of beneficiaries of 
the Bureau of the War Risk Insurance treated in Army hospitals may be paid 


from the funds allotted to the War Department by that bureau under existing 
law. ‘ 


See to the same effect the provision under “ Organized Reserves ” 
in the current Army appropriation act, 46 Stat. 1298, and the pro- 
vision under Veterans’ Administration, 46 Stat. 1874. See in this 
connection statement regarding pay of nurses quoted in Hearings, 
War Department Appropriation Bill, 1924, page 296; also Hearings 
for 1930, page 165, where it was stated: 


Colonel Wuitcoms. We have 550 in the Regular Establishment now. We 
are employing 190 reserve nurses for the Veterans’ Bureau patients. We made 
an arrangement with them that we would employ and pay from their funds 1 
nurse for each 10 patients, and we have a contract with them for 1,900 patients. 

Mr. Barsour. They pay for those nurses? 

Colonel Wuitcoms. They pay for 190. Quite a good many of those reserve 
nurses are women who have been with the Army ever since the war, and, 
according to our regulations for recruiting the Nurse Corps, those women who 
were eligible at the time they commenced service in the Army are preferred in 
appointments to the regular service, if they have been in the service continually. 
So that when this increase occurred this year, beginning July 1, those 50 were 
made up almost entirely by transfers from these reserve nurses who had been 
with us ever since the war, and came in during the war. 

Mr. Barsour. And who are on Veterans’ Bureau work? 

Colonel Wur1tcoms. They have been on the Veterans’ Bureau rolls. Of course, 
those nurses had always been kept at the six big hospitals where we have 
Veterans’ Bureau patients. They took a transfer into the regular corps, as 
the retirement proposition now makes it more attractive than the Reserve 
Corps, which has no such provision for the futuree * * * 
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The orders retiring Lieutenant Thorsen state that she was retired 
from active duty under the act of June 20, 1930. That act, 46 Stat. 
790, reads: 


An act to provide for the retirement of disabled nurses of the Army and the 
Navy. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That pursuant to regulations to be 
prescribed by the Secretary of War or the Secretary of the Navy, as the case 
may be, when a member of the Army Nurse Corps or of the Navy Nurse Corps 
shall be found by a board of medical officers to have become disabled in line 
of duty from performing the duties of a nurse, and such findings are approved by 
the head of the department concerned, she shall be retired from active service 
and placed upon the Nurse Corps retired list of the appropriate department in 
the grade to which she belonged at the time of her retirement and with retired 
pay at the rate of 75 per centum of the active service pay received by her at 
the time of her transfer to the retired iist. 

No specific reference is made in the statute for the retirement of 
reserve nurses, and the question is whether the intent of the statute 
includes reserve nurses within the term “ member of the Army Nurse 
Corps.” The nurse corps organization, known as the Army Nurse 
Corp under the act of July 9, 1918, cited, has since its creation as the 
Nurse Corps (female) of the Medical Department of the Army, 
under the act of February 2, 1901, consisted of one superintendent 
and as many chief nurses, nurses, and reserve nurses as may be needed. 
This organization under the laws, and regulations promulgated there- 
under, has two distinct classifications, first, the Regular Army Nurse 
Corps, consisting of nurses, and the higher ratings to which they are 
promoted, constituting the permanent, active body serving continu- 
ously in time of peace and in time of war, and secondly, the reserve 
nurses, which is an inactive body recruited and selected by an 
organization not a part of the Government, and available for use in 
the Army Nurse Corps as occasion or need arises and serve only as 
their services are required, that is, “ when the emergency of the service 
demands.” It is in character the same as the Officers’ Reserve Corps 
and Enlisted Reserve Corps, which organizations are also constitu- 
ted, by section 1 of the national defense act, a component part of the 
Regular Army. When detailed to active duty they receive the same 
pay and allowances as officers and men of the Regular Army of the 
same grade and length of active service. It is, however, specifically 
provided by section 37a of the national defense act that they “ shall 
not be entitled to retirement or retired pay.” 

Section 10 of the act of June 4, 1920, 41 Stat. 767, provides that 
“ Members of the Army Nurse Corps” shall have rank as therein 
prescribed. Ranks from major to second lieutenant are given the 
various grades in the Regular Army Nurse Corps, but no rank is 
given reserve nurses. The only provision of law is that “reserve 
nurses, when on active duty, will receive the same pay as nurses who 
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have served in the corps for periods corresponding to the full period 
of their active service.” 

At the time of the creation of the Army Nurse Corps in 1901 and 
at the time of its reorganization in 1918 there was no provision for 
retirement of Army nurses and no prohibition against retirement of 
reserve nurses was included in the basic acts, it was, however, pro- 
vided that “ Reserve nurses may be assigned to active duty when the 
emergency of the service demands, but shall receive no compensation 
except when on such duty.” A reserve nurse retired is not on active 
duty and payment of retired pay which is in the nature of compen- 
sation for services rendered is prohibited by the basic law that when 
on active duty she shall receive the same pay as a nurse. There ap- 
pears nothing in the retirement act to show an intention of the Con- 
gress to authorize the pay prescribed therein for reserve nurses who 
might be retired, and the Hearings No. 383 on H. R. 10375, March 13, 
1930, before the House Committee on Naval Affairs and the discussion 
on the floor of the House, pages 6972, 6973, 9165, and 9166, Congres- 
sional Record, Seventy-first Congress, second session, would indicate 
that the act was considered applicable only to the Regular Army 
Nurse Corps. See the statements as to the number of nurses in the 
Navy Nurse Corps, pages 1476, 1478, 1483, and 1491 of “A hearing on 
(H. R. 10375) to provide for the retirement of disabled nurses in the 
Navy,” March 13, 1930—the origin of the act now under considera- 
tion—the computation as to cost in letter of the Secretary of the 
Navy of September 28, 1929, pages 1474 and 1487, as to the number 
of the Army Nurse Corps, page 1495. On the basis of the laws cited, 
and in the absence of any specific authorization to include them, I am 
of the opinion, that reserve nurses are not entitled to payments under 
the act of June 20, 1930. 

In view of the foregoing, payment of the voucher, which will be 
retained here, is not authorized. 


(A-39265) 
CONSULAR AGENCIES—CLERK HIRE 


In view of the provisions of sec. 1696, Revised Statutes, limiting allowances 
for expenses at consular agencies to expenses for stationery and postage, 
the appropriation for clerk hire at consulates furnishes no authority for 
clerk hire at consular agencies. 


Comptroller General McCarl to the Secretary of State, November 16, 1931: 

Receipt is acknowledged of the letter dated September 9, 1931, 

from the chief, Bureau of Accounts, requesting the removal of the 
136605° —32——14 
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suspensions of credit in the accounts of Bernard Gotlieb, foreign 
service officer at Wellington, New Zealand, for $60 paid to H. H. P. 
Ballantyne, clerk at the consular agency at Christchurch, for the 
month of November, 1930. The letter referred to states that the 
department authorized the employment of this clerk and granted an 
allotment to the Wellington office at the rate of $720 per annum to 
cover his salary under the appropriation “Allowances for clerks at 
consulates.” 

Section 1696, Revised Statutes, provides— 

The only allowance to any vice consulate or consular agency for expenses 


shall be an amount sufficient to pay for stationery and postage on official 
letters. 


The appropriation “Allowances for clerk hire,” act of April 18, 
1930, 46 Stat. 176, provides— 


For allowance for clerk hire at consulates, to be expended under the direction 
of the Secretary of State, including salary during transit to and from homes in 
the United States upon beginning and after termination of services, $1,853,266. 


In the appropriation “ Contingent expenses, United States con- 
sulates,” in the same act, provision is made for various items of 
expenses “and such other miscellaneous expenses as the President 
may think necessary for the several consulates and consular agencies 
in the transaction of their business.” The appropriation, supra, for 
clerk hire provides only for clerk hire at consulates. That the Con- 
gress in using the term consulates did not contemplate consular 
agencies, also, is apparent from the fact that in the succeeding para- 
graph of the act, in making appropriation for “ Contingent expenses, 
United States consulates,” there is a specific reference both to con- 
sulates and to consular agencies. In decision to you November 9, 
1912, it was held that the provision, supra, from the contingent 
expense appropriation amended the provision of section 1696, Re- 
vised Statutes, to the extent of expenditures authorized under that 
appropriation. However, this furnished no authority for the pay- 
ment of clerk hire at consular agencies under the appropriation for 
allowances for clerk hire at United States consulates. 

It appears that expenditures for such clerk hire have been passed 
without question for a number of years, and, in view thereof, no 
objection will be made by this office to the continued use of that 
appropriation for clerk hire at consular egencies during the present 
fiscal year. However, payment forsuchclerk hire will not be author- 
ized for any period after June 30, 1932, in the absence of a specific 
provision therefor in the appropriation, or an amendment to section 
1696, Revised Statutes. 
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(A-88751) 


INCOME TAX—REFUNDS AND CREDITS—PERIOD OF LIMITATION— 
DATE OF ALLOWANCES 


Under sec. 322 (b) of the revenue aci of 1928, 45 Stat. 861, providing that no 
credit or refund shall be allowed or made after two years from the time 
tax was paid, unless before the expiration of such period a claim therefor 
is filed by the taxpayer, there is no authority of law for the allowance of 
a credit to be applied to additional taxes assessed after the expiration of 
the 2-year period, the taxpayer not having made claim within such period, 
even though the assessment proposed to be applied as a credit was deter- 
mined prior to the expiration of the limitation period, the date of allowance 
of a credit being not the date upon which the determination of the over- 
assessment is made, nor any other date intervening, but the date upon 
which the Commissioner of Internal Revenue approves the action of the 


collector of internal revenue, applying the amount of overassessment to 
other taxes due. 


Comptroller General McCarl to the Secretary of the Treasury, November 19, 

1931: 

There has been submitted by the Bureau of Internal Revenue, for 
preaudit, supplemental schedule of overassessments 1T-41393, in 
favor of Mrs. Mary L. Barton, trustee, trust u/w Otis Barton, 
covering the allowance of interest in the sum of $4.02 determined 
by the Commissioner of Internal Revenue to be due the taxpayer on 
an overpayment of $32.18 income tax for the calendar year 1928, 
which amount appears to have been applied as a credit against an 
additional assessment of taxes for the calendar year 1927. 

In so far as here material, the essential facts, as disclosed by the 
record in connection with the matter, appear to be in substance as 
follows: 

On February 10, 1931, the Commissioner of Internal Revenue 
signed schedule of overassessments IT-41393 on which this over- 
assessment was included and forwarded the schedule to the collector 
of internal revenue, district of Massachusetts, for adjustment. On 
February 25, 1931, the collector listed the overassessment in question 
as refundable and returned the schedule to the Bureau of Internal 
Revenue, for administrative action. The bureau, upon receipt of 
the schedule from the collector, drew a line through the item making 
a notation in the “ Remarks” column of the schedule “ Held for evi- 
dence.” The schedule, with the remaining items, was then forwarded 
to the disbursing clerk for payment and the checks were issued there- 
on March 19, 1931. On April 11, 1931, the commissioner assessed an 
additional tax against this taxpayer for the year 1927. See April, 
1931, page 0, line 4-P. No. 2 list. Thereafter, the commissioner 
again returned to the collector the overassessment for adjustment 
on supplemental schedule of overassessments IT-41393. The collec- 
tor applied the overpayment for 1928 as a credit to the additional 
tax assessed against the year 1927. The supplemental schedule on 
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which the credit was listed was signed by the collector July 2, 1931, 
and is now before this office for approval of the credit and certifica- 
tion of the interests accrued on the overpayment. 
Section 322 of the revenue act of 1928, 45 Stat. 861, provides, 
in part: 
REFUNDS AND CREDITS 


(a) Authorization—Where there has been an overpayment of any tax 
imposed by this title, the amount of such overpayment shall be credited 
against any income, war-profits or excess-profits tax or installment thereof 
then due from the taxpayer, and any balance shall be refunded immediately 
to the taxpayer. 

(b) Limitation on allowance. 

(1) Period of limitation—No such credit or refund shall be allowed or 
made after two years from the time the tax was paid, unless before the expi- 
ration of such a period a claim therefor is filed by the taxpayer. 

(2) Limit on amount of credit or refund.—The amount of the credit or refund 
shall not exceed the portion of the tax paid during the two years immediately 
preceding the filing of the claim, or if no claim was filed, then during the two 
years immediately preceding the allowance of the credit or refund. 


In the present case the overpayment of 1928 taxes appears to have 
been made on March 12, 1929, and since no claim for refund appears 
to have been filed, the 2-year period under this act within which 
the Commissioner of Internal Revenue could make an allowance, 
either for a refund to the taxpayer or for application as a credit 
against other taxes due, expired March 12, 1931, and it should be 
noted that while the Commissioner of Internal Revenue signed 
the schedule of overassessments on February 10, 1931, the item was 
marked as held for evidence when the schedule was returned by the 
collector indicating, apparently, that further consideration was to 
be given the matter of refunding the amount. Furthermore, the 
additional assessment against which this overpayment was applied 
as a credit was not made until April 11, 1931, and the credit was 
not applied thereon until July 2, 1931, which action apparently was 
approved by the commissioner subsequent to that date. 

The question as to the date on which credits and refunds are 
allowed has been the subject of various decisions of the Supreme 
Court of the United States under the revenue laws in effect prior 
to the revenue act of 1928. As to refunds, it was held in the case of 
Girard Trust Company v. United States, 270 U. S. 163, that under 
sections 250 (b), 252, and 1324 (a) of the revenue act of 1921, the 
date of allowance to which interest is payable on the refunds is 
the date of final approval by the commissioner and not the date when 
the commissioner first determines that an overassessment has been 
made, nor the date of final payment. With respect to credits, the 
decision in the case United States v. Swift and Company, 282 U. S. 
468, held that the date of allowance was that on which the commis- 
sioner finally approved the adjustments as made by the collector. 
It should be noted that said decision was rendered under section 
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252 of the revenue act of 1921 and section 244 (b) (1) of the revenue 
act of 1926. With reference to refunds, apparently with a view to 
overcoming the question involved in the Girard Trust Company case, 
swpra, then pending, it was provided under section 1116 (b) (2) of 
the revenue act of 1926 (44 Stat. 119), that the term “date of 
allowance of refund” meant “the first date on which the commis- 
sioner signs the schedule of overassessment in respect thereof.” 
No such specific provision is contained in that act with respect to 
credits and there appears to be nothing in the revenue act of 1928 
defining the date of allowance either as to refunds or credits except 
that as to allowance of interest—section 614 (a) of the act of 1928 
provides: 
INTEREST ON OVERPAYMENTS 


(a) Interest shall be allowed and paid upon any overpayment in respect of 
any internal-revenue tax, at the rate of 6 per centum per annum, as follows: 

(1) In the case of a credit, from the date of the overpayment to the due 
date of the amount against which the credit is taken, but if the amount 
against which the credit is taken is an additional assessment of a tax imposed 
by the Revenue Act of 1921 or any subsequent revenue Act, then to the date of 
the assessment of that amount. 

(2) In the case of a refund, from the date of the overpayment to a date 
preceding the date of the refund check by not more than 30 days, such date 
to be determined by the commissioner. 


In the decision of the Swift and Company case, supra, under date 
of February 2, 1931, as to the date of allowance of credits, the court 
said : 


When he executes the schedule of overassessments the commissioner has no 
knowledge as to what the collector’s account with the taxpayer shows. He 
does not know whether the overassessment will be entirely used up in abate- 
ments, or whether, if an overpayment is shown, it will have to be apportioned 
partly as a credit and partly as a refund. It is true that the commissioner’s 
directions to the collector are that the latter shall examine the accounts and 
make the proper allocations, and it is true that the collector’s action in so doing 
is ministerial. But after that clerical work is performed the practice requires 
the return to the commissioner of a statement or schedule of the allocations, 
the approval of that schedule by him, and the mailing of the certificate of 
overassessment, executed on his behalf, to the taxpayer. There is nothing in 
the record to indicate that the commissioner might not order corrections to be 
made in the accounts of the taxpayer prior to the mailing of this certificate. 
The proofs do not disclose that he has not in practice done so. As the sole 
discretion and authority to allow a credit rests with the commissioner, we 
think that, in the light of the procedure above outlined, his approval of the 
schedule of credits and refunds must be taken to be the final exercise of that 
discretion and the allowance of the credit. This construction of the act brings 
about uniformity in administration, as it makes the allowance of credits and 
refunds simultaneous. 


There appears to be no question as to the applicability of these 
arguments to the procedure in effect in the Bureau of Internal 
Revenue prior to the revenue act of 1926. Following the enact- 
ment of this law, however, in view of its provisions defining the date 
of allowance of refund, a new procedure was adopted for scheduling 
items to the collector, the substantial difference being that under such 
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new procedure one schedule (Form 7920) instead of two, is used for 
all adjustments, this schedule of overassessments being signed by the 
commissioner at the time it is sent to the collector for adjustment, 
no provision being made on this form or under the new procedure for 
the signature of the commissioner approving the adjustments as and 
after made by the collector. Section 1116 of the revenue act of 1926 
was specifically repealed by section 614 (c) of the act of 1928 so 
that the date of allowance of a refund is no longer the date defined in 
sa’,) act of 1926, and since this feature has been eliminated under the 
revenue laws now in effect, it would appear that the decisions rendered 
by the courts as to the date of allowance of refunds and credits are 
for application under the present law. Also, as under such decisions 
the final date of approval of the action taken by the collector in cases 
of credits is the controlling date, that is to say, the date of allowance 
of the refund or credit, a proper showing should be made on the 
schedule as to the date on which the final action of the commissioner 
is taken. 

With respect to the present case, it appearing that the action of 
the commissioner approving the adjustments made by the collector 
as to the item of $32.18 was not taken until after July 2, 1931, and, 
therefore, after March 12, 1931, the date on which the period of limi- 
tation expired, there would appear to have been no authority for 
crediting the amount against the additional assessment for 1927 
taxes, which was made on April 11, 1931. It follows, also, that the 
payment of $4.02 interest on this amount, as proposed, is not author- 
ized. Accordingly, the schedule here in question is returned with 
request that the proper adjustments be made in connection with the 
matter. 


(A-39471) 


COMPENSATION, DOUBLE—TWO PART-TIME POSITIONS UNDER 
DIFFERENT DEPARTMENTS 


The employment on different days of the same person in two part-time positions 
under different departments of the Government, such as substitute letter 
carrier and guard to prisoners, with an aggregate compensation in the two 
positions not in excess of the rate of $2,000 per annum, is not in contra- 
vention of the dual compensation act of May 10, 1916, 39 Stat. 120, as 
amended by the act of August 29, 1916, 39 Stat. 582. This principle is not 
applicable where one of two positions occupied by the same person is full 
time whether under the same or different department, nor to two part-time 
positions under the same department if in contravention of the provisions 
of section 1765, Revised Statutes. 8 Comp. Gen. 261, distinguished. 


Comptroller General McCarl to C. N. Hildreth, jr., United States Marshal, 
November 19, 1931: 


There has been received your letter of October 27, 1931, requesting 
review, as the successor in office to United States Marshal B. E. 
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Dyson, deceased, of settlement F-17381-J of Marshal Dyson’s 
accounts for the quarter ended December 31, 1929, wherein credit was 
disallowed for an amount of $16 paid on voucher 7 to Deputy 
Marshal T. J. Bundrix, reimbursement for a payment made by the 
deputy to Carlisle W. Pinder, substitute letter carrier, Jacksonville, 
Fla., for 4 days’ service, December 10 to 13, 1929, inclusive, at $4 per 
diem as guard to prisoners while being transported from Jacksonville, 
Fla., to Wilmington, N. C., and Brooklyn, N. Y. 

The disallowance was based on the provisions of the dual compen- 
sation act of May 10, 1916, 39 Stat. 120, as amended by the act of 
August 29, 1916, 39 Stat. 582, the combined annual rates of compen- 
sation of a substitute carrier, equivalent to 65 cents per hour, or 
$1,591.20 per annum (based on 306 days and 8 hours per day), and of 
a guard to prisoners, equivalent to $4 per day, or $1,460 per annum 
(based on 365 days), exceeding the rate of $2,000 per annum, the 
maximum authorized by the statute for dual employment, there 
having been cited 8 Comp. Gen. 261, and cases therein cited. 

In decision of July 16, 1925, 5 Comp. Gen. 39, it was held that 
there would be no legal objection to the employment of substitute 
postal clerks and carriers as substitute laborers when not on duty 
as substitute clerks or carriers. The following is quoted from that 
decision : 

The instant case involves neither the holding of two positions nor the pay- 
ment of two salaries for the same period of time. It involves only the question 
of whether a person who has qualified for and been appointed to the position 
of substitute clerk or carrier may be assigned, with his consent, to temporary 
duty as substitute laborer—a position of a lower grade than that for which 
he qualified and was appointed. A substitute is one who is employed only when 
needed and is paid only for time actually employed, there being no certainty 
whatever as to continuity of employment. The period of unemployment of a 
substitute is not the same as the period of absence without pay of a regular and 
permanent employee in applying the provisions of the act of May 10, 1916, as 
amended, and other statutes, prohibiting dual employment or payment of 
extra compensation. In the former case the name remains on the roll only 
as showing his availability for employment in the position as substitute if 


needed, while in the latter case the name remains on the roll as an employee 
holding a position under the Government. 


On October 2, 1929, A-28885, this principle was applied to permit 
the employment of a substitute clerk in the Austin, Tex., post office 
as a temporary laborer in the field office of the Department of Agri- 
culture at Austin, subject to call for post office work at any time, the 
salary limit not to exceed $2,000 per annum in the dual employment. 
In decision of November 18, 1929, involving application of this 
same case, A-28885, the Postmaster General was advised that while 
such dual employment of substitutes or part-time employees in the 
same department might be in contravention of sections 1764 and 
1765, Revised Statutes, it would be permissible for a substitute 
post office clerk, substitute city carrier, substitute village carrier, or 
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substitute post office laborer, to perform temporary service for some 
other branch of the Federal service provided the aggregate salaries 
actually received in the dual employment, not the combined rates 
as for full time service, would not exceed the rate of $2,000 per 
annum. 

In 8 Comp. Gen. 261 and cases therein cited, there was considered 
one or two full-time employments or positions, or two positions under 
the same department, involving the application of the provisions of 
sections 1764 and 1765, Revised Statutes. 

In the instant case, as Carlisle W. Pinder could not have served 
during the same period of time both as substitute carrier and guard 
for prisoners, and could not possibly have received an aggregate of 
compensation in both part-time employments in excess of $2,000 per 
annum, even if he had been employed full time in one or the other 
of such capacities, credit for the item in question will be allowed in 
the accounts in the absence of other objections. 

The facts in this case distinguish it from the case considered in 
decision of October 26, 1927, A-19125, holding that a fourth-class 
postmaster, who held a full-time position, could not be paid for 
services as a guard to prisoners, as the combined salaries exceeded the 
rate of $2,000 per annum. 


(A-39517) 


RETIREMENT, ERRONEOUS—LEAVES OF ABSENCE 


A navy yard employee who was erroneously placed on the superannuated 
retirement list and subsequently restored to duty is not to be considered 
as having been separated from the service, but may be granted leave with 
or without pay, not to exceed the amount authorized by statute, retro- 
actively covering the period he was erroneously considered as not on the 
active roll, entitling him to all the rights to leave incident to continuous 
service. 


Comptroller General McCarl to the Secretary of the Navy, November 21, 1931: 

There has been received by your direction request of the Judge 
Advocate General of the Navy, dated November 11, 1931, for decision 
whether John H. James, craneman at the Washington Navy Yard, 
is entitled to pay for retroactive leave on August 1, 1931, after having 
been erroneously placed on retired list and restored to duty, attention 
being particularly invited to the statements embodied in the third 
indorsement hereon : 

The third indorsement referred to contains the following: 

2. The department, under date of August 26, 1931, in view of the rejection 
of the application for annuity of John H. James, craneman, electric, navy yard, 
Washington, D. C., under the provisions of section 1 of the civil service 
retirement act, upon the ground that he had not reached the age of retirement 


and in accordance with paragraph 92 of the Regulations governing the employ- 
ment of civil personnel under the Naval Service, civil service Form 2009, to 
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which the Civil Service Commission and the Navy Department are joint 
signatories, directed that he be restored to duty, the record of his retirement 
canceled, and that he be considered in the status of an employee on leave 
without pay from the date of his retirement, August 1, 1931, to the date of 
his restoration to duty, September 1, 1931, thus making his service continuous. 
Paragraph 92 of the employment regulations above referred to provides that 
“ After a discharge is effective, no change shall be made in the record of dis- 
charge without specific authority of the Navy Department.” The action of the 
department in the above case and in cases of a similar nature is in accordance 
with the provisions of the above quoted regulations, and such action has not 
been questioned by the Civil Service Commission. 

8. This case is presented by the commandant of the Washington Navy Yard, 
upon the request of the disbursing officer of the yard, for the decision of the 
Comptroller General as to whether payment to James to one day’s pay for 
retroactive leave on August 1, 1931, is authorized, in view of the adverse action 
of the Comptroller General in the case of William R. Simpson, whose discharge 
on account of lack of work was cancelled upon authority of the department, 
dated August 25, 1930, and who was considered as on leave without pay 
between the date of his separation from the position of machinist and the date 
of his reporting for duty under appointment as copyist draftsman. The 
Comptroller General held in the Simpson case that “ ‘cancellation’ of the 
discharge by letter of August 25, 1930, is of no effect, as the discharge had 
already been consummated.” This decision of the Comptroller General, if 
literally construed, would prohibit the cancellation of discharges of employees 
and their restoration to duty under the authority contained in paragraph 92 
of the employment regulations above quoted in the cases of those improperly 
discharged for lack of work or funds, or other reasons, or improperly or 
erroneously retired on account of age or total disability. 


It has been held that a navy-yard employee is not entitled (under 
the act of August 29, 1916, 39 Stat. 617) to pay for accrued leave not 
taken prior to separation from the service. Therefore, a navy-yard 


employee who is actually separated from the service and later rein- 
stated, that is, where the service of the employee is. not continuous, 
may not be paid, subsequent to reinstatement, as for leave accrued 
but not taken prior to separation from the service. However, a 
separation from the active roll solely for the purpose of granting 
retirement, which action is later found to have been erroneous, is not a 
separation from the service within the meaning of the above-stated 
principle. See decision of July 1, 1931, 11 Comp. Gen. 1, 3, wherein 
it is stated— 

* * * An employee whose separation from the active service is solely 
for the purpose of granting the benefits of disability retirement may not, 
by administrative action, be placed in such a position as to lose the benefits 
of both an active duty and a retired status. Change from active duty to 
retired status is not to be controlled by the same principles applicable to 
dismissal or other separations from the service. See 10 Comp. Gen. 478. 

The same principle would apply in such a case as this where the 
erroneous administrative action was based on the age rather than the 
disability of the employee. 

In decision of November 23, 1912, 19 Comp. Dec. 311, it was held 
(quoting from the syllabus)— 

The granting of leaves of absence within the law is an administrative act, 
and the head of a department or other persons with authority to grant such 


leaves with pay may, in order to cure an omission, grant such leaves nunc 
pro tunc, 
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Accordingly, in the instant case, the administrative office has 
authority to grant leave, with or without pay, not to exceed the 
amounts authorized by statute, retroactively covering the period the 
employee was erroneously classed or considered as not on the active 
roll during August, 1931, entitling the employee to all the rights 
to leave incident to continuous service. 

The question presented is answered accordingly. 


(A-39262) 
TRAVELING EXPENSES—FOREIGN VESSELS 


An American vice consul notified of his transfer from Plymouth, England, to 
Tallinn, Estonia, while in the United States on leave of absence, and who 
travels to his new station by foreign vessels, is barred by section 601 of the 
merchant marine act, from reimbursement for any portion of the expenses 
incurred upon such foreign vessels notwithstanding the fact that had he 
accomplished the travel by the shortest usually traveled route between the 
two stations by rail no steamship travel would have been necessary. 


Decision by Comptroller General McCarl, November 23, 1931: 

Harry E. Carlson, American consul at Tallinn, Estonia, has re- 
quested review of the disallowance of credit in his accounts for the 
period April 1, 1930, to June 30, 1930, for $67.74 of the amount 
reimbursed to Ellis A. Johnson, American vice consul, upon his 
expense voucher covering the period May 10 to May 27, 1930. 

It appears that Johnson, who was formerly a vice consul at Ply- 
mouth, England, was in the United States on leave of absence when he 
was transferred as vice consul to Tallinn, Estonia, effective upon the 
expiration of his leave of absence. He was authorized to incur ex- 
pense of transportation in reporting to his new station in an amount 
not to exceed the cost of the direct trip from the former post at 
Plymouth to his new station. He traveled from New York to 
Helsingfors, Finland, via Copenhagen, on the S. S. United States 
and 8S. S. Arcturus, vessels of foreign registry, and from Helsingfors 
to Tallinn on a steamship presumably also of foreign registry, al- 
though its name was not given. His expense voucher claimed so 
much of the cost as was the equivalent of the cost by railroad between 
his old and new stations as, had the travel been directly between the 
two stations, no steamship travel would have been necessary. The 
only explanation offered for the use of the foreign vessel from New 
York to Helsingfors is the statement of the American consul in his 
letter of May 12, 1931, as follows: 

Vice Consul Johnson was transferred while on leave in the United States 
in April, 1930. He was informed that it would not be necessary for him to 
return to his previous post, Plymouth, England, but that he might proceed to 
his new post by any travel route he desired, inasmuch as in any event he would 
be required to pay his own transportation back to his previous post of duty. 


The stipulation was made, however, that the Government was properly re- 
sponsible for Mr. Johnson's transportation from Plymouth to Tallinn and he 





DECISIONS OF THE COMPTROLLER GENERAL 205 


was instructed to send in his actual travel accounts showing, for record 
purposes only, what route he traveled and how much he spent. He, however, it 
will be noted, claimed only for the cost of transportation from Plymouth to 
Tallinn. 


Section 601 of the merchant marine act of May 22, 1928, 45 Stat. 
697, provides: 


Any officer or employee of the United States traveling on official business 
overseas to foreign countries, or to any of the possessions of the United States, 
shall travel and transport his personal effects on ships registered under the 
laws of the United States when such ships are available, unless the necessity 
of his mission requires the use of a ship under a foreign flag: Provided, That 
the Comptroller General of the United States shall not credit any allowance 
for travel or shipping expenses incurred on a foreign ship in the absence of 
satisfactory proof of the necessity therefor. 


The travel from New York to Helsingfors, according to informa- 
tion on file in this office, could have been performed by a vessel of 
American registry of the American Scantic Line. Irrespective of 
that fact, however, the traveler’s official travel was the accomplish- 
ment of a transfer from Plymouth to Tallinn, which could have 
been accomplished by the shortest usually traveled route between 
the two points by rail, and, accordingly, no necessity of such mission 
required the use of a vessel of foreign registry. Section 601 of the 
merchant marine act, supra, precludes any allowance for traveling 
expenses incurred upon a vessel of foreign registry unless required by 
the traveler’s mission. See decisions of August 11, 1930, A-32618, 
and October 5, 1931, A-36920. 

The settlement here in question failed to take into consideration 
a charge of $3.75 for steamship transportation between Helsingfors 
and Tallinn. While the steamship is not named in the voucher, it 
may be presumed that it, also, was of foreign registry. The amount 
disallowed will, therefore, be increased by $3.75, making the total 
disallowance $71.49. 

Upon review, the settlement, as herein amended, must be and is 
sustained. 


(A-89526) 


ESTATES OF DECEDENTS—MEMBERS OF NATIONAL HOME FOR 
DISABLED VOLUNTEER SOLDIERS 


Upon the death intestate of a member of the National Home for Disabled 
Volunteer Soldiers admitted since the passage of the act of June 25, 1910, 
36 Stat. 736, leaving no known heirs at law or next of kin, all personal 
property of the deceased vests in the United States as successor in interest 
to the board of managers of the home subject to claim of heirs for a 
period of five years after the death of the member. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, No- 
vember 23, 1931: 


There has been received your letter of November 12, 1931, stating 
that Edward F. Cummins, who was admitted to the National Home 
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for Disabled Volunteer Soldiers, eastern branch, November 4, 1892, 
was readmitted to the northwestern branch at Milwaukee, December 
20, 1923, at which time he signed an agreement as required by the 
act of June 25, 1910, 36 Stat. 736, that in case of death, leaving no 
heirs at law or next of kin and without having made a will, all of 
his personal property should pass to the board of managers for the 
benefit of the general post fund. 

It appears that Cummins died June 27, 1929, leaving no known 
heirs and no will, with a personal estate of cash amounting to $21.54, 
a certificate of deposit for $1,400, and 45 shares of the Wisconsin 
Electric Power Co. stock having a market value of $4,950, also, 
$178.26 cash in a local bank. You report that the governor of the 
northwestern home took out letters of administration and was 
appointed administrator, but that the court refused to authorize the 
assets to be turned over to the post fund, holding that they should 
go to the orphans fund of the county under the State law. 

The act of June 25, 1910, 36 Stat. 736, provides: 

Hereafter the application of any person for membership in the National 
Home for Disabled Volunteer Soldiers and the admission of the applicant 
thereunder shall be and constitute a valid and binding contract between such 
applicant and the board of managers of said home that on the death of said 
applicant while a member of such home, leaving no heirs at law nor next of kin, 
all personal property owned by such applicant at the time of his death, in- 
cluding money or choses in action held by him and not disposed of by will, 
whether such property be the proceeds or pensions or otherwise derived, shall 
vest in and become the property of said board of managers for the sole use and 
benefit of the post fund of said home, the proceeds to be disposed of and dis- 
tributed among the several branches as may be ordered by said board of 
managers, and that all personal property of said applicant shall, upon his 
death, while a member, at once pass to and vest in said board of managers, 


subject to be reclaimed by any legatee or person entitled to take the same by 
inheritance at any time within five years after the death of such member. 
a = 7” 


Under the statute in question all of the personal property of a 
member of the home, upon his death leaving no heirs at law or next 
of kin, vests in the United States as successor in interest to the board 
of managers of the national home for disabled volunteer soldiers (see 
sec. 3 of the act of July 3, 1930, 46 Stat. 1016), subject to the claims 
of heirs for a period of five years after the death of the member. 19 
Comp. Dec. 388; 10 Comp. Gen. 322. 

The refusal of the court to authorize the disposition of the property 
in accordance with the act of June 25, 1910, has been referred to the 
Solicitor of the Treasury with request that the proper district attor- 
ney be instructed to take the necessary steps to protect the interest 
of the United States in the matter. 
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(A-89532) 


GRATUITIES—DEATH OF BENEFICIARY BEFORE PAYMENT 


Where Congress appropriated money for personal injuries received by an 
employee of the Isthmian Canal Commission while in the discharge of 
his official duties and said employee dies 15 years thereafter without ever 
filing claim therefor, the amount so appropriated being a gratuity lapses 
with the employee’s death, and payment of such to his widow or children 
or as an asset of his estate is unauthorized. 


Comptroller General McCarl to Mrs. Mary Lackey Combs, Executrix, Novem- 
ber 23, 1931: 


Consideration has been given to your claim as executrix of the 
estate of Oscar F. Lackey, deceased, for $1,500 which claim is based 
on the provision in the act of February 18, 1913, 37 Stat. 1372, as 
follows: 


That twenty-two thousand two hundred and thirty-one dollars and thirty- 
eight cents be, and the same is hereby, appropriated, out of any money in the 
Treasury not otherwise appropriated, to pay certain employees of the United 
States Government for personal injuries received while in the discharge of _ 
their duties, without any fault on their part; the same being in full, the receipt 
of the same to be taken in each case as full and final release and discharge 
of the respective claims, namely: 

* * * 


* + *~ 

To pay one thousand five hundred dollars to Oscar F. Lackey, for injuries 
received while in the employ of the Isthmian Canal Commission as assistant 
engineer in construction of the Panama Canal on November twenty-first, 
nineteen hundred and five. 


It appears that Oscar F. Lackey died December 19, 1928, over 
15 years after the appropriation was made for his relief, without ever 
having filed claim for the amount. 

The provisions of the private act referred to above constituted 
an authorization for the payment of a gratuity, in the nature of a 
personal grant conferring no vested rights until reduced to posses- 
sion, and said gratuity, before being reduced to possession, could not 
be made the subject of a testamentary bequest. Mr. Lackey, from 
February 18, 1913, to December 19, 1928, had an inchoate right to 
receive from the Government the benefits under the act in question 
but on his death, without having received it, said inchoate right 
expired and did not pass to his widow or children, nor as an asset 
of his estate. See Semple v. United States, 24 Ct. Cls. 424-426; 16 
Comp. Dec. 124; 26 id. 1088; 1 Comp. Gen. 527; and decision of this 
office dated July 8, 1925, A-9127. 

For the reasons as stated above no payment is authorized to be 
made in this case. 
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(A-89525) 


RETIREMENT—PANAMA RAILROAD COMPANY EMPLOYEES 


Former employees who were on June 30, 1931, in receipt of pensions or 
annuities under the Panama Railroad Co. pension system, and employees 
in the service of the Panama Railroad Co. on June 30, retired after July 1, 
1931, may not be required to make additional contributions to the retire- 
ment fund created by the Canal Zone retirement act of March 2, 1931, 
46 Stat. 1471, effective July 1, 1931, in order to obtain credit for service 
rendered prior to July 1, 1931, on the basis of which the annuities properly 
payable under the act of March 2, 1931, are computed. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, No- 
vember 25, 1931: 


Consideration has been given to your letter of November 12, 1931, 
as- follows: 


In the administration of the act of March 2, 1931 (Public No. 781, 71st 
Congress), extending civil retirement to employees of the Panama Railroad 
Company, questions have arisen as to the propriety of requiring former 
employees now in receipt of pension or annuity under the Panama Railroad 
Company pension plan, to make an additional contribution in order to obtain 
eredit for services rendered prior to July 1, 1931; also whether such additional 
contributions will be required of Panama Railroad Company employees retiring 
after the effective date of the Canal Zone retirement act, as a condition 
precedent to obtaining credit for services rendered prior to July 1, 1931. 

Section 8 of the act of March 2, 1931, provides— 

“ All employees coming within the provisions of this Act after the effective 
date thereof shall be required to deposit with the Treasurer of the United States 
to the credit of the Canal Zone retirement and disability fund referred to in 
section 9 hereof, under rules to be prescribed by the Commissioner of Pensions, 
a sum equal to 2% per centum of the employee’s basic salary, pay, or com- 
pensation received for services rendered after July 31, 1920, and prior to July 1, 
1926, and also 3% per centum of the basic salary, pay, or compensation for 
services rendered subsequent to June 30, 1926, together with interest computed 
at the rate of 4 per centum per annum compounded on the last day of each 
fiscal year, but such interest shall not be included for any period during which 
the employee was separated from the service. Upon making such deposit 
the employee shall be entitled to credit for the period or periods of service 
involved: Provided, That no such deposit shall be required on account of 
services rendered for the Panama Railroad Company prior to January 1, 1924: 
Provided further, That failure to make such deposit shall not deprive the 
employee of credit for any past service for which no deposit is required 
under the provisions of this section.” 

Section 13: 

“In the case of those employees of the Panama Canal or the Panama Railroad 
Company who before the effective date of this act shall have been retired 
on annuity under the provisions of the act of May 22, 1920, or said act as 
amended, or as extended by Executive orders, or under the provisions of the 
Panama Railroad pension plan, the annuity shall be computed, adjusted, and 
paid under the provisions of this act, but this act shall not be so construed 
as to reduce the annuity of any person retired before its effective date, nor 
shall any increase in annuity commence before such effective date.” 

The suggestion has been made that inasmuch as the contributions of benefi- 
ciaries of the Panama Railroad Company pension system were less than those 
made by employees on the Isthmus of Panama retired under the provisions of 
the general civil service retirement laws, the benefits were greater as regards 
the railroad pensioners and that, therefore, an adjustment of the contributions 
so as to equalize the same would appear to be equitable. In other words, it 
would appear proper to require a 2% per cent contribution by the pensioner 
from January 1, 1924, and 3% per cent from July 1, 1926, to the date of com- 
mencement of the pension in each case, in view of the language of section 13 
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to the effect that the annuity in the case of those already retired should be 
computed, adjusted, and paid under the Canal Zone act, that act in section 7 
requiring contributions at the above rate as a condition precedent to the grant 
of credit for past service. On the other hand, it is contended that the employ- 
ees automatically coming within the provisions of the Canal Zone act on July 1, 
1931, are not required to make any further contributions on account of past 
service for which deductions were made under the Panama Railroad pension 
plan prior to July 1, 1931. 

Apropos of whether additional contributions should be required of either 
Panama Railroad Company pensioners or employees, paragraph 3 of section 9 
of the act of March 2, 1931, is quoted as follows: 

“The board of directors of the Panama Railroad Company shall cause to 
be transferred to the Secretary of the Treasury, for credit to the Canal Zone 
retirement and disability fund, the gross assets in the Panama Railroad pen- 
sion fund at the close of business on June 30, 1931, applying to employees 
included within the provisions of this act, subject to the assumption of the 
liabilities of that fund as of the close of business on June 30, 1931, by the 
Canal Zone retirement and disability fund.” 

Section 6 declares in its first proviso that: 

“The annuity paid a retiring employee of the Panama Railroad Company 
in such service on June 30. 1931, shall be an amount equal to 2 per centum of 
the average annual basic salary, pay, or compensation, not to exceed $5,000 per 
annum, received by the employee during any five consecutive years of allowable 
service at the option of the employee, multiplied by the number of years of 
allowable service rendered prior to July 1, 1931, plus the amount to which the 
employee is entitled under the provisions of this section, exclusive of paragraph 
(4), for service rendered subsequent to June 30, 1931: Provided, however, 
That the sum to be used in computing the annuity purchasable under paragraph 
(2) of this section shall include only contributions made subsequent to June 
30, 1931.” 

It is claimed that the object of this provision was to preserve the rights of 
employees of the Panama Railroad Company in their own retirement or pension 
fund. 

In view of the fact that there are now pending thirteen claims of beneficiaries 
under the Panama Railroad Company pension system and approximately thirty 
claims of railroad employees in the service on July 1, 1931, who became eligible 
for retirement on August 1, 1931, an early decision in this matter will be 
appreciated. 


The Canal Zone retirement act of March 2, 1931, 46 Stat. 1471, 
effective July 1, 1931, established a new and distinct retirement system 
for (1) employees of the Panama Canal on the Isthmus, and (2) 
employees of the Panama Railroad Co. on the Isthmus. See section 
1 of the act. These two classes of employees had previously been 
subject to two separate and distinct retirement systems, respectively, . 
(1) the provisions of the civil retirement act, first effective August 
1, 1920, and (2) the Panama Railroad Co. retirement system, first 
effective January 1, 1924. Prior to July 1, 1931, employees had re- 
tired under the two retirement systems previously in force. The 
provision of section 13 of the act quoted in your submission requires 
that the annuities of all the employees retired prior to July 1, 1931, 
under either of the systems then in force “shall be computed, ad- 
justed, and paid under the provisions of this act,” with a saving 
clause against the reduction of the annuities previously paid. There 
is no provision in this section, or otherwise in the Canal Zone retire- 
ment act, requiring any further contributions to the retirement fund 
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created by the act, from employees of either class who had retired 
prior to July 1, 1931. The provision of section 8 of the act 
requiring deposits to the credit of the retirement fund is applicable 
only to “ employees coming within the purview of this Act after the 
effective date thereof.” The first paragraph of section 13 of the 
Canal Zone retirement act is similar in terms to section 8 of the civil 
retirement act, as amended by the act of May 29, 1930, 46 Stat. 475, 
effective July 1, 1930, but it is not understood that contributions from 
employees retired prior to July 1, 1930, have been required, to enable 
them to receive the greater benefits, even though section 9, similar in 
terms to section 8 of the Canal Zone retirement act, requires deposits 
to the retirement fund from “employees who may be brought then 
and thereafter within the purview of the act.” Furthermore, the 
requirement of contributions from employees retired prior to July 1, 
1931, would be tantamount to reducing the amount of the annuities 
computed under the laws previously in force in contravention of the 
saving clause against loss in the amount of annuities. 

From your submission it would appear that the suggestion that 
former employees of the Panama Railroad Co. retired prior to 
July 1, 1931, should make further contributions to the retirement 
fund, is for the purpose of equalizing the amount of contributions 
in the fund to the credit of the two classes of employees retired 
under the two systems previously in force. It is recognized that 
one class may have an advantage over the other in this respect, but, 
if so, it is because the law has made it so, and the inequality may 
not be overcome by requiring further contributions from one class. 

Answering your first question specifically, you are advised that 
former employees who were on June 30, 1931, in receipt of pensions 
or annuities under the Panama Railroad Co. pension system, may 
not be required to make additional contributions to the retirement 
fund created by the Canal Zone retirement act in order to obtain 
credit for services rendered prior to July 1, 1931. 

It is understood your second question relates to those employees 
of the Panama Railroad Co. retired, or to be retired, after July 1, 
1931, the effective date of the Canal Zone retirement act, who were 
in the service June 30, 1931. As the statute from its effective date 
was made applicable to employees of the Panama Railroad Co. as 
well as to employees of the Panama Canal, there would be no more 
justification for requiring further contributions covering periods 
prior to July 1, 1931, from employees of the Panama Railroad Co. 
than from employees of the Panama Canal. Section 8 requiring 
deposits to obtain credit for prior service is specifically limited to 
employees coming within the purview of the act after its effective 
date. Apparently under the proviso to section 6, quoted in your sub- 
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mission, a difference is required in the method of computing annui- 
ties of employees of the Panama Railroad Co. in the service June 30, 
1931, which will be reflected in the amount of annuities paid. 

Answering your second question specifically, you are advised 
that additional contributions may not be required of employees in 
the service of the Panama Railroad Co. on June 30, 1931, retired 
after July 1, 1931, as a condition precedent to obtaining credit for 
services rendered prior to July 1, 1931. 


(A-39522) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—FIELD SERVICE— 
PART-TIME EMPLOYEES 


Part-time employees occupying positions in the field service subject to the prin- 
ciples of classification, who are regularly employed throughout the year, 
may not be paid at an hourly rate of compensation for an indefinite number 
of hours, but the part-time compensation should be fixed at a rate having 
the same relation to the rate fixed by the classification act for full time in 
a similar position, which the time served by the part-time employee bears 
to the time served by the full-time employee. 


Comptroller General McCarl to the Secretary of Agriculture, December 1, 
1931: P 


In the audit of the accounts of J. I. Buckner, fiscal agent, Forest 
Service, for the March quarter, 1931, exceptions were taken to pay- 
ments of compensation for January, 1931, on an hourly basis (vouch- 
ers 7823, 7970, 81438, and 8152, to various part-time employees in the 
field service of the Forest Service, whose positions had been admin- 
istratively placed or allocated in a field grade or salary range cor- 
responding to a grade prescribed by the classification act for similar 
positions in the District of Columbia as required by section 2 of the 
Brookhart Salary Act of July 3, 1930, 46 Stat. 1005. The employees 
involved are shown on the pay rolls as holding the titles of ‘* under- 
clerk,” “ underclerk-stenographer ” or “ junior clerk-stenographer,” 
and all of the positions have been administratively placed or allocated 
in grade CAF-1. The hourly rate of compensation is uniformly 
shown as 50 cents per hour, from the total: payment of which retire- 
ment deductions have been made in certain cases and not in others. 

From the information furnished by the disbursing officer at the 
request of this office it is shown that the hours of service of these 
employees vary each day and that in some instances the employees 
have performed service on certain days in excess of seven hours, the 
regular work day fixed administratively, for which payment has been 
made on an hourly basis, thereby exceeding the rate for the day 
in excess of the per diem equivalent of the minimum salary rate 
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fixed for the grade in which the position has been allocated. In 

other words, overtime compensation has been paid on certain days. 
In reply to the notices of exception, the disbursing officer sub- 

mitted a statement by the acting regional forester, as follows: 


While the appointments of these persons were not stated at a per annum 
rate, the per-hour equivalent of the $1,260 annual rate was used; that is, 
$1,260 divided by 360 to arrive at a per diem rate and this divided by 7, 
the number of working hours in the regular day. The reason for using the 
hourly equivalent instead of the per annum rate in these appointments is 
that the work is not continuous and very often is for periods of less than a 
day, such as 3, 6, or 5 hours. The per hour equivalent of the per annum rate 
seems to be more satisfactory where the employment is for varying periods 
from day to day. Several decisions have recognized the fixing of per diem 
equivalents (3 C. G. 877; 4 C. G. 755; and 5 C. G. 231) and decision 8 C. G. 
879 provided for arriving at per hour equivalents under another act by divid- 
ing the per diem rate by the number of working hours in the day. It is under- 
stood that the per hour rates are permissible when based on per annum classi- 
fication rates. 

The principle of fixing the part time rate in the proportion that the part- 
time employment bears to full-time employment as established in 5 C. G. 803 
is difficult of application in these cases because the proportion of time employed 
is not uniform. That is, it may vary anywhere from a few hours to a full 
day. If it is held that the per hour rates can not continue, I should be glad 
to be informed whether payments on that basis may be continued under exist- 
ing appointments. 


The schedule of salary rates appearing in the classification act, 
as amended, prescribe only annual rates for all positions with the ex- 
ception of those of the clerical-mechanical service and part-time 
charwomen in the custodial service. These schedules of annual 
salary rates are applicable to all regular employees whether on a 
full-time or part-time basis. Referring to the citations given by 
the acting regional forester, on the basis of which the hourly rates 
were fixed administratively for these part-time positions, the follow- 
ing is quoted from decision of November 13, 1930, 10 Comp. Gen. 
216, 219. 


Per diem rates were authorized in the case of consulting engineers, field 
experts, temporary or seasonal employees, and other employees working for 
short periods who were not a part of the regular force of employees. 3 Comp. 
Gen. 877; 4 id. 755; 5 id. 73; id. 1386; id. 231; id. 303; 8 id. 379. However, 
these decisions required that the per diem rate be computed on the basis of a 
per annum rate with 360 days to the year and it was not recognized that the 
regular force of employees might be paid on a per diem basis. 


The same principle would be applicable to per-hour rates of com- 
pensation and to the employees here involved, it being understood 
they are a part of the regular force of the Forest Service and are 
not temporary or seasonal employees or those whose services are 
only intermittent. 

Furthermore, the fixing of an hourly rate of compensation and 
the payment thereof for any number of hours of actual service on 
any day, even in excess of the number of hours fixed as the regular 
working day for the employees, is not the proper method for fixing 
the compensation rate of part-time employees who are regularly em- 
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ployed throughout the year. The payment of overtime compensa- 
tion in such cases is contrary to law. 

In decision of October 30, 1925, 5 Comp. Gen. 302, 305, it was 
stated : 

4. The basis on which part-time employees should be paid is the compensation 
for full-time employees in a position with similar duties and responsibilities; 
that is, the part-time position should be allocated to the proper class and grade 
as determined by the duties and responsibilities of the position. The com- 
pensation should be fixed at a rate having the same relation to the rate fixed 
by the classification act for full time in a similar position which the time given 
to the bureau service bears to the time served by a full-time employee. A part- 


time employee who does not work for the entire period for which he contracted 
should also be paid proportionately. 


The acting regional forester states that this principle is difficult 
of application in the instant case because the proportion of time em- 
ployed is not uniform. While this is an administrative problem, 
it would appear to this office that the clerical work necessary in the 
administration of the forest reserves may be so arranged that there 
may be readily determined the proportion that the period of actual 
service required of part-time employees bears to the time served by 
a full-time employee. In any event, an hourly rate of compensation 
for an indefinite number of hours is not authorized and should be 
discontinued, even under existing appointments. 

Pending a proper adjustment in the compensation rates of the 
employees hereby affected, which should be made as soon as possible, 
credit will be allowed in the accounts for payments of compensation 
to the part-time employees at the hourly rate heretofore adminis- 
tratively fixed, in the absence of other objection. 

In the absence of more definite information, there is no determina- 
tion in this decision whether any or all of these part-time employees 
are subject to the provisions of the civil retirement act. 





(A-38833) 
TAXES, EXCISE—STAMPS ON CHECKS 


Under the laws of a foreign country requiring the affixing of excise tax stamps 
on checks drawn or negotiated in that country, and such laws are susceptible 
of the construction that the tax should be borne by the payee negotiating 
the check, there is no authority for the payment of the tax by disbursing 
officers of the United States from public funds, except in such cases in 
Canada, or elsewhere, where the checks are drawn in favor of foreign 
service officers for official expenditures. 


Decision by Comptroller General McCarl, December 2, 1931: 

There is for consideration by this office the question whether credit 
should be allowed in the accounts of disbursing officers stationed 
abroad for expenses incurred in connection with the purchase of ex- 
cise tax stamps to be affixed to checks drawn by such officers in the 
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payment of obligations of the Government of the United States, 
either on accounts carried by them with banking institutions in a 
foreign country or on their official account with the Treasurer of 
the United States, when the laws of the foreign country require the 
affixing of such excise stamps or other equivalents to a check drawn 
or negotiated in such foreign country. 

The particular matter under consideration is as to officers sta- 
tioned in Canada, the laws of which country, as now in effect, pro- 
vide in substance that no person shall (1) issue a check for an 
amount exceeding $5 payable at or by a bank or drawn upon or ad- 
dressed to a bank and requiring or directing payment of a sum of 
money; or (2) present to a bank for payment a check for an amount 
exceeding $5 unless there is affixed thereto an adhesive 2 cent excise 
or postage stamp or unless there is impressed thereon by means of a 
die a stamp of the value of 2 cents. 

Pursuant to the provisions of sections 35 and 36 of the act of 
February 23, 1931, 46 Stat. 1216, all diplomatic and consular officers 
in Canada, Newfoundland, and Nova Scotia have been included in 
one fiscal district with a central district accounting and disbursing 
office at Ottawa, Canada. It is provided by the new system now 
under operation that all fees collected by such officers are for trans- 
mission to the Treasurer of the United States, there being discon- 
tinued the practice heretofore prevailing of using fees collected for 
payment of salaries and expenses of the offices. The expenses of such 
offices are paid from appropriated funds advanced periodically to 
such foreign service officer at Ottawa by means of checks drawn on 
the Treasurer of the United States. Salaries are paid by the district 
accounting and disbursing officer by checks drawn on the Treasurer 
of the United States in favor of the officers or employees concerned. 

The proceeds of the checks for advances are deposited in banks 
either designated by the Secretary of the Treasury as depositaries 
under the act of June 19, 1922, 42 Stat. 662, or selected by the foreign 
service officer, apparently with the consent and authority of the De- 
partment of State. Against this account the foreign service officers 
draw checks in payment of the expenses of their offices. 

Under the above procedure there are for consideration three classes 
of checks, viz: (1) Checks drawn by the central disbursing officer 
on the Treasurer of the United States for advances to foreign service 
officers for the payment of office expenses, etc., (2) checks drawn by 
the same officer on the Treasurer of the United States in payment of 
salaries, etc., and (3) checks drawn by foreign service officers on 
local banks which may, or may not, be Government depositaries. 

The general rule with respect to depositing public funds in a bank- 
ing institution in a foreign country is that as there is no requirement 
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of law for such deposits, with certain exceptions not here material, 
when administrative permission is given a collecting and disbursing 
officer in a foreign country to deposit and keep in and disburse public 
funds from a local bank for the convenience of the officer, the deposit 
of such funds in a foreign bank is at the officer’s own risk and ex- 
pense, and that any and all expenses incident to such deposits and 
withdrawals are properly chargeable to him whether they represent 
charges imposed by the foreign bank or by the laws of the foreign 
country in which the bank is doing business. 6 Comp. Gen. 315. It 
has been held, also, that in cases of out-of-town disbursements in 
which payment can be made only by check, postal money order or 
similar means of payment, rather than in cash at the consulate or 
diplomatic mission, if such means of payment other than by cash is 
utilized for the convenience of the creditor or the consular officer, any 
additional expense in connection with the payment should be borne 
by the one benefited. Decision of July 30, 1928, A-23753. 

It is, also, a well settled principle of law that when payment is 
made of an obligation of the United States, if made by check on 
a Government depositary in the full amount thereof in favor of the 
person entitled to payment, the,obligation is fully discharged and 
any expense incident to the cashing or negotiating of the check is one 
properly to be borne by the payee of the check. 22 Comp. Dec. 341; 
6 Comp. Gen. 295; Frank Kinsey Hill v. United States, 62 Ct. Cls. 412. 

The laws of the Dominion of Canada, as hereinbefore referred to, 
provide for the paying of the tax on checks either by the drawer of 
the check or by the payee thereof, and such laws can not be construed 
and considered as imposing a tax upon checks drawn on the Treasurer 
of the United States by the central accounting and disbursing officer 
in Ottawa. As to those checks presented for payment and negotia- 
tion in Canada, the law imposes a tax upon the payee but not upon 
the drawer, and the matter must be considered upon that basis. 

Applying these principles to the three classes of checks hereinbe- 
fore mentioned, there should be charged to the Government only the 
tax for such checks as are drawn by the central disbursing officer in 
favor of foreign service officers advancing funds for the payment of 
expenses of their offices. As to all other checks, either drawn by such 
disbursing officer or by foreign service officers at their post of duty, in 
payment of salary or for other purposes, the tax should be considered 
as payable by the payee of the check on the theory that it is an ex- 
pense incident to the cashing of the check to be borne by the payee 
thereof. 

The rule as herein set forth will be for application not only to 
diplomatic and consular officers, but to all disbursing officers of the 
Government stationed in Canada or in other foreign countries having 
similar laws as to a tax on checks. 





DECISIONS OF THE COMPTROLLER GENERAL 





(A-39720) 


SATURDAY HALF HOLIDAYS—LEAVE OF ABSENCE WITHOUT PAY 


A per annum employee working on an eight-hour basis, in a pay status part 
of a Saturday but in a nonpay status at the close of business on such day, 
may be given no benefit of the shorter day, pay for the number of hours 
worked on Saturday to be computed on the basis cf a regular working day, 
or one-eighth of a day’s pay for each hour worked. 


Comptroller General McCarl to Maj. G. Z. Eckels, United States Army, Decem- 

ber 3, 1931: 

Consideration has been given to your letter of November 16, 1931, 
forwarded by the Chief of Finance, War Department, as follows: 

There is enclosed for your consideration and advice claim of Miss Pauline 
Block, Computer, Aberdeen Proving Ground, Md., for $1.87 covering 3% hours 
pay for October 24, 1931, on account of having rendered service the first 3% 
working hours on that day. The claim was presented to the undersigned, a 
Disbursing Officer, for payment. 

This employee worked 3% hours from 8.00 a. m. to 11.45 a. m. on Saturday, 
October 24, 1931, but was absent on leave without pay from 11.45 a. m, to 12.00 
noon when the office closed, and is now claiming an additional like amount of 
pay on account of the Saturday half holiday. 

In decision of September 29, 1931, 11 Comp. Gen. 119, 121, apply- 
ing the Saturday half holiday act of March 3, 1931, 46 Stat. 1482, it 
was held as follows: : 

If a per diem or a per annum employee is properly entitled to the part holi- 
day with pay, active duty pay for part of a Saturday should be computed on 
the basis of a 4-hour day, each hour’s work being computed as one-fourth of 
a day’s pay, whether the regular number of hours worked on other days be 
seven or eight. * * * 

However, an employee in a pay status part of a Saturday but in a nonpay 
status at the close of business on such day generally should be given no benefit 
of the shorter day, pay for the portion of the day worked to be computed on 


the basis of a regular working day, The proposed instructions should be ampli- 
fied accordingly 


In decision of October 7, 1931, 11 Comp. Gen. 129, the rules above 
quoted from the decision of September 29, 1931, were considered in 
connection with the case of an arsenal employee on leave without pay 
the first half hour of the four hours constituting the Saturday work 
day and on duty the remainder thereof, and it was held that the 
first rule, supra, was applicable. 

In the instant case, the employee was on leave without pay at the 
close of the four hours constituting the day’s work on Saturday, 
October 24, 1931. Accordingly, the second of the rules quoted from 
the decision of September 29, 1931, is applicable. It appears that 
Miss Block is a per annum employee working on an 8-hour-day 
basis and that she was paid one-eighth of a day’s pay per hour for 
the time actually worked on the Saturday in question. No addi- 
tional payment for said day is authorized. 
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(A-39539) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—FIELD SERVICE— 
PART-TIME EMPLOYEES 


Temporary, seasonal, or emergency field employees working part time, as dis- 
tinguished from employees who are regularly employed part time through- 
out the year or for substantial periods, whose positious are subject to 
the principles of classification, may be paid on an hourly basis, which 
should be computed by dividing 1/360 of the minimum salary rate pre 
scribed in the classification act for a similar full-time position by the 
number of hours per day the annual employees are regularly required to 
work. 11 Comp. Gen. 211, distinguished. 


Comptroller General McCarl to the Secretary of the Treasury, December 7, 
1931: 


Consideration has been given to your letter of November 13, 1931, 
as follows: 


The department is in receipt of a copy of Notice of Exception addressed to 
Thomas L. Walker, collector of customs and special disbursing agent, Louis- 
ville, Kentucky (Symbol 19365), dated October 22, 1931, to a payment made 
to Edward C. Peters, jr., on voucher No, 125, in the August account, as tem- 
porary elevator-conductor in the post-office building at Louisville, Kentucky, 
at the rate of 50¢ per hour. The following statement appears on the Notice 
of Exception: 

“There are no per hour salary rates in the schedules prescribed by the 
original classification act of 1923 or any of its amendments, and, accordingly, 
no per hour salary rates may be fixed for employees to whom the classitica- 
tion act applies. 4 Comp. Gen. 374; 5 id. 567, 569; 10 id. 216, 219.” 

While it is true that there are no per hour rates stated in the schedules 
prescribed in the classification act for elevator-conductors, per hour rates are 
authorized for part-time charwomen. 

The position in question was authorized by the department in order to 
furnish the occupants of the Federal building in Louisville with adequate ele- 
vator service after regular hours of business. The elevator-conductor’s hours, 
therefore, are irregular, and in the interests of the Government it was thought 
that the payment on the basis of 50¢ per hour for each hour of actual service 
would be preferable to an annual rate on the basis of $1320 per annum. If 
this was dove the rate would be required to be stated as approximately six 
hundred thirty-four dollars and eighty cents ($634.80) per annum, and there 
is no such rate in the classification schedules. 

At a number of Federal buildings under the control of this department it 
is necessary in cases of this character, and in emergency conditions, to author- 
ize services of a few hours at a time, and it would seem to be in the interests 
of the service if an hourly rate of not in excess of 50¢ could be authorized for 
such services. ‘This is especially true in cases where it is necessary to author- 
ize the services of a temporary during the absence of regular employees be- 
cause of annual and sick leave at buildings where only one or two employees 
are assigned. It has been the practice to authorize 40¢ per hour for services 
of this character. 

It will be appreciated if you will advise the department whether, under the 
circumstances, it can continue to authorize emergency or part-time service at an 
hourly rate. 


In decision of December 1, 1931, A-39522, 11 Comp. Gen. 211, it 
was held, quoting from the syllabus: 
Part-time employees occupying positions in the field service subject to classi- 


fication, who are regularly employed throughout the year, may not be paid at 
ap hourly rate for an indefinite number of hours, but the part-time compensa- 
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tion should be fixed at a rate having the same relation to the rate fixed by the 
classification act for full time in a similar position which the time served by 
the part-time employee bears to the time served by the full-time employee. 5 
Comp. Gen. 302. 


The same rule would be applicable to part-time employees whose 
field positions are in the custodial service in grades for which annual 
rates of pay have been prescribed by the classification act. You refer 
to the fact that the classification act prescribes an hourly rate for 
part-time charwomen in the custodial service. Such provision in the 
statute would indicate that other classes of employees working part 
time, for whom an annual rate has been prescribed by the law, may 
not be paid on an hourly basis. 

In the matter of fixing per diem or per hour rates of compensation 
under the classification act for field employees working part time, the 
decisions have recognized a distinction between those who are regu- 
larly employed part time throughout the year or for substantial pe- 
riods, for whom no per diem or per hour rates of compensation may 
be prescribed, and temporary, seasonal, or emergency employees who 
are not regularly employed throughout the year or for substantial pe- 
riods, for whom there may be prescribed per diem or per hour rates 
of compensation based on the per annum rate for full-time service in 
a similar position. See the decisions cited in the decision of Decem- 
ber 1, 1931, supra. This distinction must be one in fact. 

The hourly rate of compensation for such temporary, seasonal, or 
emergency employees should be determined by dividing %eo of the 
minimum annual salary rate prescribed in the classification act for 
a similar full-time position by the number of hours per day the 
annual employees are regularly required to work. In the present 
case, it is understood that the salary rate of a similar full-time posi- 
tion is $1,320 per annum, the minimum rate of grade Cu-4. If so, 
the per diem rate for temporary, seasonal, or emergency employees 
would be $3.67, and if the regular annual employees in similar posi- 
tions are required to work eight hours per day, the hourly rate for 
such employees would be 46 cents instead of 50 cents, the rate appar- 
ently paid to these employees. 

On the basis of your representations that the employees in question 
were temporary only, and form no part of the regular force of em- 
ployees under the Custodian Service of the Treasury Department, 
credit will now be allowed for the salary payments in the accounts 
of Thomas L. Walker, to which exception has been taken by this 
office in the audit, in the absence of other objection, with the under- 
standing that hereafter the salary rates will be properly adjusted 
in accordance with the above-stated rule. 
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(A-88608) 


SUBSISTENCE—PER DIEMS—NATIONAL ADVISORY COMMITTEE 
FOR AERONAUTICS 


As the only authority to pay a per diem in lieu of actual subsistence expenses 
to members and employees of the National Advisory Committee for Aero- 
nautics is that conferred under the general provisions of the subsistence 
expense act of June 3, 1926, 44 Stat. 688, such p»yments are not authorized 
except in conformity with the provisions of the Standardized Government 
Travel Regulations promulgated pursuant to that act. 


Comptroller General McCarl to the Chairman of the National Advisory Com- 
mittee for Aeronautics, December 8, 1931: 


Reference is made to vouchers 1359 and 1360, January, 1931, and 
voucher 1693, February, 1931, accounts of Ruth Scott, special dis- 
bursing agent, National Advisory Committee for Aeronautics, show- 
ing payments to members of the committee of full per diems of $6 
in lieu of subsistence where a travel status existed only for a frac- 
tional part of a single day and also full per diems of $6 for fractional 
parts of days at the beginning and ending of a period of travel. 

The act of March 3, 1915, 38 Stat. 930, creating the National Ad- 
visory Committee for Aeronautics appropriated funds for the ex- 
penses of such committee, including “ necessary expenses of members 
of the committee, in going to, returning from, and while attending 
meetings of the committee,” and current annual appropriation acts 
provide for “traveling expenses of members and employees.” 46 
Stat. 239, 1366. The only authority to pay a per diem in lieu of 
actual subsistence expenses to members and employees of the com- 
mission while in a travel status appears to be the general provisions 
of the subsistence expense act of June 3, 1926, 44 Stat. 688. See 
10 Comp. Gen. 239. Prior to the enactment of this statute, it 
appears that the payment of full per diems for fractional days was 
authorized by the travel regulations of the committee issued pur- 
suant to former statutes governing such matters and payments on 
that basis were not questioned. Such travel regulations, however, 
now have been superseded by the Standardized Government Travel 
Regulations promulgated by the President pursuant to the said sub- 
sistence expense act of June 3, 1926, and paragraphs 45 (a) and 66 
of these later regulations provide that for a travel status of less than 
one day actual subsistence expenses only will be allowed and that for 
the fractional part of a day at the commencement or ending of a 
travel status period one-fourth of the per diem rate for a full day 
will be allowed for each period of six hours or portion thereof. 

As it thus appears that there is now no authority to pay per diems 
to members and employees of the National Advisory Committee for 
Aeronautics except as limited by the cited provisions of the Stand- 
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ardized Government Travel Regulations, I have to advise you that 
credit for payments hereafter made may be allowed in the accounts 
of the special disbursing agent only to the extent that they are 
made in conformity with such regulations. 


(A-39095) 
CONTRACTS—SPECIFICATIONS—ALTERNATE 


Where the Government advertised for bids based on plans and specifications 
drafted by it with notification to bidders that they may submit bids based 
on plans and specifications drafted by themselves, the acceptance of a 
bid based on plans and specifications drafted by a bidder is not a com- 
pliance with section 3709, Revised Statutes. 

Where the work to be performed for the Government is of such a technical 
character that outside assistance is desirable, such assistance should be 
secured in the matter of designs and specifications which may thereafter 
be modified and adopted and issued by the Government as a basis of com- 
petition for the performance of the work in question. 


Comptroller General McCarl to the Secretary of the Navy, December 10, 1931: 

There was received in response to my letter of October 19, 1931, 
forwarding for your information photostatic copies of letters dated 
October 13 and 14, 1931, from the United Dry Docks (Inc.), protest- 
ing against your action in rejecting its proposal for the construction 
of torpedo-boat destroyers, your letter of October 26, 1931, trans- 
mitting a copy of your letter of October 12, 1931, to the protesting 
bidder wherein it was urged, in substance, that the action taken was 
the most advantageous to the United States. 

It appears that on July 15, 1931, the Navy Department advertised 
for proposals for constructing certain torpedo-boat destroyers, speci- 
fying on page 2 thereof the general characteristics of the vessels it 
was desired to have constructed. Under dates of July 31, 1931, and 
August 6, 1931, the Secretary of the Navy informed the companies 
to which had been sent the original specifications, that the Navy 
Department had reached the decision to permit alternate bids to be 
submitted upon the bidders’ designs of hulls, boilers, and machinery, 
and that at an early date there would be forwarded a revised form 
of proposal, a supplement to the invitation for bids, and a statement 
of the changes to be made in the form of contract in the event of 
contract being awarded on the basis of an alternate proposal. 

The Navy Department’s own design of the vessels covered by the 
advertisement of July 15, 1931, was designated as Class I, while the 
alternate designs which bidders were requested to submit were desig- 
nated Class II. There were received a number of proposals under 
both Class I and Class IT, the bid of the Bath Iron Works under 
Class 1 being $2,626,000; that of the United Dry Docks (Inc.), 
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$2,645,000; and that of the Bethlehem Shipbuilding Corporation 
$2,928,500. These three companies and a number of others also sub- 
mitted bids under Class IT, based on their own designs; that of the 
Bath Iron Works being $3,166,000; that of the Bethlehem Ship- 
building Corporation, $3,070,000; and that of the United Dry Docks, 
$3,720,000. As stated in your letter of October 12, 1931, the adver- 
tised specifications provided that: 


Invitation for bids: 

Page 2. Specifications, plans, etc.—Under Class II all bids must be accom- 
panied by detail plans and specifications covering fully the design of 
hull, boilers, and machinery submitted, with full description of all aux- 
iliary machinery, fittings, appurtenances, and special features, in order 
that the department may have before it definite information upon which 
to base its decision as to the relative merits of the various designs of 
torpedo-boat destroyers proposed, and to determine whether they provide 
the type of vessels contemplated by the department and fulfill the 
characteristics hereinafter mentioned. 

Page 3. Evaluation of bids —In comparing bids for the purpose of making 
the award, the bids will be evaluated on the basis of the penalties and 
premiums provided in the form of contract, but this does not affect the 
right of the department to reject any bid not considered advantageous 
to the Government. 

Page 4. The right is reserved, as the interest of the Government may re- 
quire, to reject any and ali bids, to waive any informality in bids re- 
ceived, and to accept or reject any items of any bid, unless such bid 
is qualified by specific limitation. 

Instructions to bidders: : 

Page 8, paragraph 16. Award or rejection of bids——The contract will be 
awarded to the lowest responsible bidder complying with conditions of 
the invitation for bids, provided his bid is reasonable and it is to the 
interest of the United States to accept it. The bidder to whom the award 
is made will be notified at the earliest possible date. The United States, 
however, reserves the right to reject any and all bids and to waive any 
informality in bids received whenever such rejection or waiver is in the 
interest of the United States. It also reserves the right to reject the 
bid of a bidder who has previously failed to perform properly or complete 
on time contracts of a similar nature, or a bid of a bidder who is not 
in a position to perform the contract. 


It is reported the design submitted by the Bethlehem Shipbuilding 
Corporation under Class II was so superior to the Navy Depart- 
ment’s own design under Class I and the designs submitted by the 
other bidders that it was concluded to accept the alternate bid of 
the Bethlehem Shipbuilding Corporation under Class II for con- 
struction of one of the vessels, to have two vessels constructed in ac- 
cordance with said design at two of the navy yards, and to award a 
contract under the Navy Department’s own design to the Bath Co. 
for the fourth vessel. This action has led to a protest by the United 
Dry Docks (Inc.), which was brought to your attention in my letter 
of October 19, 1931, and which had theretofore been submitted to the 
Navy Department and discussed in your letter of October 12, 1931. 

The basis of the protest has been summarized by the United Dry 
Docks (Inc.), in its letter of October 14, 1931, as follows: 


(1) Can the Navy Department call for “competitive bids” where different 
bidders are not bidding on the same thing and where the final award of con- 
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tract is not upon a definite money value but is dependent on the judgment of 
officers in the department as to the relative merits of more or less intangible 
properties in different designs; and 


(2) If such bidding is permissible and if the department instructs bidders 
as to the method of evaluating their bids on a money basis, can it thereafter 
depart from the principles that it establishes for such evaluation and award 
a contract on the basis of other intangible benefits accruing from one design 
as against another? 


Attention in this connection is invited to Hannan v. Board of 
Education, 30 L. R. A., N. S. 214, 231, where the court declared in- 
valid a contract which had been let on the basis of the principal 
designs being submitted by the bidders. The court in the course of 
its opinion referred to a number of cases and there has been collected 
in a note to the decision a number of other cases which are generally 
to the effect that under a law requiring advertisement for bids and 
the letting of contracts to the lowest responsible bidders, there must 
be offered to all bidders a definite basis for competition. The court 
referred to a cited Wisconsin case where the supreme court of that 
State had held that such specifications required “a plunge in the 
dark ” and it was stated in the Hannan case that public contracting 
must be on the basis of definite specifications offered to all bidders, 
the contract awarded to the lowest responsible bidder, and that: 

* * * The boards and public agencies intrusted with the important and 
responsible duties of selecting the materials, deciding upon the character of 
the work, letting the contracts, and spending this money, should be surrounded 
by every reasonable safeguard possible. This should be done not only for the 
safety of the funds and the public welfare, but for their own protection. They 
are seldom engaged because of any peculiar training or fitness they possess 
over that common to all, and their compensation is frequently wholly inadequiate 
to cover the time and energy they are required to bring to their labor. Under 
these circumstances a requirement that shall fix in advance upon certain 
definite plans and specifications or propositions to be considered, and then 
submit these for open competition upon sealed proposals, the contract then to 
be awarded in an impartial way to the lowest responsible bidder, will tend to 
remove them from temptation and opportunity for fraud or favoritism. It will 
do more; it will materia'ly assist in removing suspicion of unfairness and 


favoritism, and relieve honest men upon whom these duties devolve of unjust 
charges. 


A careful study of the specifications in this case, the applicable 
decisions of the courts, as well as the purposes to be served by section 
3709, Revised Statutes, requiring advertising preliminary to the 
letting of contracts on behalf of the United States, and to the lowest 
responsible bidder meeting the specifications, justifies the conclusion 
that the alternate bid specifications in this case are open to question, 
tested by the principles stated in the decisions with respect to adver- 
tisements preliminary to contracting on behalf of the public as well 
as the purposes which led to the requirement that contracts on behalf 
of the United States must be let as the result of advertising, to the 
lowest responsible bidder. 

It is realized, of course, that the United States should obtain the 
best possible vessels for the money expended, and that in connection 
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with construction work of this character the Navy Department has 
its problems and would find it advantageous to utilize the best skill 
of the country in designing hull, machinery, etc. The results re- 
ported as obtained in the instant matter suggest the benefits possible 
through obtaining the views and suggestions of experts not in the 
Government service, but the procedure followed not only fails in 
fully meeting the requirements of section 3709, Revised Statutes, but 
will invariably breed dissatisfaction among bidders. Each bidder 
submitting an alternate design will doubless believe, and honestly, 
that his is superior to all other designs submitted, and it would seem 
most difficult if not quite impossible to work out in advance and 
without intimate knowledge of the details of designs to be submitted, 
an evaluating formula that would be considered fair by any bid- 
der whose design was not accepted and charges of favoritism and 
even fraud may too frequently follow, with protests raising ques- 
tions going to the availability of the appropriation proposed to be 
charged. 

The law requires that specifications state the actual need of the 
Government and that award be made to the low responsible bidder 
proposing to supply such need. Considering the administrative 
problem to be as stated in matters of this character, there is sug- 
gested for your consideration and as a means to enable the Navy 
Department to lawfully obtain the assistance of the skill in private 
industry when new vessels are to be designed and constructed, the 
advisability of acquainting the Congress with the situation and need 
with a view to securing authority to employ a reasonable amount of 
the appropriation to secure from competent sources outside of the 
Government a limited number of designs of hulls, machinery, etc., 
to supplement or for purposes of comparison with plans and specifi- 
cations drafted by the engineers of the Navy Department, to the 
end that there may be worked out in every detail the best possible 
design and the final result submitted for competitive bids and con- 
struction by the lowest responsible bidder. 

It is understood that on the assumption the procedure followed 
was sufficient compliance with the applicable law there has been 
adopted for building in two navy yards the design submitted by the 
Bethlehem Shipbuilding Corporation, and award made to said cor- 
poration for the construction of a vessel of such design. In such 
circumstances and in view of the apparent good faith of the Navy 
Department in following the procedure herein discussed and which 
should hereafter be otherwise, this office will make no further ob- 
jection thereto. 
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(A-87415) 
CONTRACTS—DEFAULT—SUBROGATION OF SURETY 





Where the specifications, subsequently embodied in a formal contract for 
dredging, provided “ That bidders are expected to examine the work and 
cecide for themselves as to its character and make bids accordingly,” the 
contract price was fixed with respect to the entire operation and no addi- 
tional amount may be allowed for a portion of the work which the con- 
tractor claims to have found more difficult than was contemplated. 

A surety on the bond of a defaulting Government contractor who claims to 
have suffered a loss in completing the contract work must establish the 
extent of the loss by competent evidence, as well as the right to subroga- 
tion, before any recognition can be given its claims for amounts ea ned by 
its principal prior to default. 

A surety on the bond of an insolvent Government contractor who has defaulted 

and has been adjudicated a bankrupt may not be paid any sum earned by 

the principal contractor prior to the default, in a case in which the prin- 
cipal contraccor at the time of its default was indebted to the United 

States for taxes, in a greater sum than the unpaid amount earned under 

the contract, notwithstanding that the surety claims to have suffered a 

loss in completing the contract work, in excess of such unpaid amount 

earned by its principal. P 


Decision by Comptroller General McCarl, December 12, 1931: 

The Southern Surety Co. of New York has applied for review of 
General Accounting Office settlement No. 0254453, dated May 27, 
1931, wherein $6,637.97 claimed by the surety company and represent- ° 
ing percentages retained by the Government from amounts earned by 
its principal, the Waldeck-Deal Dredging Co., a Florida corporation, 
prior to the latter’s default under contract No. W-982-eng-254, dated 
April 5, 1929, and adjudication in involuntary bankruptcy on De- 
cember 9, 1929, was set off against a balance of $37,410.39 due the 
United States from the contractor for delinquent taxes—$20,305.49 
for the taxable year 1926, $7,068.15 for the taxable year 1925, and 
$2,036.75 for the taxable year 1924. The settlement was made under 
the provisions of sections 236, 3466, and 3467 of the Revised Statutes, 
as amended (U.S. C. 31:71, 191 and 192), of section 15 of the act 
of May 27, 1926, 44 Stat. 666, amending section 64 of the bankruptcy 
act (U.S. C. 11: 104), and of section 68 (a) of the bankruptcy act of 
July 1, 1898, 30 Stat. 565 (U.S. C. 11: 108). 

The surety company has applied for review, also, of General Ac- 
counting Office settlement No. 0296939 (1) dated June 10, 1981, 
wherein was disallowed its direct claim for $6,287.71 asserted to be 
due as additional compensation, over and above the contract price, 
for work actually performed by the principal contractor, prior to 
its involuntary bankruptcy, between stations 109:75 and 188:00 
on the dredging project, due to the difficulty experienced in dredging 
the material found between those two stations. This claim was 
correctly disallowed for the reason that the specifications, subse- 
quently embodied in the formal contract, contained no warranty 
on behalf of the Government concerning the character of the material 
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to be dredged and article 14 thereof expressly advised the bidders 
that the Government did not guarantee the accuracy of the descrip- 
tion of the material to be removed but “that bidders are expected 
to examine the work and decide for themselves as to its character 
and to make the bids accordingly.” The contract price was fixed 
with respect to the entire project and there is no more authority for 
adjusting the price upward in reference to difficult parts of the work 
than for adjusting the price downward with reference to the less 
difficult parts. 

The contract with the Waldeck-Deal Dredging Co. was for the 
dredging of approximately 1,689,375 cubic yards of Section V of the 
intracoastal waterway, Beaufort to the Cape Fear River, North 
Carolina, at $0.1173 per cubic yard, or for an approximate total 
consideration of $198,163.69. To guarantee the performance of the 
contract the contractor furnished a bond dated April 15, 1929, on 
which the present claimant is surety, in the sum of $100,000, paying 
therefor a premium of $1,486.23. The conditions of this bond were 
that the contractor should faithfully perform all of the covenants, 
etc., of the contract and should promptly make payment to all per- 
sons supplying him with labor and materials in the prosecution, of 
the work and as special security to the surety the contractor in his 
application for the bond agreed as follows: 


* * * for the better protection of said company, and as collateral security 
hereto and for all claims of said surety against the undersigned, we * * 
assign, transfer, and convey to the said company, all the right, title, and inter- 
est of the undersigned in and to all the tools, plant, and equipment and mate- 
rials of every nature and description that we may now or hereafter have upon 
said work, or in, on, or about the site thereof, including as well materials pur- 
chased for or chargeable to said contract which may be in process of construc- 
tion, in storage elsewhere, or in transportation to said site. And also, * * * 
do hereby convey and assign unto the said company any and all payments, 
funds, moneys, or property due or to become due to the undersigned as’ provided 
in said contract, and also all of our rights in and to all subcontracts which 
may have been or may hereafter be entered into, and the materials embraced 
therein, and also all our rights, claims, and demands against any surety or 
sureties on bonds furnished by such subcontractors. * * * 


The contractor further agreed that in event of its default or failure 
in carrying out its various agreements it appointed the president or 
any vice president of the surety with full authority to sign the con- 
tractor’s name to any check, release, bill of sale, etc., necessary or 
desired to carry into effect the purposes of the assignment and “to 
enter upon and take possession of said tools, plant, equipment, mate- 
rials, and subcontracts, and enforce, use, employ, and dispose 
thereof.” 

On or about October 22, 1929, a petition in involuntary bank- 
ruptcy was filed against the contractor in the United States District 


Court for the Southern District of Florida and a temporary receiver 
was appointed. In ancillary receivership proceedings instituted 
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about the same time, in the United States District Court for the 
Eastern District of North Carolina, at Wilmington, North Carolina, 
near which much of the dredging equipment, etc., of the contractor 
was located, the Florida receiver was appointed a co-ancillary re- 
ceiver. When the contractor was adjudicated a bankrupt in the 
Florida Federal court on December 9, 1929, this same receiver was 
appointed as trustee in bankruptcy. 

The contractor being unable to proceed with his contract by rea- 
son of bankruptcy, and other causes, the War Department district 
engineer, after notice to the coancillary receivers, of whom the trustee 
in bankruptcy was one, terminated the original contract, effective 
December 16, 1929, at which time the principal contractor is reported 
to have dredged 565,897 cubic yards of material for which payment 
has been made at the full contract price, in the sum of $66,379.72, 
less retained percentages, authorized under the contract, of $6,637.97, 
or the net sum of $59,741.75, of which $5,393.52 appears to have been 
paid to the coancillary receivers, appointed by the North Carolina 
district court, on the November vouchers Nos. 50492 and 589 of Maj. 
W. A. Snow, Corps of Engineers, United States Army, drawn for 
$5,331.34 and $68.18, respectively. 

The Army Engineer Corps in October and November, 1929, per- 
formed considerable of the most difficult dredging work covered by 
the original contract, and no charge against the surety has been made 
on account of this work performed by the Government—the arrange- 
ment being pursuant to article 4 of the contract. The claimant 
surety, after notice of its principal’s default, elected to com- 
plete the work remaining to be performed, after the Government 
thus had completed the most difficult portion, whereupon a separate 
contract was entered into with the surety on January 16, 1930, under 
which it became obligated to complete the work at the unit price of 
$0.1173 per cubic yard as agreed upon in the contract with its 
principal. The surety is understood to have completed or caused to 
be completed the work in a manner satisfactory to the Army engineer 
officers having the matter in charge, and the official accounting rec- 
ords show that it has been paid on behalf of the Government at the 
full contract price for all of the material which it caused to be 
removed ; that is, in the sum of $84,139.42. 

The present claims of the surety, to payment of amounts alleged 
to have been earned by its principal, are based, first, on the assign- 
ment hereinbefore quoted, contained in the principal’s application 
for the bond and, second, on its alleged right to subrogation. 

In so far as the assignment and the giving of the power of attorney 
therein are concerned, respecting moneys earned from the United 
States by the principal contractor prior to its default, and which 
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would have been payable to it, or to its trustee in bankruptcy, but 
for its indebtedness to the United States, and/or to the surety, under 
the principle of subrogation, the assignment is “absolutely null and 
void,” and no rights can be recognized in the surety by reason of 
such assignment or the giving of a power of attorney. (Sec. 3477, 
Rev. Stat., as amended; U. S. C. 31:203.) Any claims which the 
claimant surety may have to be paid money by the United States 
which otherwise might be payable to its principal’s trustee in bank- 
ruptcy depend for their validity solely on the surety’s right to pri- 
ority by reason of subrogation and a showing that it actually has 
been obliged to sustain a loss, by reason of its contract of surety- 
ship, which has not been satisfied. 

The claimant represents that upon the execution of its contract 
of January 16, 1930, it forthwith sublet the dredging work it had 
obligated itself to perform to the Atlantic Gulf & Pacific Co. at 
the price of $0.1375 per cubic yard, or at an increase of over 2 cents 
per cubic yard; that is, an increase of more than 17 per cent over 
the unit price fixed in the original contract of April 5, 1929, and that 
it has paid to its subcontractor $98,610.36 for performing the work, 
or $14,470.94 more than it has received from the United States in 
payment for the work, and that, in, addition, it has incurred ex- 
penses for travel, attorneys’ fees, telephoning, etc., in connection 
with completing the work, in the net amount of $3,253.62, thus 
making its total claim, on account of which it insists on subrogation, 
amount to $17,724.56. : 

It does not appear that the claiming surety has paid, or is obli- 
gated to pay, for any labor or material furnished the principal con- 
tractor in connection with the work the latter had actually performed 
prior to default. Neither has there been presented to this office any 
acknowledgment on the part of the original contractor, nor has 
there been otherwise satisfactorily established by any voucher or 
paper transmitted, that it was necessary for the surety, in a time of 
generally falling prices, in January, 1931, to sublet the contract 
work at an advance of over 2 cents per cubic yard over the original 
contract price fixed in April, 1929; that is, at an advance of over 17 
per cent. It does appear, however, from a copy of an order which 
has been furnished, entered February 14, 1931, by the referee in 
bankruptcy in the United States District Court for the Southern 
District of Florida, that the referee, on the claim of the surety for 
subrogation, found that the surety had sustained a loss of $14,470 
in completing the contract and ordered, adjudged, and decreed, in 
that connection, that the surety, therefore, was subrogated to any 
and all right, claim, or demand which the principal contractor had 
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or may have had against the United States, authorized the surety 
to demand, receive, and accept the said sum from the United States, 
and, when received, to have it applied as a credit on the loss it had 
sustained. It appears, also, that the United States District Court 
for the Eastern District of North Carolina, having previously di- 
rected the principal contractor (bankrupt) to deliver “all of its 
property, assets, and effects,” etc., to the coancillary receivers ap- 
pointed by that court and having directed them to make claim on 
the officials of the War Department Engineer Corps for sums due 
from the United States for work performed by the principal con- 
tractor, entered a “final decree” on May 6, 1931, in which it was 
ordered, adjudged, or decreed that, as between the coancillary re- 
ceivers and the claimant surety, the surety is entitled to the percent- 
ages retained under the contract and that if the Government shall 
pay such retained percentages to the ancillary receivers the said 
receivers shall endorse, transfer, and assign the voucher or the check 
for the same to the surety. 

The value of assets, machinery, equipment choses in action, etc., 
taken over by the surety, under its assignment, upon the default of 
the principal contractor, has not been established or indicated by any 
of the papers submitted to this office nor does it appear what pay- 
ments have been made to it by the trustee in bankruptcy and/or by 
the coancillary receivers. Evidence is lacking as to the disposition 
made by the coancillary receivers of the payments in excess of $5,000 
which appear to have been made to them by the Army engineer corps 
on account of work performed by the original contractor, and in- 
formal advices from the Bureau of Internal Revenue are to the effect 
that although it is understood that no question was raised in the 
bankruptcy court as to the correctness of the tax indebtedness found 
by the commissioner, and the bankruptcy court is understood to have 
allowed the claims in full, the trustee in bankruptcy has made but 
one payment, of $11.03, out of the bankrupt’s estate on account of the 
tax claims, which payment was made in October, 1931, in connection 
with closing the bankruptcy proceedings. 

Were there no unsatisfied tax claims on the part of the United 
States, therefore, the burden still would be upon the claimant surety 
to establish by evidence that it has not received, in property, divi- 
dends and/or inchoate rights against others, amounts sufficient to 
cover its actual necessary losses sustained through its having to com- 
plete its principal’s contract. Under the view which must be taken 
of the case, however, the establishment of these facts is not essential 
to a proper disposition of the claims of the surety, for the question 
as to the validity of these claims must be determined under the plain 
terms of the statutes defining the priorities of the United States, 
and of the sureties on the bonds of defaulting Government contrac- 
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tors, respectively, with respect to debts owing from such contractors 
who have become insolvent or have been adjudicated bankrupts. 

Section 3466, Revised Statutes, derived from section 5 of the act 
of March 3, 1797, 1 Stat. 515, and section 65, act of March 2, 1799, 
1 Stat. 676 (U.S. C. 31:191) provides, in so far as is here material, 
that whenever any person indebted to the United States is insolvent, 
or whenever the estate of any deceased debtor, is insufficient to pay 
all the debts due from the deceased, the United States shall be first 
satisfied and, by section 3467, Revised Statutes, derived from the 
same section of the cited 1799 statute (U. S. C. 31: 192), it is pro- 
vided that every person who pays any debt due by the insolvent person 
or estate from whom or for which he acts before he satisfies the debts 
due to the United States from such person or estate, shall become 
answerable in his own person and estate for the debts so due the 
United States or for so much thereof as may remain due and unpaid. 
(Annotation 24 A. L. R. 1502, 1505.) 

The claimant surety in this case has submitted briefs citing the 
leading court decisions applying the principle of subrogation and 
these briefs and the cases cited therein have been accorded careful 
consideration. The matter which the claimant appears to have 
overlooked is, that none of these cited cases involve the precise ques- 
tion which arises from the present claims but involve only claims 
in which the question of priority to have debts satisfied arose be- 
tween the surety claiming subrogation and some private person or 
corporation creditor, whereas the question in the present case is as 
to whether under the laws of the United States the surety is entitled 
to priority over the United States in having its debts satisfied out 
of the assets of the insolvent or bankrupt debtor. No question is 
raised by this office as to the authoritative correctness of the prec- 
edents cited by the claimant for they but declare elaborately what 
is succinctly stated in the controlling statute, viz, section 3468, 
Revised Statutes, which, also, is derived from the cited section 65 of 
the act of March 2, 1799 (U. S. C. 31: 193), and provides, in so far 
as is here material, that whenever the principal in any bond given 
to the United States is insolvent, any surety on such insolvent’s 
bond who pays to the United States the money due upon such bond 
shall have like priority, for the recovery and receipt of the money 
out of the estate and effects of such insolvent, as is secured to the 
United States, and may bring and maintain a suit upon the bond, 
in law or in equity, in his own name, for the recovery of all the 
moneys paid thereon. The surety who discharges the obligation 
owing to the United States upon such bond has been recognized to 
have the same right of priority to recover in like manner, to the 
extent of its necessary loss suffered in discharging such obligation. 
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The General Accounting Office, under section 236, Revised 
Statutes, as amended by section 305 of the act of June 10, 1921, 
42 Stat. 624, has the duty of enforcing, administratively, the priority 
of the United States under these statutes and, where there is no 
indebtedness due the United States required to be satisfied out of 
amounts otherwise established to be due and payable to the surety 
on an insolvent Government contractor’s bond, has recognized and 
applied the priority of the surety and has authorized payment to the 
surety of the sum found to be due it on such basis. The right of the 
General Accounting Office to make such a set-off, in giving effect 
to the priority which the statutes thus prescribe, in favor of the 
United States and/or the sureties, is not affected by an adjudication 
in bankruptcy as to the insolvent debtor, which is the situation here, 
for, section 68 of the bankruptcy act (act of July 1, 1898, 30 Stat. 
565,—U. S. C. 11:108), provides that in all cases of mutual debt 
between the estate of a bankrupt and a creditor the account shall be 
stated and one debt shall be set off against the other and the balance, 
only, shall be allowed or paid in the bankruptcy proceedings. It 
has been determined repeatedly that under this section the creditor 
has the legal right to make the set-off and if the creditor mistakes 
his legal rights in the matter and/or acts on incompetent advice and 
pays the entire amount of his debt to the trustee, it has been held 
he is entitled to a return of the money so paid to the extent he was 
entitled to set-off. 

It has never been held, however, that because the Congress has 
subrogated sureties on the bonds of Government debtors to the pri- 
ority prescribed by statute in favor of the United States that this 
priority of the surety is paramount to the priority of the United 
States to have its debts first satisfied, for, as was said by the Supreme 
Court of the State of Washington in the leading case of Fachange 
National Bank of Spokane v. United States, 147 Wash. 176, 265 P. 
722, 62 A. L. R. 139, affirmed 279 U. S. 80, 73 L. Ed. 359, 49 S. Ct. 
821, “to hold that every debt is not made junior to debts due the 
United States under section 3466, supra, is to do violence to statutory 
construction.” 

In that case, it was decided that the claim of the United States for 
income taxes due from an insolvent corporation, in the hands of a 
receiver appointed by the State court, was paramount to the claim 
for taxes of the State or any of its agencies, where the funds in the 
receiver’s hands were insufficient to pay both claims in full. 

Of all the cases which have been decided judicially, the case of 
United States v. National Surety Co., 254 U. S. 73, 65 L. Ed. 148, 
seems most nearly in point with the present case. That case, decided 
November 8, 1920, involved a bankrupt Government contractor who 
had defaulted on his contract and the surety had paid its full liability 
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under the contractor’s bond of $3,150. The United States had suf- 
fered an additional loss of $13,000, by reason of the default. Both 
the claim of the Government and that of the surety were proved in 
the bankruptcy proceedings, the net assets of the bankrupt in the 
hands of the trustee not being sufficient to satisfy even the claim of 
the United States in full. The surety claimed that its priority under 
the cited section 3468, Revised Statutes, was equal to the priority 
vested in the United States by the cited section 3466, Revised 
Statutes, and that, therefore, it was entitled to a share in the distribu- 
tion of the estate, pro rata, on an equality with the Government. The 
United States Supreme Court entirely repudiated any such theory 
of the law, ruling on that point, as follows: 

* * * ‘The priority secured to the United States by section 3466 is priority 
over all other creditors; that is, private persons and other public bodies. This 
priority the surety obtains upon discharging its obligation. But what the 
surety asks here is not to enioy like priority over such other creditors, but 
equality with the United States. * * * To accord such equality would 
abridge the priority expressly conferred upon the Government. While the 
priority given the surety by the statute attaches as soon as the obligation upon 


the bond is discharged, it can not ripen into enjoyment unless or until the whole 
debt due the United States is satisfied. * * * 


This case conforms with the established rule that a surety is not 
entitled to be subrogated to a priority or preference against the in- 
terest of the obligee. (Annotation 24 A. L. R. 1516.) 

Not only must debts in general owing to the United States be 
satisfied under sections 3466 and 3467, Revised Statutes, ahead of 
debts owing to sureties or others who may be entitled to priority of 
payment out of assets of insolvents under the laws of the United 
States, but, where the insolvent debtor is in bankruptcy and the assets 
of the bankrupt are all in the hands of the trustee and not sufficient to 
pay fully the debtors entitled to priority, the debt for taxes due the 
United States is required to be satisfied even ahead of other debts 
owing to the United States, by reason of section 15 of the act of 


May 27, 1926, 44 Stat. 666, amending section 64 of the bankruptcy act 
as follows: 


(a) The court shall order the trustee to pay all taxes legally due and owing 
by the bankrupt to the United States, State, county, district, or municipality, in 
the order of priority as set out in paragraph (b) hereof :  P 

(b) The debts to have priority, in advance of the payment ‘ee dividends to 
creditors, and to be paid in full out of bankrupt estates, and the order of pay- 
ment shallbe * * * (6) taxes payable under paragraph (a) hereof and (7) 
debts owing to any person who by the laws of the States or the United States 
is entitled to priority: Provided, That the term “ person” as used in this section 


shall include corporations, the United States and the several States and Terri- 
tories of the United States. * * 


There are, also, for consideration in this connection, the provisions 
of section 3186, Revised Statutes, as amended (U. S. Code 26: 115) 
creating a lien in favor of the United States for all unpaid taxes. 

Every surety who obligates itself on the bond of a Government 
contractor, contracts subject to the cited specific provisions of statu- 
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tory law making the right of the surety to priority, by subrogation, 
junior to the priority of the United States to have its debts satisfied 
first out of the contractor’s assets, if he becomes insolvent or dies, 
and these provisions of law are as much a part of the contract of 
suretyship as if expressly embodied therein. 

Not only, therefore, has the claimant surety in the present case 
failed to establish before this office the exact extent of the net loss it 
has necessarily sustained under its surety obligation for which it 
might be entitled to priority by subrogation, except for the debts 
owing to the United States for taxes, but, were the net loss which has 
been claimed actually established, no amounts earned by the principal 
contractor prior to its default could be paid to the surety, on the 
record before this office, until all the debts owing to the United States 
from the principal contractor have been fully satisfied. The settle- 
ments disallowing the claims are sustained. 


(A-39574) 


DEPARTMENTS AND ESTABLISHMENTS—SERVICES BETWEEN— 
CONSTRUCTION OF A LAUNCH 


Under the appropriation act of February 23, 1931, 46 Stat. 1311, for contingent 
expenses, foreign missions, authorizing the “ purchase of launch for embassy 
at Constantinople not exceeding $15,000,” the purchase of a boat to be con- 
structed according to administrative plans and designs is authorized, but 
such purchase must be made through competitive bidding in compliance with 
the provisions of section 3709, Revised Statutes. 


Comptroller General McCarl to the Secretary of State, December 12, 1931: 


I have your letter of November 17, 1931 (reference FA), as 
follows: 


The department has for a number of years had a launch in Constantinople 
for the use of the American embassy. This boat recently was destroyed by fire 
and Congress has provided for the “purchase of launch for embassy at Con- 
stantinople (Istanbul), not exceeding $15,000.” 

The Navy Department has been consulted in this matter and after giving 
consideration to the size of boat required, the conditions of the current and 
waters of the Bosphorus and other pertinent factors has stated that the kind 
of launch needed can be constructed, with special view to the needs in Turkey, 
in one of the navy yards for the amount available. 

In view of the fact that this can be done by another department of the 
Government, I would be glad to receive your views as to whether this order 
may be placed with the Navy Department on the basis of their letter, copy of 


which is inclosed, without the necessity of advertising for bids in the open 
market. 


The letter from the Bureau of Construction and Repair, Navy 
Department, dated November 5, 1931, to which reference is made, 
reads: 

After receipt of your letter, reference (a) above, this bureau undertook an 


investigation of the question of the best method of obtaining a boat about as 
described for the use of the American ambassador in Turkey. 
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An approximate design for such a boat, based upon the hull of a standard 
Navy 50-foot motor boat, was prepared, and with this were compared various 
types of standard stock boats constructed by commercial boat builders. As far 
as can be seen from this study, about the only advantages of the commercial 
types of boats are the ability to meet the highest of the speeds requested by the 
ambassador. In all other respects, it is believed that the Navy designed and 
built boat would be superior, since the boat would be sturdier and would be 
designed to have arrangements exactly as requested and should be finished with 
a very good appearance. However, for the money available, it would not be 
possible for the Navy Department to design and build a boat having a speed of 
more than about 15 knots. 

There are inclosed herewith two blue prints of a small scale sketch of the 
proposed boat. This boat could be constructed in one of the navy yards for 
the $15,000 available and the department would be glad to undertake this work 
should the State Department desire it. In case the work is done, a more com- 
plete plan will be made and copies of this furnished the State Department, as 
it is believed that it may be of interest to forward them to the American 
ambassador in Turkey. 

In case it is desired that the Navy Department undertake this work, the work 
should be requested of the Navy Department in the regular manner. It is 
requested that, if possible, decision be arrived at in the near future as boat 
work is very short at the navy yard, Norfolk, where this work would be 
undertaken. 


The appropriation of February 23, 1931, 46 Stat. 1311, for con- 
tingent expenses, foreign missions, contains an item for the “ pur- 
chase of launch for embassy at Constantinople not exceeding 
$15,000.” The authority of the appropriation is to “ purchase” a 
launch and would permit purchase of.a launch already constructed— 
a stock boat constructed by commercial boat builders—such purchase 
to be made through competitive bidding. If, however, for adminis- 
trative reasons it is found necessary to have the boat constructed 
according to administrative plans and designs rather than to pur- 
chase a stock boat already constructed, then contracting for the 
construction of such a boat rather than purchasing a stock boat 
would be authorized. But here again the law requires the procure- 
ment of the boat to be through competitive bidding, section 3709, 
Revised Statutes, specifically requiring purchases to be made by 
advertising for proposals respecting the same where the public 
exigency does not require immediate delivery. 

You would not be authorized to purchase or have the launch con- 
structed otherwise than through bids obtained in compliance with 
the provisions of section 3709, Revised Statutes, cited, and award 
made to the lowest responsible bidder accordingly. 


(A-39669) 
COMPENSATION—ALLOWANCES IN KIND—PER DIEM EMPLOYEES 


The value of allowances in kind furnished per diem employees fixed on a per 
annum basis, varying according to the per annum rate equivalent of the 
per diem cash portion of compensation, should be deducted from each salary 
payment covering the monthly or semimonthly pay period, in equal amounts 
based on the annual rate, irrespective of the number of days worked during 
the pay period. 
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Comptroller General McCarl to the Secretary of War, December 14, 1931: 

In the audit of the accounts of Lieut. C. K. Harding, Chief of En- 
gineers, United States Army, there has been questioned by this office 
the method of computing allowances in kind furnished employees 
whose salary rates are fixed on a per diem basis and whose allowances 
in kind are evaluated on a per annum basis. 

As examples, reference is made to items 14 and 15, page 1, pay roll 
covering June 1 to 15, 1931, for the San Francisco engineer district, 
showing Herbert R. McMillin and Irvie R. Dunbar, both designated 
as “foreman, crane #C,” with per diem salary rate fixed at $7.55, 
the time worked by the former being indicated as 14 days and by 
the latter as 13 days during the period covered by the pay roll, and 
the amount of deductions for allowances in kind being shown as 
$21.46 and $19.94, respectively. It is understood the employees are 
not subject to the classification act, otherwise a per diem salary rate 
would not be authorized. 


The disbursing officer has furnished the following statement in 
explanation of the deductions: 


1. The method of determination of total per diem rate and value of allow- 
ances in kind used here is based on the rule laid down in par. 1008, O. & R., that 
where the compensation of the employee is fixed at a per diem rate, as in the 
instant case, his classification for the determination of the valuation of allow- 
ances furnished him will be established by assigning him an annual rate ob- 
tained by multiplying his cash per diem rate, of $6.02 in this case, by 313, if em- 
ployed on a 313-day-year basis as in this case, which gives $1,884.26. For that 
annual rate of compensation the total value of allowances is $480 per annum 
which, added to the $1,884.26, gives $2,364.26 total annual compensation. Divid- 
ing that amount by 313 gives $7.55 as the total per diem rate. Now in such case 
the deduction for value of allowances can not be figured on a monthly rate 
equitably because the employee’s pay is not computed on a monthly basis but 
on a per diem basis. In one case the daily rate for the allowances is $1.3314, 
in the other case it is about $1.53. 

2. To compute the deduction for allowances on a per diem basis (for item 
14) it is necessary to use the ratio: 

813: 480: :14:X 
where 313=number of working days per year. 
480=value of annual allowances in dollars. 
14=number of working days in the period. 
X=value of allowances for the period. 

Thus, $480 X 14—$6,720+-313=$21.46. 

8. From the foregoing reasoning it is evident that in the case of items 14 and 
15 on sheet 1, cited above as examples, the value of allowances furnished is not 
$20 because that amount is computed on a monthly basis but $21.46, and $19.94, 
respectively, the value of allowances computed on a per diem basis. 


This basis of computing deductions for allowances furnished in 
kind is not authorized. By letter of September 23, 1926, A-12324, 
this office approved the plan proposed by the War Department of 
basing the value of allowances furnished in kind on the cash part of 
compensation and there appears no legal objection to the provisions 
of paragraph 1008 of General Orders No. 1, issued January 15, 1930, 
by the office of the Chief of Engineers, referred to by the disbursing 
officer, permitting conversion of the per diem salary rate into its per 
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annum equivalent for the purposes of determining the reasonable 
value of the allowances furnished in kind, but in all such cases the 
value of allowances thus fixed on an annual basis should be deducted 
accordingly, that is, one-twelfth for each month irrespective of the 
number of days worked during the month or pay period. The pro- 
cedure of fixing salary on a per diem basis and deductions for allow- 
ances furnished in kind on an annual basis has been recognized here- 
tofore. See 6 Comp. Gen. 332, 335. As the value of allowances in 
this case is shown as $480 per annum, the deductions in the above- 
mentioned items on the pay rolls should have been $20 even, in each 
instance, covering the half-month pay period. 

Credit will be allowed in the accounts for the past payments as 
shown, in the absence of other objection, but hereafter the deduc- 
tions for allowances furnished in kind should be shown on the pay 
roll in accordance herewith. 


(A-39721) 


TRAVELING EXPENSES—FOREIGN VESSELS—DEPENDENTS OF A 
FOREIGN SERVICE OFFICER 


Where the dependents of a Foreign Service officer returning to the United States 
do not accompany the officer but for personal reasons precede him, the ap- 
proval of such travel by the Secretary of State and the fact that no Ameri- 
can vessels were available at the date of such travel by the dependents, do 
not authorize the allowance of credit for expenditures so made upon the 
foreign vessel, as an American vessel was available had the dependents 
accompanied the officer and there was no official necessity for the use of 
the foreign vessel within the purview of sec. 601 of the merchant marine 
act of 1928, 45 Stat. 697. 


Comptroller General McCarl to the Secretary of State, December 15, 1931: 

There has been received your letter of October 19, 1931, relative to 
a notice of exception addressed to Edwin C. Wilson, Foreign Service 
officer, under date of September 26, 1931, wherein he was advised of 
the suspension of credit, in his account for the period August 9 to 
September 30, 1930, for an item of $126 charged as steamship fare 
and stewards’ tips for his son from Havre, France, to New York on 
the steamship Lafayette in connection with the officer’s transfer from 
Paris to Washington, D. C., in August, 1930. 

It appears that by telegram addressed to the American embassy, 
Paris, France, July 26, 1930, the officer was advised of his detail for 
duty in Washington and that, in pursuance thereof, he sailed from 
Cherbourg on the steamship Leviathan on August 28, 1930. His son 
preceded him in order to undergo an operation in the United States 
before entering school and, due to the fact that no passage was avail- 
able on a vessel of American registry at that time, he sailed with 
relatives August 9, 1930, on the steamship Lafayette of the Com- 
pagnie Generale Transatlantique. 
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The travel was approved by the Secretary of State August 13, 
1931, and in justification of that action the following explanation is 
submitted in letter of October 19, 1931: 


Paragraph No. 7 of the Standardized Government Travel Regulations reads 
as follows: 

“7. Approval.—Whenever travel has been performed and expense incurred 
on account of an emergency, or without prior authority, the travel voucher 
must be approved by the head of the department or independent establishment. 
or by an official designated by him for this purpose, and such approval shah 
constitute the authority for the travel. All vouchers submitted on account of 
such travel must contain a statement satisfactory to the approving official of the 
facts constituting the necessity therefor.” 

Paragraph No. 30 of the department’s “ Supplement of Standardized Govern- 
ment Travel Regulations” reads as follows: 

“30. The expenses of the family of an officer or clerk entitled to transportation 
at Government expense will be allowed, under the limitations imposed by these 
regulations and existing law, wheiher they accompany, or follow, or precede 
him provided their departure is subsequent to the date of the receipt of his 
travel order, and provided further that their departure prior to the officer or 
clerk is specially authorized by the Secretary of State. Such expenses will not 
be allowed, however, where the members of the family following him begin the 
journey later than six months after the date of departure of the officer or clerk, 
except by special authorization of the Secretary of State.” 

The department interprets paragraph No. 7 above to mean that when cir- 
cumstances require a subsequent approval of travel expenses, in lieu of prior 
authorization, such approval shall have the full force and effect that a prior 
authorization thereof would have had. The requirement is stated that “All 
vouchers * * * must contain a statement satisfactory to the approving 
official of the facts constituting the necessity therefor.” By instruction of 
August 13, 1931, a copy of which was forwarded to you with a letter from the 
Bureau of Accounts dated August 18, 1931, the department did so approve the 
prior departure of the son of the officer here involved, and it is contended that 
such approval has precisely the same force and effect that a prior instruction 
authorizing departure on the exact date (in this case August 9, 1930) would 
have had. 

It seems evident, under paragraph No. 30 of the department’s supplement to 
the Standardized Government Travel Regulations, that the Secretary of State, 
or such official as may have been designated by him, has the same power to 
authorize travel of the families of Foreign Service officers or employees that he 
has to authorize the travel of the officers or employees themselves. 

It is consequently contended that the Secretary of State has the power to 
authorize the departure of either officers or their families on any date which 
he may fix, for reasons satisfactory to him, and that when travel has been 
performed without such prior authority, his subsequent approval thereof has 
the same effect exactly as would have been had by a prior authorization, In 
this case the officer involved sailed on August 28, 1930, and his son sailed on 
August 9, 1930. The prior departure of the son was subsequently specifically 
approved by the official designated by the Secretary of State for such purposes, 
which approval had the same effect that an authorization directing the sailing 
of the son on August 9, 1930, would have had. It being conceded that the Secre- 
tary of State has power to authorize the travel of families of officers and 
employees at such times and for such purposes as he sees fit, it appears that 
credit should be allowed in the accounts of the officer involved for the amounts 
now suspended, 

So far as the requirements of section 601 of the merchant marine act of May 
22, 1928, are concerned, there was submitted with the original accounts a letter 
from the United States lines, dated November 5, 1930, in support of the officer's 
statement that no vessels of American registry were available during the period 
August 9 to 28, 1930. No evidence has been adduced to refute the statements 
therein contained, and it is believed that such statements properly serve to place 
the situation without the requirements of the said act. 


Under the provisions of the supplement to the Standardized Gov- 
ernment Travel Regulations promulgated by the Secretary of State 
April 27, 1927, reimbursement is authorized to a Foreign Service 
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officer for the travel expenses of members of his family who precede 
him to his new post of duty, provided their departure is subsequent 
to the date of the receipt of his travel order and is specifically author- 
ized by the Secretary of State. It is contemplated that such author- 
ity will be granted in advance of the travel, but in cases where, due to 
the existence of an emergency, it is impracticable to obtain the 
required authorization prior to the performance of the travel, subse- 
quent administrative approval is not questioned by this office. 

However, in all cases of travel overseas, to or from foreign coun- 
tries, reimbursement of expenses thereby incurred is subject to the 
requirements of section 601 of the merchant marine act of May 22, 
1928, 45 Stat. 697, which provides: 


Any officer or employee of the United States traveling on official business 
overseas to foreign countries, or to any of the possessions of the United 
States, shall travel and transport his personal effects on ships registered 
under the laws of the United States when such ships are available, unless 
the necessity of his mission requires the use of a ship under a foreign flag: 
Provided, That the Comptroller General of the United States shall not credit 
any allowance for travel or shipping expenses incurred on a foreign ship in 
the absence of satisfactory proof of the necessity therefor. 


This section of the statute leaves no choice but to deny credit for 
“any allowance for travel or shipping expenses incurred on a foreign 
ship” in the absence of satisfactory proof of-the necessity therefor, 
and it imposes upon the Comptroller General of the United States 
the duty and responsibility of determining the sufficiency of the 
proof of the necessity for the use of a foreign vessel. The only 
reason recognized in the statute for the use of a foreign vessel is 
the necessity of the traveler’s mission. The mission must, of course, 
be an official one and the necessity must relate to the mission and 
must be one of which was known in advance and which formed the 
primary reason for using a foreign ship. 10 Comp. Gen. 245. It 
has been held also that the statutory restriction applies to the 
travel expenses of dependents of officers and employees payable 
under governmental appropriations. 9 Comp. Gen. 210. 

Apparently your letter of October 19, 1931, seeks to justify the 
use of the foreign vessel on the theory that as you have authority 
to authorize dependents to perform travel in advance of the travel 
by the officer, and under certain circumstances to approve such travel 
after it has been performed with the same effect as though authorized 
in advance, and that as the travel in this instance was approved as 
beginning on August 9, 1930, and there was no American vessel sail- 
ing on that date, the use of a foreign vessel was authorized on the 
ground that no American vessel was available. 

This office does not question the right or authority of the Secre- 
tary of State to authorize the transportation of dependents of For- 
eign Service officers in advance of the officer’s change of station, or, 
under certain conditions, to approve such travel after it has been per- 
formed. But there exists no right or authority to fix the exact date 
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of departure for such advance travel so as to defeat the purposes of 
section 601 of the merchant marine act. The provisions of said sec- 
tion are for observance at all times, and by all officers and employees 
of the Federal Government, and transportation chargeable to appro- 
priated funds should be so arranged as to give effect to said provi- 
sions. That is to say, unless there is an official necessity for travel 
at such times or under such conditions as to make it necessary to use 
a vessel of other than American registry, the orders or authorizations 
for the travel must be such as to make possible the use of American 
vessels. The normal procedure would be for the dependents of the 
Foreign Service officers to accompany the officer, and their failure to 
do so was not due to any necessity from the Government’s stand- 
point. Had the son accompanied his father upon his return to this 
country, the transportation would have been upon an American 
vessel. The mandatory provisions of the merchant marine act can 
not be escaped by performing travel for personal reasons at other 
times than required by official business even where the travel at such 
time is specifically authorized or approved by the head of the 
department concerned. 

The use of the foreign vessel by the officer’s son was not due to 
any official necessity of the officer’s mission but merely to the desire 
or necessity for the son to undergo an operation in time to enable 
him to enter school at the beginning of the school year. Expenses 
incurred by reason of ill health of a traveler are personal expenses. 
6 Comp. Gen. 278; A-30090, October 29, 1931. It must be held, 
therefore, that the reasons for the use of the foreign vessel do not 
satisfy the requirements of section 601 of the merchant marine act. 
Upon review the disallowance of credit must be and is sustained. 


(A-39748) 
APPROPRIATIONS—PUBLIC BUILDINGS—RENT OF TEMPORARY 
QUARTERS 








A specific appropriation having been made under the Treasury Department 
for rent of temporary quarters for the accommodation of Government 
officials and moving expenses incident thereto, that appropriation rather 
than any other appropriation for rent or maintenance of public buildings 
is available for the renting of neces.ary garage quarters for the Washing- 
ton city post office incident to the authority given the Secretary of the 
Treasury for the extension, remodeling, and enlargement of such post office. 


Coe General McCarl to the Secretary of the Treasury, December 16, 
1931: 


There has been received your letter of November 30, 1931, as 
follows: 


Under the act of July 3, 1930 (46 Stat. 1012), the Secretary of the Treasury 
is authorized to enter into contracts for the extension, remodeling, and enlarge- 
ment of the post office, Washington, District of Columbia, on land already 
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owned by the Government in square 678, including the extension of existing 
mechanical equipment, mail-handling conveyances, und other apparatus where 
necessary, in an amount not exceeding $4,000,000. 

This department is about ready to proceed with the work of extending the 
Washington city post office, under the above legislation, and is now in receipt 
of a letter from the Fourth Assistant Postmaster General, copy of which is 
attached, in which it is requested that this department cooperate with the Post 
Office Department in providing temporary garage accommodations to take the 
place of the present Government-owned post-office garage located on the site 
until new garage accommodations are provided in the extended building. 

The present post-office garage is located on the Government-owned property 
described in the act of July 3, 1930, but was not erected by this department, and 
the question arises as to whether this department may assist in or take the 
responsibility for the provision of temporary garage quarters for the post 
office from any appropriations under the control of the Treasury Department. 

The garage located on the post-office site is equipped for the storage and 
repair of post-office automotive equipment. This department in the past has 
not considered such a gurage as a part of the post-office buildings which it has 
been called upon to erect, and has not provided for such facilities in its esti- 
mates to Congress. It has been considered that such facilities should be 
specifically provided for in the legislation if they are to be erected as parts of 
post-office buildings. 

Contrary to the status of other post-office buildings throughout the country 
the Washington city post office is not a building under the custody and control 
of the Treasury Department, as provided in 30 Stat. 614, and is not one of the 
projects contemplated under the terms of the act of May 25, 1926, and the 
amendments thereof. The act of July 3, 1930, does not contain any specific 
authority for the rental or other t.ovision of temporary garage accommodations. 

Among the annual appropr ations under the Office of the Supervising Archi- 
tect, there has been included over a period of years the item “ Rent of tem- 
porary quarters,” and for the fiscal year 1932 this item reads as follows: 

“Rent of temporary quarters: For rent of temporary quarters and altera- 
tions of same for the accommodation of Government officials and moving ex- 
penses incident thereto, and the Secretary of the ‘Treasury is hereby authorized 
to enter into leases for this purpose for periods not exceeding three years, 
$1,000,000.” 

The purpose of the above annual appropriat’on is to permit the Secretary of 
the Treasury to readily provide temporary quarters for Federal activities 
occupying buildings under the custody and control of the Treasury, at such 
times that it becomes necessary. under proper authorization to rebuild or 
remodel such buildings, and in this connect.on, Congress has further provided 
that certain annual appropriations under the control of the Supervising Archi- 
tect are available for the maintenance and operation of such temporary quar- 
ters the same as if used for Federal buildings from which the activ.ties were 
temporarily removed. Such authorization is contained in 33 Stat. 1161 and 88 
Stat. 22, By means of the above authorized use of the annual appropriations 
mentioned, the Secretary of the Treasury is enabled to take care of Federal 
activities housed in buildings under the control and custody of the Treasury 
Department without embarrassment to the departments concerned because of 
a possible lack of appropriations available for the payment of rent, but the 
annual appropriations “operating force” and “operating supplies” contain 
provisions which specifically exclude their use in any public building in the 
District of Columbia except the customhouse. 

In view of the foregoing circumstances, your consideration and your decision 
are respectfully requested as to whether this department may provide tempo- 
rary quarters for the Washington city post office garage during the erection 
of the new post-office building, and if such temporary quarters should be 
provided by this department, whether payment should be made from the 
appropriation “ Rent for temporary quarters” or from the appropriation for 
the construction of the building. 


In letter of November 4, 1931, from the Fourth Assistant Post- 
master General, copy of which was transmitted with your letter, it is 
stated to be assumed the expenses of the temporary garage quarters 
made necessary by reason of the authorized extension, remodeling 
and enlargement of the Washington city post office will be paid from 
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the appropriation for the erection of the extension. The appropri- 
ation in question, as made by the act of March 4, 1931, 46 Stat. 1586, 
pursuant to the provisions of the act of July 3, 1930, 46 Stat. 1012, 
provides merely $2,500,000 for commencement of extension of the 
Washington, District of Columbia, post office, and it is to be noted 
the said act of July 3, 1930, contains no provision with respect to 
the procuring, or renting of temporary quarters for garage or other 
purposes during the erection of the extension. In this connection 
there should not be overlooked the provisions in the act of March 3, 
1877, 19 Stat. 370, that no contract shall be made for the rent of any 
building or part thereof for Government purposes in the District of 
Columbia until an appropriation therefor shall have been made in 
terms by the Congress. The construction appropriation in the pres- 
ent matter not being made in specific terms available for rental 
expenses may not be used for such purposes whether temporary or 
otherwise. 

While the appropriation for vehicle allowance, etc., under the 
Post Office Department is made specifically available by the act of 
February 14, 1923, 42 Stat. 1255, for leasing quarters for the housing 
of Government-owned automobiles at a reasonable annual rental, it is 
not to be assumed that this appropriation was intended to be used for 
the payment of rentals at places where Government quarters are 
available for the purpose even when, as in the present matter, the 
Government quarters are to be vacated temporarily so that such quar- 
ters may be extended and enlarged as provided by law, the work to be 
performed under the jurisdiction of the Treasury Department. 

Neither of the provisions in the acts of March 3, 1905, 33 Stat. 1161, 
and June 23, 1913, 38 Stat. 22, authorizing the use of certain appro- 
priations to secure temporary quarters for the use of Government 
officials, pending the alteration, improvement or repairs to or the 
remodeling, reconstruction or enlargement of public buildings belong- 
ing to the United States, are applicable here, because, as stated in 
your letter, the Washington city post office, authorized to be extended 
and enlarged, is not a public building “ under the control of the 
Treasury Department” as contemplated by these two acts. Further- 
more, it appears that beginning with the fiscal year 1927 there has 
been provided a specific appropriation each fiscal year for the rent of 
temporary quarters, the appropriation for 1932, as made by the act 
of February 23, 1931, 46 Stat. 1231, being that quoted in your letter. 
While apparently this appropriation was made with a view to taking 
care of contingencies arising in the carrying out of the provisions 
of the public buildings act of May 25, 1926, 44 Stat. 630, there is 
nothing in the act authorizing such an appropriation nor in the 
appropriation itself, to the effect that the appropriation is to be used 
only in the cases arising under the act of 1926 or its amendments. 
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While the extension and enlargement of the Washington city post 
office is not a project under the act of 1926, it is listed among miscel- 
laneous public buildings projects in the deficiency act of March 4, 
1931, making the initial appropriation for the purpose. Further- 
more, as above indicated, the appropriation for the rent of temporary 
quarters under the Treasury Department is not limited to projects 
under the act of 1926 but is general in its terms as providing funds 
for the rent of temporary quarters when made necessary by reason 
of enlarging or extending public buildings when the construction 
work is under the jurisdiction of the Treasury Department and the 
construction appropriation does not specifically provide therefor. 
In addition to other considerations, this appropriation is made avail- 
able specifically for purposes such as involved in the present matter 
and that fact precludes the use of any other appropriation for such 
purpose. 

Accordingly, in specific answer to the question submitted, I have 
to advise that the appropriation, “ Rent of temporary quarters,” 
is available to pay for such rentals as may be necessary incident to 
the extention of the Washington city post office. 

Your attention in this connection is invited to decision of this 
office to you of August 29, 1931, 11 Comp. Gen. 88, the concluding 
paragraph of which provided that there should be reported to this 
office the cases involving unexpended appropriations for rent under 
the control of the Post Office Department when temporary quarters 
are furnished by the Treasury Department. It appearing that the 
appropriation for the Post Office Department for vehicle allowance, 
etc., fiscal year, 1932, as made by the act of February 23, 1931, 46 
Stat. 1241, contains a proviso that said appropriation would be 
available for the maintenance of the Government owned post office 
garage at Washington, District of Columbia, such unexpended 
amount allotted therefor under the appropriation appears to be for 
reverting to the Treasury. 


(A-39093) 


PROHIBITION ENFORCEMENT—SEIZURE AND SALE OF AUTOMO- 
BILES—LIENS 


The administrative sale of an automobile seized under the provisions of section 
26 of the national prohibition act of October 28, 1919, 41 Stat. 318, where 
no claimant appears after due advertising, is not required to be delayed 
until after the disposition of criminal charges against the person in charge 
of the car at the time of seizure, and the net proceeds of such sale, required 
by the statute to be paid into the Treasury as miscellaneous receipts, may 
not be used to pay subsequently usserted liens that had not been previously 


established in judicial proceedings to be a proper charge against the vehicle 
as required by the act. 
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Decision by Comptroller General McCarl, December 17, 1931: 

General Motors Acceptance Corporation has requested review of 
settlement No. 0219269, dated September 9, 1931, wherein was dis- 
allowed its claim in the sum of $305, and interest at 6 per cent, for 
remission of forfeiture of one 1929 Chevrolet 114-ton truck, motor 
No. T-890625, serial No. 19074, which was seized and sold under 
the provisions of section 26 of the national prohibition act of October 
28, 1919, 41 Stat. 315. 

It appears that the truck, loaded with beer and empty beer barrels, 
was seized in Brooklyn, N. Y., March 19, 1930, at which time two 
men were arrested and charged with transportation and possession. 
The men were held under bond and the truck stored in the United 
States Government warehouse at 641 Washington Street, New York. 
On April 9, 1930, the prohibition supervisor for the district in which 
seizure was made addressed a registered letter to the record owner 
of the truck requesting that he call at that office as claimant of the 
car. A registry receipt dated April 10, 1930, on file in the prohibi- 
tion office, shows that the letter was delivered, but no one appeared 
to claim the truck. 

It further appears that on April 25, 1930, the United States attor- 
ney for the district of New York dismissed the criminal action 
against the defendants. On June 3 and 10, 1930, the truck in ques- 
tion was advertised in the New York Post, and, no one claiming the 
vehicle, it was sold on June 25, 1930, under the administrative sale 
provision of the act of October 28, 1919, supra, and the net proceeds 
of sale (after deducting expenses) amounting to $432.80, were depos- 
ited June 26, 1930, to the credit of the Treasurer of the United 
States and covered into the Treasury as “ Miscellaneous receipts.” 

On June 27, 1931, General Motors Acceptance Corporation filed 
with the Secretary of the Treasury a claim for $305, to satisfy its 
lien on the truck, stating that on July 20, 1929, one Philip J. Schweg- 
ler purchased the truck in question from Spielman Motor Sales 
Co. (Inc.), under a written contract of conditional sale, the con- 
tract providing for the payment of the purchase price in install- 
ments, and the retention of title in the seller until the full amount 
has been paid; that shortly thereafter the Spielman Motor Sales 
Co. (Inc.) assigned all its right, title, and interest in and to the 
contract and motor truck to the claimant, and that there remains 
due on the truck a balance of $305. 

Section 26 of the national prohibition act, 41 stat. 315, under the 


provisions of which the seizure and sale of the auto truck were 
made, is as follows: 


When the commissioner, his assistants, inspectors, or any officer of the law 
shall discover any person in the act of transporting in violation of the law, 
intoxicating liquors in any wagon, buggy, automobile, water or air craft, 
or other vehicle, it shall be his duty to seize any and all intoxicating liquors 
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found therein being transported contrary to law. Whenever intoxicating 
liquors transported or possessed illegally shall be seized by an officer he shall 
take possession of the vehicle and team or automobile, boat, air or water 
craft, or any other conveyance, and shall arrest any person in charge thereof, 
Such officer shall at once proceed against the person arrested under the pro- 
visions of this title in any court having competent jurisdiction; but the said 
vehicle or conveyance shall be returned to the owner upon execution by him of 
a good and valid bond, with sufficient sureties, in a sum double the value of the 
property, which said bond shall be approved by said officer and shall be con- 
ditioned to return said property to the custody of said officer on the day of 
trial to abide the judgment of the court. The court upon conviction of the 
person so arrested shall order the liquor destroyed, and unless good cause to 
the contrary is shown by the owner, shall order a sale by public auction of the 
property seized, and the officer making the sale, after deducting the expenses 
of keeping the property, the fee for the seizure, and the cost of the sale, shall 
pay all liens, according to their priorities, which are established, by intervention 
or otherwise at said hearing or in other proceeding brought for said purpose, as 
being bona fide and as having been created without the lienor having any 
notice that the carrying vehicle was being used or was to be used for illegal 
transportation of liquor, and shall pay the balance of the proceeds into the 
Treasury of the United States as miscellaneous receipts. All liens against 
property sold under the provisions of this section shall be transferred from 
the property to the proceeds of the sale of the property. If, however, no one 
shall be found claiming the team, vehicle, water or air craft, or automobile, 
the taking of the same, with a description thereof, shall be advertised in some 
newspaper published in the city or county where taken or if there be no 
newspaper published in such city or county, in a newspaper having circulation 
in the county, once a week for two weeks and by handbills posted in three 
public places near the place of seizure, and if no claimant shall appear within 
ten days after the last publication of the advertisement, the property shall be 
sold and the proceeds after deducting the expenses and costs shall be paid 
into the Treasury of the United States as niiscellaneous receipts. 


The truck was not sold pursuant to a forfeiture decree of the 
court under the provisions of the last sentence of section 26 of the act, 
quoted, providing for administrative sale of seized vehicles after 
advertising where no one is found claiming the vehicle. The claim- 
ant now urges that the criminal proceedings were not disposed of 
until June 23, 1930, and that the administrative sale of the truck 
two days later, on June 25, 1930, was irregular and unauthorized 
because the statute requires advertising once a week for two weeks 
and a lapse of 10 days after the last publication before the sale is 
made, and, therefore, that its claim for the truck, asserted on July 2, 
1930, was timely made. 

According to the administrative report of the commissioner of 
industrial alcohol in the matter, the United States attorney advised 
the prohibition administrator on June 23, 1930, that the criminal 
case against the defendants who were arrested when the truck was 
seized was dismissed April 25, 1930. Thus it appears the criminal 
proceedings were actually disposed of on April 25, 1980, and not on 
June 23, 1930, as asserted by claimant, but, however that may be, it is 
not decisive of the matter. The act does not require that an admin- 
istrative sale of an unclaimed vehicle seized pursuant to the act be 
delayed until after the disposition of any criminal proceedings in 
connection therewith. The act provides that upon the seizure of the 
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vehicle the person in charge shall be arrested and proceeded against 
criminally and the vehicle returned to the owner under bond to 
return the property on the day of trial to abide the judgment of the 
court, but, if, however, no one is found claiming the vehicle, its 
seizure and description shall be advertised for two weeks and if no 
claimant appears within 10 days after the last publication, it shall 
be sold and the money paid into the Treasury of the United States 
as miscellaneous receipts. The administrative sale where no claim- 
ant appears is not made contingent upon, or required to be delayed 
until after the disposition of any criminal proceedings against those 
arrested at the time of seizure but the act clearly contemplates a 
speedy disposition of the property where no one appears after the 
seizure to claim the vehicle, and makes no provision for the payment 
of later asserted liens from the proceeds of such administrative sales, 
particularly where such liens have not been established in judicial 
proceedings to be a proper charge against the vehicle as required 
by the act. See 11 Comp. Gen. 97. 

The record before this office does not establish that the adminis- 
trative sale of the vehicle was irregular or invalid, and, furthermore, 
us the proceeds of the sale have been paid into the Treasury as mis- 
cellaneous receipts as directed by the statute, and may not be with- 
drawn except in pursuance of an appropriation made by law, no 
funds are available for payment of the claim, even if it could be 
established as a valid and subsisting obligation of the United States. 

Accordingly, upon review, the settlement disallowing the claim 
must be and is sustained. 


(A-39213) 


PROHIBITION ENFORCEMENT—SEIZURE AND SALE OF AUTOMO- 
BILES—REPLEVIN 


The purchaser of an automobile which had been seized for violation of the 
internal revenue laws, and sold under Federal statutes, having undertaken 
to defend his title to the car in a replevin suit against him in a municipal 
court, without giving the Government notice and an opportunity through 
its attorneys, to appear and have the case removed to a Federal court 
for proper determination of whether, under the Federal statutes, the Gov- 
ernment’s transfer of title was free of any alleged ownership in favor 
of a third person, is not entitled to reimbursement for the loss of the 
car or any expenses incurred in connection therewith. 


Comptroller General McCarl to Lawrence S. Copeland, Decenvber 17, 1931: 


There is before this office for consideration and settlement your 
claim for $851, based on the sale to you of Peerless sedan, motor No. 
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11—E-6692, seized for violation of the internal revenue laws. The 
claim is made up of the following items: 

(a) $375.00, purchase price of Peerless sedan, engine No. 11-E-6692, sold 
under section 3460, R. S., by the prohibition administrator ; 

(b) $350.00, damages awarded the Sterling Finance Corporation for the 
withholding and detention of said automobile; 

(c) $100.00, attorney’s fee for defending replevin suit brought by the Ster- 
ling Finance Corporation; and 

(d) $26.00, court costs, included in judgment against Lawrence S. Copeland. 


The facts appear to be as follows: 

On January 21, 1930, Peerless sedan, engine No. 11-E-6692, regis- 
tered under 1930 California license No. 5-P-1892, was seized by 
Federal Prohibition Agent Kirshbaum, for violation of the internal 
revenue laws and placed in storage with the Los Angeles Warehouse 
Co., where storage was paid thereon to and including April 7, 1930. 
It appears that you purchased the car April 5, 1930, paying therefor 
the sum of $375, and was given a bill of sale for the property, signed 
by William R. Woods, jr., Federal prohibition administrator, for 
the twenty-second district of California (Los Angeles), dated April 
7, 1930. The Government officer who had charge of this seizure and 
sale advised this office under date of December 5, 1931, that the file 
in the case shows that notice was published in the Los Angeles News 
on February 21, 1930, as follows: 

Notice.—Treasury Department, office of prohibition administrator, 1108 Trans- 
portation Building, Los Angeles, Calif., February 21, 1930. All persons claim- 
ing the following-described property, seized for violations of the internal reve- 
nue laws of the United States are required to appear and make such claim prior 
to March 22, 1930, in default of which such property will be disposed of under 
the provisions of section 3460, Revised Statutes. * * * One Peerless sedan, 
engine No. 11—-E-6692, seized January 21, 1980, in Los Angeles County, Calif. 


* * * Wm. R. Woods, jr., prohibition administrator. X-—(6684). Date of 
first publication February 21, 1930, 


On March 26, 1930, there appeared a publication in the Los An- 
geles News as follows: 


Notice.—Treasury Department, office of prohibition administrator, 1108 Trans- 
portation Building, Los Angeles, Calif., March 26, 1980. No claim being filed as 
required by the statute, the following-described property will be sold at auction 
at this office on April 5, 1930, at 10 o’clock in the forenoon, under the provisions 
of section 3460, Revised Statutes; * * * One Peerless sedan, engine No. 
11-E-6692; * * * Wm. R. Woods, jr., administrator, Date of first pub 
lication, March 26, 1930. 

This office has been advised, also, that the “sale of this car was 
made to public auction by sealed bids, four of which were received ”; 
that the bids were opened April 5, 1930; and that the car was sold 
to the highest bidder, Lawrence 8. Copeland. 

On April 24, 1930, the proceeds of the sale, $375, were deposited 
with the Treasurer of the United States, by the collector of internal 


revenue, sixth district of California, symbol No. 14390, on certificate 
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of deposit No. 594, the amount having been covered by warrant No. 
7110, dated May 6, 1930, to the credit of “0100—internal revenue.” 

It appears that the Sterling Finance Corporation (address not 
shown), filed a replevin suit against you in the municipal court of 
the city of Long Beach, Los Angeles County, Calif., on June 5, 1930, 
and that judgment was rendered against you by the court on October 
14, 1930, it having been determined that William R. Woods, jr., in 
his capacity as Federal prohibition administrator, or otherwise, 
failed to comply with the laws and regulations of the United States 
in the sale of the automobile under section 3460, Revised Statutes. 

It appears, also, that the court ordered, adjudged and decreed that 
the plaintiff have and recover from the defendant, Lawrence S. Cope- 
iand, the immediate possession of said automobile or $500, plus $350 
damages for detention of the property by the defendant, also cost 
of suit, taxed at $26. No appeal was taken. The car was delivered 
at once, and receipt taken therefor. 

You have submitted receipts for the purchase price of $375 paid 
by you to the Government for the car (in view of its return), and 
$100 attorney fees, but no receipts are submitted for the items, $350 
damages, or $26 costs, in the replevin suit. 

The revenue act of May 29, 1928, 45 Stat. 882, provides: 

Seo. 709. The provisions of law applicable to the remission or mitigation by 
the Secretary of the Treasury of forfeitures under-the customs laws shall apply 
to forfeitures incurred or alleged to have been incurred, before or after the 
enactment of this act, under the internal-revenue laws. 

The applicable provisions of the tariff act of 1922, 42 Stat. 986, 
provide: 

Sec. 613. Disposition of proceeds——Any person claiming any vessel, vehicle, 
merchandise, or baggage, or any interest therein, which has been forfeited and 
sold under the provisions of this act, may at any time within three months after 
the date of sale apply to the Secretary of the Treasury if the forfeiture and 
sale was under the customs laws, * * * for a remission of the forfeiture 
and restoration of the proceeds of such sale, or such part thereof as may be 
claimed by him. Upon the production of satisfactory proof that the applicant 
did not know of the seizure prior to the declaration or condemnation of for- 
feiture, and was in such circumstances as prevented him from knowing of the 
same, and that such forfeiture was incurred without any willful negligence or 
intention to defraud on the part of the applicant, the Secretary of the Treas- 
ury * * * may order the proceeds of the sale, or any part thereof, restored 
to the applicant, after deducting the cost of seizure and of sale, the duties, if 
any, accruing on the merchandise or baggage, and any sum due on a lien for 
freight, charges, or contribution in general average that may have been filed. 
If no application for such remission or restoration is made within three months 
* * *, the proceeds of sale shall be disposed of as follows: * 

There is no record that the Sterling Finance i eneartinns pre- 
sented to the Government at any time between February 21, 1930, 
date of first publication of notice, and April 5, 1930, date of sale, any 
claim of title to or interest in the said sedan, or that said corporation 
ever made claim to the Secretary of the Treasury for remission of 
the forfeiture and restoration of the car or payment to it of the pro- 
ceeds of the sale made to you on April 5, 1930. 
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Since you undertook to defend your title to the car and permitted 
the municipal court of Long Beach to consider and pass upon the 
legality of the Government’s sale to you without giving the Govern- 
ment notice and an opportunity through its attorneys, to appear and 
have the case removed to a Federal court for proper determination of 
whether under the Federal Statutes, the Government’s transfer of 
title to you was free of any alleged ownership in favor of the Ster- 
ling Finance Corporation, I have no choice but to disallow your 
claim. See decision of this office, dated September 11, 1931, A-38319. 
See, also, Moffat & Another v. United States, 112 U. 8. 24, wherein 
it was held that the Government does not guarantee the integrity of 
its officers, nor the validity of the acts of such. 


(A-39958) 
PERSONAL FURNISHINGS—INSIGNIA 


Insignia to be worn upon the cap as a mark of identification by airway keep- 
ers and assistants in the maintenance of emergency landing fields, which do 
not become the property of the employees but remain the property of 
the Government, are not personal equipment or furnishings within the 
rule announced in 3 Comp. Gen. 433, and may be furnished from the appro- 
priation for air navigation facilities. 


Comptroller General McCarl to the Secretary of Commerce, December 19, 
1931: 


There has been received your letter of December 10, 1931, as 
follows: 


It is a requirement of this department, that airway keepers and assistant 
airway keepers who are employed in the maintenance of emergency landing 
fields for aircraft on the Federal airways wear a uniform, and upon the 
eap of this uniform, an insignia as a mark of identification. Your decision 
is respectfully requested as to whether the appropriation Air-navigation facili- 
ties, 1982, is available for purchasing the insignia. It is not considered that 
the insignia is wearing apparel, and it is regarded merely as an identification 
mark which should be furnished by the Government and returned to the issuing 
officer when the employee’s services are discontinued, the Government retaining 
ownership. 


The appropriation “Air-navigation facilities, 1932,” act of Febru- 
ary 23, 1931, 46 Stat. 1331, provides: 


Air-navigation facilities—For the establishment and maintenance of aids 
to air navigation, including the equipment of additional air-mail routes for 
day and night flying; the construction of necessary lighting, radio, and other 
signaling and communicating structures and apparatus; repairs, alterations, 
and all expenses of maintenance and operation; investigation, research, and 
experimentation to develop and improve aids to air navigation; for personal 
services in the District of Columbia (not to exceed $153,380) and elsewhere; 
purchase, maintenance, operation, and repair of motor-propelled, passenger- 
carrying vehicles, including their exchange; replacement, including exchange, 
of not to exceed four airplanes, maintenance, operation, and repair of airplanes, 
including accessories and spare parts and special clothing, wearing apparel, and 
suitable equipment for aviation purposes; and for the acquisition of the neces- 
sary sites by lease or grant, $8,992,640: Provided, That no part of this appro- 
Spee shall be used for any purpose not authorized by the air commerce act 
of 6 








248 DECISIONS OF THE COMPTROLLER GENERAL 


It appears from your submission that the insignia are not to be- 
come the property of the individual employees but remain the prop- 
erty of the Government and are to be returned to the issuing officer 
when the employees’ services are discontinued. They do not appear 
to be personal equipment or furnishings within the rule announced 
in 3 Comp. Gen. 433, and are not such articles as reasonably may be 
required to be furnished by employees as a part of the useful and 
necessary equipment for the specific work on which engaged. Ac- 
cordingly, if they are considered necessary to the maintenance and 
operation of the air ports, the appropriation for the air-navigation 
facilities will be available for their purchase. 


(A-39088) 


TRAVELING EXPENSES—PERSONAL—USE OF FOREIGN VESSELS 


An employee in a travel status who interrupts such status to spend a Sunday 
in another city on personal business or pleasure, which day might other- 
wise have been spent on official travel to his next duty station, is not 
entitled to reimbursement for any expenses incurred on that day. 

As the usual! route followed by travelers from the United States to Italian cities 
is from New York to a French port and thence by rail to their destination 
in Italy, American vessels being available for the ocean travel involved, 
the fact that no American vessels were available for the all-water route be- 
tween New York City and Naples, Italy, furnishes no authority for the use 
of a vessel of foreign registry by the all-water route. 


Decision by Comptroller General McCarl, December 21, 1931: 

John J. Ide, special disbursing agent and technical assistant in 
Europe for the National Advisory Committee for Aeronautics, has 
requested reconsideration of the disallowance of credit in his ac- 
counts for June quarter, 1930, for items totaling $76.90 paid to him- 
self in reimbursement of traveling expenses incurred in circuitous 
travel between Philadelphia, Pa., and Dayton, Ohio, in December, 
1929, and expenses of travel and per diem in lieu of subsistence 
in proceeding from New York to Naples, Italy, on a vessel of for- 
eign registry, in March, 1930. 

It appears that by instruction dated October 28, 1929, the officer 
was directed to proceed to the United States for official duty in 
Washington and for the purpose of visiting the committee’s labo- 
ratories at Langley Field, Va., Engineering Division of the Army 
Air Corps at Wright Field, Dayton, Ohio, and the naval aircraft 
factory at the navy yard, Philadelphia. 

In pursuance thereof he proceeded to the United States and on 
December 14, 1929, at 8 a. m. arrived in Philadelphia en route from 
Langley Field to Dayton. At noon that day he left for New York, 
where he remained for personal reasons until 6.05 p. m., the follow- 
ing day, when he proceeded to Dayton. Credit for items totaling 
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$2.30 charged for taxicab fares and fees to hotel porters in New 
York upon arrival and departure has been disallowed as expenses 
personal to the officer. It is submitted that these items were sub- 
stituted for expenses which might have been incurred in Philadel- 
phia had the officer remained there over Sunday before proceeding 
directly to his next post of duty at Dayton and that the fact that 
he spent the intervening time in New York did not increase the 
amount chargeable to the Government. It appears from tariffs on 
file in this office that the traveler might have left Philadelphia at 
3.35 p. m., Saturday afternoon, December 14, arriving in Dayton, 
Sunday at 9.15 a.m. It is apparent, therefore, that there was no 
official necessity for remaining in Philadelphia overnight and that 
had the traveler proceeded directly to his next duty station the 
expenses in question would not have been incurred. Under the pro- 
visions of paragraph 10 of the Standardized Government Travel 
Regulations an employee who travels by a circuitous route for per- 
sonal convenience is entitled to reimbursement for such expenses, 
only, as necessarily would have been incurred in performing official 
travel by the most economical usually traveled route. The expenses 
incurred in New York not having been necessary for the transaction 
of official business, their disallowance was correct. 

Upon completion of his duty in the United States the officer was 
authorized by instruction dated February 25, 1930, to sail from New 
York City to Italy direct for the purpose of visiting aircraft fac- 
tories and centers of aeronautical information in Italy before return- 
ing to his official post of duty in Paris, France. In pursuance 
thereof he sailed from New York, March 15, 1930, on the steamship 
Conte Grande, arriving in Naples, March 24, 1930, and charged as 
expenses of travel and per diem for 914 days on shipboard items 
totaling $74.60, credit for which was disallowed for the reason that 
proof of the necessity for the use of the foreign vessel was not fur- 
nished this office. It is urged that in order to comply with the 
travel order it was necessary to travel upon a ship of foreign registry 
inasmuch as no American vessels operate between New York and 
Italian ports; and that to have traveled from New York to a port 
in France via an American vessel, and thence to Italy by train, 
would have materially increased the cost of the travel to the 
Government. 

Section 601 of the act of May 22, 1928, 45 Stat. 697, provides: 


Any officer or employee of the United States traveling on official business 
overseas to foreign countries, or to any of the possessions of the United States, 
shall travel and transport his personal effects on ships registered under the 
laws of the United States when such ships are available, unless the necessity 
of his mission requires the use of a ship under a foreign flag: Provided, That 
the Comptroller General of the United States shall not credit any allowance 
for travel or shipping expenses incurred on a foreign ship in the absence of 
satisfactory proof of the necessity therefor. 
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The intent and purpose of this provision is to aid in the develop- 
ment and establishment of an efficient and well-equipped merchant 
marine. Consequently, questions of economy, alone, are not for con- 
sideration in determining whether a foreign vessel may be used. 
See A-36054, April 15, 1931. Its provisions regarding the use of 
American vessels are for observance at all times by all officers and 
employees of the United States and require the disallowance of credit 
for all travel and shipping expenses on a foreign vessel in the 
absence of satisfactory proof of the necessity therefor. In giving 
consideration to the use of foreign vessels it has been uniformly held 
that the necessity must have relation to the traveler’s mission and 
must have been such as to form the sole basis of the use of a foreign 
vessel. 10 Comp. Gen. 245; 11 dd. 4. 

It is apparent from accounts in this office that Government officers 
and employees traveling between the United States and Italian ports 
generally travel by Cherbourg or some other port of France, and there 
has been submitted no evidence to establish that the necessity of the 
mission in this instance required a different route or the use of other 
than an American vessel. In fact, it appears there were at least five 
sailings of American vessels from New York to Cherbourg during the 
month of March, 1930. Accordingly, the disallowance is sustained. 

What has been said with respect to the irregularity of reimburse- 
ment of expenses applies as well to the transportation request used 
in procuring passage on a foreign vessel and there should be refunded 
also the amount of $275 paid by the Government for transportation 
on the foreign vessel. 

It may be added that, inasmuch as the statute places upon the 
Comptroller General of the United States the duty to decide when 
the necessity for the use of a foreign vessel has been established by 
satisfactory evidence, it would appear advisable that questions of 
such necessity be submitted to this office in advance of the use of such 
vessels. 


(A-37291) 


PRIVATE PROPERTY—DESTRUCTION—RIVER AND HARBOR 
WORKS 


Where private property is destroyed by the Government in the prosecution of 
river and harbor works duly authorized by law, a contract is implied to 
make compensation for its value payable under the appropriation made 
available for the prosecution of the work. 


Comptroller General McCarl to Capt. Theodore Wyman, jr., United States 
Army, December 22, 1931: 
There have been forwarded to this office by the Chief of Engineers 
your explanations relative to the item of $86.10 paid to James C. 
Maupin for damage to growing wheat by a United States Engineers 
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survey party erecting a target triangulation station in connection 
with river and harbor works, credit for which was disallowed on 
voucher 2691, January, 1931, accounts of First Lieut. R. Whitaker. 

The claim in question had been administratively considered and 
paid as under the provisions of the act of June 5, 1920, 41 Stat. 
1015, and credit for the payment was disallowed by this office in 
the accounts of the disbursing officer for the reason that the damage 
for which payment was made was caused by the deliberate acts of 
the employees in the prosecution of river and harbor works and was 
not the result of an accident or collision and, therefore, was not 
covered by the act of June 5, 1920. 

It is now acknowledged by the administrative office that the pay- 
ment was not authorized under the provisions of the act of June 5, 
1920, but there is quoted the act of April 24, 1888, 25 Stat. 94, and 
there are cited various court decisions and 7 Comp. Dec. 767, and 
decision of this office dated August 20, 1927, A-19473, purporting to 
show that payment could and should have been made as on an obliga- 
tion under an implied contract under the provisions of the act of 
April 24, 1888, and it is requested by you “that the word ‘ damage’ 
shown on the face of the voucher be changed to show the procure- 
ment of 3 acres of growing wheat at $28.70 per acre; that such other 
corrections be made thereon as will cause the voucher to show that 


the actions were taken conformably with section 519, page 1082, 
Code of the Laws of the United States (25 Stats. 94); and that the 
disallowance to the voucher be removed.” 

The act of April 24, 1888, contained the following provisions: 


That the Secretary of War may cause proceedings to be instituted, in the 
name of the United States, in any court having jurisdiction of such proceed- 
ings, for the acquirement by condemnation of any land, right of way, or 
material needed to enable him to maintain, operate or prosecute works for 
the improvement of rivers and harbors for which provision has been made by 
law; such proceedings to be prosecuted in accordance with the laws relating to 
suits for the condemnation of property of the States wherein the proceedings 
may be instituted: Provided, however, That when the owner of such land, right 
of way, or material shall fix a price for the same, which in the opinion of the 
Secretary of War, shall be reasonable, he may purchase the same at such price 
without further delay: And provided further, That the Secretary of War is 
hereby authorized to accept donations of lands or materials required for the 
maintenance or prosecution of such works. 


It will be noted this act deals in specific terms with the acquisition 
of land, right of way, or material needed in maintenance, operation, 
or prosecution of works authorized for the improvement of rivers and 
harbors. In the case here under consideration there is not involved 
the acquisition or procurement of any land, right of way, or material 
but merely the destruction of or damage to the growing wheat. 
Under such circumstances the provisions of the act of 1888, swpra, 
may not be considered as applicable. However, in the decision cited, 
7 Comp. Dec. 767, involving a question substantially the same as that 
presented in this matter, it was held, in substance, that where private 








252 DECISIONS OF THE COMPTROLLER GENERAL 


property is destroyed by the Government for its own benefit with 
the assent of the owner, a contract is implied to make compensation 
for its value. 

The record in the present case does not show that there was an 
agreement or understanding for the payment of the damage to the 
wheat, neither is it shown whether the owner consented to the sur- 
veying party causing the damage. However, the facts here appear 
to be analogous with the facts involved in the decision cited with the 
exception of the assent of the owner. And in view of all of the 
circumstances, there will be allowed credit in the accounts of Lieuten- 
ant Whitaker for the amount paid in this case, the voucher to remain 
as it is but the administrative action with reference to the act of 
June 5, 1920, to be disregarded. 


(A-39909) 
PERSONAL SERVICES—BANKING EXPERTS 


The investigation of the banking conditions in the Virgin Islands and reporting 
thereon may not properly be considered on any other basis than personal 
service, to be performed by regular employees of the Government engaged 
under civil service rules and regulations at rates of compensation provided 
by the classification laws, and the employment of a banking expert by 
contract for such purpose is not authorized. 


Comptroller General McCarl to the Chief of the Bureau of Efficiency, Decem- 
ber 22, 1931: 


There has been received your letter of December 11, 1931, as 


follows: 


When the Virgin Islands were taken over by the United States in 1917 Con- 
gress formally continued a charter that had been granted by the Danish 
Government to the National Bank of the Danish West Indies. The term of 
that charter will expire in June, 1934. This bank is authorized to issue local 
currency, to conduct an ordinary commercial banking business, and to make 
long-time farm loans. 

This bank has given notice that it does not desire to continue operations 
in the Virgin Islands after the expiration of its charter and that it has no 
objection to the establishment of an American bank now at any time if that 
seems desirable. 

As a part of its plan to close its business in 1934 the bank has for more 
than a year been curtailing its business in all directions so that at present its 
loans are restricted to short-term transactions that are certain of payment in 
full when due. For even a longer period it has discontinued making long- 
term loans to planters and cattle raisers, 

In order to facilitate the work of rehabilitation which Congress authorized 
last year it is very cesential that better banking facilities be established for 
the islands at the earliest possible moment. This subject has been discussed 
at length with the Interior Department and with the Treasury Department 
and it is agreed by all concerned that the first step to be taken should be to 
have a thorough study of the problem made by a banker of such standing 
that his recommendations will receive respectful consideration by bankers 
who might be interested in establishing a branch in the Virgin Islands or, if 
it is not found possible to interest any banker in establishing such a branch, 
then the committees of Congress should be called upon to consider legislation 
to relieve the situation. I am informed by Hon. Ogden L, Mills, Under Secre- 
tary of the Treasury, and Hon. John W. Pole, Comptroller of the Currency, 
that the funds available to the Treasury Department for bank examinations 
«an not be used for investigations in the Virgin Islands and therefore can 
not be drawn upon to make this study, but that they will be glad to select a 
banker to make the investigation if we can pay for his services and expenses, 
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We would be authorized to do this within the salary limits of the classifica- 
tion act but we are informed by these gentlemen that a competent banker 
can not be obtained at an annual salary rate within those limits. 

I know of no legal objection in a case of this kind to our entering into a 
contract for the preparation of such a report, the amount of the contract to 
be fixed at a price which, in the opinion of this office and the Treasury Depart- 
ment, is reasonable. Such a contract would provide that the person employed 
would receive, in addition to the contract price, actual expenses of travel, 
not including subsistence, from the United States to the Virgin Islands and 
return, allowable under the Government regulations. As this is rather an 
unusual situation, however, I am requesting your approval of this plan before 


requesting the Treasury Department to select a banker and entering into a 
contract, ? 


The proposal to use the appropriation of the bureau of efficiency for this 
purpose is based upon the joint request made upon this bureau by the House 
Committee on Appropriations and the Senate and the House Committees on 
Insular Affairs to make an investigation of the social, financial, and economic 
conditions in the Virgin Islands. The banking phase of this study is one of 
the most important and the proposal to utilize the expert assistance of the 
branch of the Government which specializes in banking matters is consistent 
with the usual policy of this bureau in all its investigations. The only unusual 
feature which this plan presents is the necessity for going outside of the 
Government service to get the necessary expert assistance. 

In view of the extreme urgency of this matter an answer at your earliest 


convenience will be appreciated. 

The appropriation for your bureau, fiscal year 1932, as made by 
the act of February 23, 1931, 46 Stat. 1358, proposed to be charged 
for the expenses incident to the employment of the banking expert, 
as suggested in your letter, provides for the employment of personal 
services in the District of Columbia as distinguished from an appro- 
priation for field service. Therefore, such financial or banking 
expert as may be employed in connection with this matter, of neces- 
sity, must be considered as a part of the force of your bureau in 
Washington even though the work, or at least the major part thereof, 
is to be performed in the Virgin Islands. 

As to the suggestion in your letter that a contract might be entered 
into for the furnishing of report in this case, apparently to provide 
for payment of a lump sum therefor, it must be stated there appears 
no authority of law for such a procedure. While there is authority, 
in proper cases, for the purchase of manuscripts already prepared 
and in existence, to be paid for under an appropriation available 
for such a purchase, the contracting for the preparation of a manu- 
script or of a report, such as is contemplated in the present case 
involves personal services which are to be obtained and paid for as 
such in accordance with the laws applicable to the employment of 
personal services, regardless of whether the services are to be engaged 
by an appointment or by a contract of employment. 4 Comp. Gen. 
781. This is particularly applicable in the case presented by your 
submission for the reason that the appropriation of your bureau is 
mainly available for personal services rather than for purchases. 

Section 2 of the classification act of 1923, 42 Stat. 1488, as amended, 
provides that the term “ employee ” means “ any person temporarily 
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or permanently in a position ” and the term “ position ” is defined as 
“a specific civilian office or employment whether occupied or vacant 
in a department other than the following.” The exceptions therein 
mentioned are not here involved, but it is to be noted that no 
exception is made as to experts in any particular line of business or 
endeavor, and, therefore, the investigation of the banking conditions 
in the Virgin Islands and the reporting thereon may not properly 
be considered on any other basis than a personal service to be per- 
formed by regular Governmerit employees classified under the 
classification laws or by the employment of such temporary personnel 
as may be necessary at rates of compensation provided by said 
laws. 6 Comp. Gen. 140, 324, 820. 

Accordingly, in answer to the question submitted, I must advise 
that there appears no authority for the Bureau of Efficiency to con- 
tract with a financial or banking expert to investigate banking 
conditions in the Virgin Islands at a rate of compensation in excess 
of those provided by the classification act of 1923, as amended. 

If, as stated in your letter, there is no personnel in the various 
banking agencies of the Treasury Department such as the Federal 
Reserve Board, the Federal Farm Loan Board, the Comptroller of the 
Currency, etc., available for the performance of the investigational 
work and reporting upon banking conditions in the Virgin Islands, 
and it is not possible to obtain such an expert outside of the Govern- 
ment services at rates provided for by the classification act of 1923, 
as amended, the matter would appear to be for presentation to the 
Congress, now in session, with a view to obtaining specific legislative 
authority for such an employment as the Congress may consider 
necessary or desirable in the circumstances, 


(A-39981) 
PORTO RICO—IMPORT DUTIES 


Unless expressly directed by law, or unless specifically passed upon by the 
Supreme Court of the United States as to the legality thereof, there is no 
authority to assess and collect import duties provided for by the laws 
of Porto Rico upon coffee imported by the Government into that territory 
for the use of the Army. 


Comptroller General McCarl to the Secretary of War, December 28, 1931: 


There has been received your letter of December 10, 1931, as 
follows: 


Under the provisions of section 74, title 31, United States Code, a decision 
is requested as to whether the insular tariff duty of 15 cents per pound on 
coffee, imposed by the act of the Porto Rican legislature approved May 5, 1931, 
pursuant to section 319 of the act of Congress approved June 17, 1930 (46 
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Stat. 696), applies to coffee belonging to the United States Government sent 
from the continental United States into Porto Rico since May 5, 1931, by the 
quartermaster general, for the use of the Army of the United States. 

In other words, the question is whether the Army Finance Department 
should pay the said insular tariff from current Army appropriations on each 
shipment of Army coffee arriving in Porto Rico, upon vouchers, otherwise 
correct, presented by the customs service at San Juan. 

Under date of November 2, 1929, this office, by decision 9 Comp. 
Gen. 180, held, in substance, that the past practice of the accounting 
officers of the Government in allowing claims for customs duties 
imposed by the Philippine government on goods or merchandise im- 
ported into the Philippine Islands by the United States Government 
for the use of any of its instrumentalities should be discontinued 
pending decision by the Supreme Court of the United States as to 
the legality of such charges or further legislation with respect 
thereto. 

The basis of the holding in the decision, supra, was that the Philip- 
pine government, being a derivative government of the sovereign 
Government of the United States and it being fundamental that a 
derivative government may not tax its sovereign, there was no au- 
thority for the Philippine government to impose a customs duty, 
which is a tax, on property of the United States Government. 

The same principle appears to apply in the case of Porto Rico and 
the statute enacted May 5, 1931, by the Porto Rican legislature, im- 
posing an import duty of 15 cents a pound on coffee, can not be con- 
sidered as applying to coffee imported by the United States Govern- 
ment into Porto Rico for the use of the United States Government 
or its instrumentalities, payable under appropriations made by the 
Federal Government for the governmental activities involved unless, 
by specific legislation not inconsistent with the provisions in the 
Constitution of the United States, the payment of such duties is 
provided for, or unless, by decision of the Supreme Court of the 
United States, the legality of the charges for customs duties in 
Porto Rico is sustained. 

There has been noted the statement of Assistant Secretary of the 
Treasury Lowman, in letter to you of October 13, 1931, to the effect 
that the status of the coffee duty imposed in Porto Rico differs 
materially from the duties collected on importations into the Philip- 
pine Islands, particularly in that such coffee duty is assessed and 
collected in Porto Rico by the sovereign authority through the 
administrative officers of the Treasury Department. 

It is not believed the circumstance referred to can be given 
the effect suggested by the Treasury Department. While it may be 
true that in Porto Rico the import duty on coffee is assessed and 
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collected by the administrative officers of the Treasury Department, 
the imposition of the duty so assessed and collected is by virtue of 
a law of the government of Porto Rico and, furthermore, the import 
duties so collected are not deposited in the Treasury for the benefit 
of the sovereign but for that of the derivative government under the 
provisions of section 4 of the act of April 12, 1900, 31 Stat. 78, so 
that, in the final analysis, there is presented the same question as 
in the case of the Philippine Islands except that the means of 
assessing and collecting the duties may differ. 

In specific answer to the question submitted by you, I have to 
advise there is no authority for the payment of import duties upon 
coffee imported into Porto Rico for the use of the Army of the 
United States. 


(A-40019) 


OFFICERS AND EMPLOYEES—ALIENS—FOREIGN AGRICULTURAL 
SERVICE 


Section 3 (b) of the foreign agricultural service act of June 5, 1930, 46 Stat. 
497, authorizes the employment in foreign countries of “American citizens” 
and thus, under the well-known maxim of statutory construction, erpressio 
unius est exclusio alterius,” the employment of persons who are not citizens 
of the United States is not authorized. 


Comptroller General McCarl to the Secretary of Agriculture, December 28, 
1931: 


There has been received your letter of December 16, 1931, as 
follows: 


In connection with the work of the foreign agricultural service of this 
department, quite a number of appointments are made in the clerical posi- 
tions of persons who are not citizens of the United States. The question has 
arisen as to whether or not such persons are required to take the oath of office 
as provided under section 1756-7 of the Revised Statutes. 

In a decision of your office dated February 26, 1981 (10 Comp. Gen. 394), 
to the Secretary of the Treasury, answering an inguiry as to whether a British 
subject may be appointed to a fellowship in the National Institute of Health 
without taking the prescribed oath of office as required by section 1757 of the 
Revised Statutes, you refer to the case of the United States v. Hartwell (6 
Wall. 385), and you accordingly said: 

“ Accordingly, it must be held that scientists appointed to fellowships in 
the National Institute of Health hold offices of honor or profit within the 
meaning of section 1757 of the Revised Statutes and must execute the oath 
of office required by that section. There appears no specific requirement 
in the statutes that scientists so appointed be citizens of the United States as 
is the case with respect to said officers of the Foreign Service. Neither does 
there appear any authority for excepting appointees from taking the oath 
to support and defend the Constitution of the United States as required by 
section 1757 of the Revised Statutes. * * *” 

However, your attention is invited to an opinion of the Attorney General 
(23 Op. Atty. Gen. 608), in reply to a letter of the Secretary of State in 
which inquiry was made as to whether or not marshals of consular courts 
were required to take the oath of office, in which he said in part: 
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“The duties of the Government service, for which this section was intended, 
are, in the main, performed here at home, and its officers are qualified here. 
Therefore, Revised Statuies, section 1758, provides that— 

“*The oath of office required by either of the two preceding sections may be 
taken before any officer who is authorized either by the laws of the United 
States or by the local municipal law to administer oaths in the State, Terri- 
tory, or district where such oath may be administered.’ 

“This means a State, Territory, or district within the United States, and 
refers to a district in the United States just as certainly as it does to a State 
or Territory within that limit, and refers to the District of Columbia. All the 
oaths, then, that are thus required to be taken may be taken in the United 
States. This would seem to operate, as many other provisions do operate, to 
limit the otherwise universal application of section 1756; so that the require- 
meut may be no broader than the permitted performance, and so that no oaths 
are intended except such as may be taken in the only mode prescribed. Indeed, 
taking the two sections together, it is legally impossible that any oath is re- 
quired except such as may be taken here; and if any law provides for officers 
who, as it was contemplated, could not take the oath here, then this section does 
not refer to them. While the section is in terms permissive only, it is in 
effect much more, for, as it says that all oaths which are required may be taken 
here, it is implied, of course, that none are intended but such as it was con- 
templated might be thus taken, and as it was not contemplated that all the 
various officers of the diplomatic and consular service would either be qualified 
here and go to those far-off countries, on the small salaries allowed, or come 
here to be qualified, it would seem that they were not within the intended 
purview of those sections.” 

He stated further that: 

“* * * marshals of consular courts qualify by taking this oath and giving 
bond. But if this is required it would seem to be so because the regulations, 
and not the law, require it. For it is not believed that the law which author- 
izes the appointment of a foreign subject to an office contemplates that he shall 
take an oath which he can not lawfully take, and which would be, in a sense, 
treason to his own country.” 

Applying this opinion of the Attorney General to the legislation creating the 
foreign agricultural service of the United States in which it is provided that 
these officers, when designated by the Secretary of Agriculture, shall, through 
the Department of State, be legally and officially attached to the diplomatic 
mission of the United States of the country in which he is to be stationed or 
to the consulate of the United States as the Secretary of Agriculture shall 
designate, would indicate that the officers of the foreign agricultural service 
are on a parity with the consular officers of the State Department, and consid- 
ering further subsection (b) of section 3 of the act creating the agricultural 
service, which provides: 

“When authorized by the Secretary of Agriculture officers of the foreign 
agricultural service may employ American citizens in a foreign country from 
time to time, fix the compensation of, and separate from the service such 
clerical and other assistance as may be necessary,” would further indicate that 
such subordinate employees as are employed by the foreign agricultural service 
officers who are not American citizens but subjects of other countries, would 
not be required to take the oath with the provision for allegiance to the 
United States contained therein. ‘ 

It is therefore requested that a decision be furnished this office as to whether 
or not, in view of the foregoing facts, such employees are required to take the 
oath, and if so, whether such oath requires that the provision for allegiance 
be contained therein. 


The foreign agricultural service of the Department of Agriculture 
was created by the act of June 5, 1930, 46 Stat. 497, and section 2 
thereof, 46 Stat. 498, provides for the appointment of “ officers ” in 
that service by the Secretary of Agriculture in accordance with the 
civil service procedure. It is understood, however, that your inquiry 
does not relate to such officers but relates to clerks or minor em- 
ployees whose appointments are provided for in section 3 of that act. 
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It will be noted that section 3b authorizes the appointment in a 
foreign country of “ American citizens” and under the well-known 
maxim of statutory construction—ewpressio unius est exclusio alter- 
tus—the employment of persons who are not American citizens 1s 
not authorized. 

As the employment of citizens of foreign countries is not author- 
ized, it is not necessary to decide the question submitted; that is, 
whether employees who are citizens of a foreign country should be 
required to take the oath of office. 


(A-40057) 


TRANSPORTATION—DEPENDENTS OF FOREIGN SERVICE 
OFFICERS 


In view of the provision in the Foreign Service act of February 23, 1931, 46 
Stat. 1210, authorizing the payment of expenses of transportation of the 
families of Foreign Service officers when traveling to and from the United 
States upon leaves of absence, a Foreign Service officer who married while 
in this country on a leave of absence may be reimbursed for the expense of 
transporting his wife upon return to his duty station. 


Comptroller General McCarl to the Secretary of State, January 2, 1932: 


There has been received your letter of December 18, 1931, as 
follows: 


Pursuant to the provisions of section 22 of the act of February 23, 1931, Mr. 
James L. Park, American vice consul at Addis Ababa, Ethiopia, was ordered to 
proceed to the United States on statutory leave of absence at Government ex- 
pense. After his arrival in the United States, and during the period of his 
leave of absence thus authorized at Government expense, Mr. Park married. 
The question now arises whether the expenses of his wife in returning with 
Mr. Park to his post of assignment are properly chargeable to the Government 
under the provisions of the act referred to above. 

It will be appreciated if your reply might be expedited in this instance as the 
officer expects to return to his post within the next few weeks. 


Section 22 of the Foreign Service act of February 23, 1931, 46 Stat. 
1210, provides: 


That the Secretary of State is authorized, whenever he deems it to be in the 
public interest, to order to the United States on his statutory leave of absence 
any Foreign Service officer or vice consul of career who has performed three 
years or more of continuous service abroad: Provided, That the expenses of 
transportation and subsistence of such officers and their immediate families, in 
traveling from their posts to their homes in the United States and return, shall 
be paid under the same rules and regulations applicable in the case of officers 
going to and returning from their posts under orders of the Secretary of State 
when not on leave: * * * 


The appropriation “Transportation of Foreign Service officers, 
1932,” 46 Stat. 1313, provides: 


To pay the traveling expenses of diplomatic, consular, and Foreign Service 
officers, and other employees of the Foreign Service, including officers and em- 
ployees of the United States Court for China, and the itemized and verified 
statments of the actual and necessary expenses of transportation and sub- 
sistence, under such regulations as the Secretary of State may prescribe, of 
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their families and effects, in going to and returning from their posts, including 
not to exceed $110,000 incurred in connection with leaves of absence * * *, 


In view of the specific provisions quoted above, the expenses of 
transporting the wife of the Foreign Service officer upon his return to 
his station from a leave of absence would appear to be properly 
chargeable to the appropriation for transportation of the Foreign 
Service officers. 8 Comp. Gen. 178. The fact that the officer did not 
have the wife at the time he was ordered to the United States on 
leave does not preclude reimbursement of her expenses in accompany- 
ing him on his return to his station. 5 Comp. Gen. 175. 


(A-39789) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—FIELD SERVICE— 
CHAUFFEURS 


The test for determining whether a field position is subject to the principles of 
classification under the terms of section 2 of the Brookhart Salary Act of 
July 3, 1980, 46 Stat. 1005, is the action taken by the Personnel Classifica- 
tion Board as to the same or similar position in the departmental service 
in the District of Columbia. 

As the position of chauffeur in the departmental service has been allocated by 
the Personnel Classification Board in.the custodial service as prescribed 
by the classification act, the same or similar position in the field service of 
the War Department should likewise be administratively placed or allo- 
cated in a corresponding field grade or salary range and a salary fixed at one 
of the rates therein prescribed. 


Comptroller General McCarl to the Secretary of War, January 6, 1932: 

In the audit of the accounts of Maj. D. W. Morey, United States 
Army, exceptions have been taken by this office to payments shown 
on pay-roll vouchers Nos. 421 and 1559 covering January, 1931, of 
salary payments at the rate of $1,008 per annum made to John Gantt 
and Henry Grant, chauffeurs, for the reason that such annual salary 
rate does not coincide with any rate prescribed by the classification 
act, the rates of which were extended to the field service by section 2 
of the Brookhart Salary Act of July 3, 1930, 46 Stat. 1005, provid- 
ing in part as follows: 


The heads of the several executive departments and independent establish- 
ments are authorized and directed to adjust the compensation of certain civilian 
positions in the field services, the compensation of which was adjusted by the 
act of December 6, 1924 (43 Stat. 604), to correspond, so far as may be prac- 
ticable, to the rates established by the act of May 28, 1928 (U. 8S. C., Supp. 3, 
title 5, sec. 673), and by this act for positions in the departmental services 
in the District of Columbia: * 


Reply to the exception was made November 19, 1931, by Maj. E. F. 
Ely, as follows: 


Please note attached O Itr Sept. 30/31 to commanding officer, Charleston 
Ordnance Reserve Depot W/ist Ind. and 6th Ind. Chief of Finance Nov. 4/31, 
to this office. In view of the showing in these communications that chauffeurs 
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are members of a trade or craft within the meaning of the classification act; 
that they are so recognized by the American Federation of Labor and the United 
States Board of Labor Statistics; that their compensation has been fixed by 
wage board for many years; and that this practice is in the interest of the 
Government; reconsideration and credit is requested. 


It will be noted that the basis stated in the quoted section from the 
Brookhart Salary Act for adjusting salary rates of field-service 
positions in accordance with the principles of classification is the 
rates established by the classification act “ for positions in the depart- 
mental service in the District of Columbia.” The position of chauf- 
feur in the departmental service in the District of Columbia has been 
classified by the Personnel Classification Board under the custodial 
service as prescribed by the classification act, and has not been con- 
sidered as within a trade or craft or otherwise within the exceptions 
to the classification act stated in section 5 thereof. In the field sur- 
vey made by the Personnel Classification Board it is proposed to in- 
clude the position of chauffeur in a new service designed as crafts 
and custodial service. While the duties of a chauffeur may possi- 
bly be recognized by labor organizations as those of a trade or craft, 
the action heretofore taken in including under classification the same 
or similar position in the departmental service in the District of 
Columbia, should control the action of the administrative office in 
the field service. 

Therefore, the position of chauffeur in the field service should be 
classified by the administrative office in the custodial service and the 
salary rate should be fixed to coincide with a rate prescribed by the 
classification act under that service. Payments heretofore made to 
chauffeurs on the basis of an odd salary rate will not now be dis- 
turbed, in the absence of other objection. 


(A-36931) 


COMPENSATION—PART-TIME EMPLOYEES—CONSULTING 
PHYSICIANS 


The annual salary rate of consulting physicians under the Veterans’ Adminis- 
tration may be fixed on two primary elements, (1) availability for duty at all 
times upon the call of the Veterans’ Administration, and, (2) the minimum 
time of actual service on Government work without special call. The 
letters of appointment or contracts of employment should specify the service 
required, that is, the elements of service on the basis of which the part-time 
salary rate has been fixed. 

In any case where a part-time physician is required under his appointment 
or contract of employment to give the Government only a definite number 
of days or hours of service, and is not otherwise subject to call by the 
Government, his part-time annual salary may not exceed an amount 
properly payable for the number of days and/or hours of actual service 
computed on the basis of the annual full-time salary fixed for a similar 
position in accordance with the principles of classification, the daily rate 
being 1/360th of the full-time annual salary rate and the hourly rate 
being the daily rate divided by the number of hours the regular full-time 
employees in similar positions are required to work, 
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Where the salary rate of a part-time employee has been properly fixed on 
an annual basis, deduction for each day’s absence from duty, or when not 
available for duty upon call, for whatever reason, should be computed as 
1/360th of the annual part-time rate. 

The salary of a part-time consulting physician under the Veterans’ Administra- 
tion may not be paid for any day on which the witness fee of $20 per 
diem is authorized to be paid under the provisions of the act of July 
3, 1930, 46 Stat. 992. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, 
January 7, 1932: 


Reference is made to your letters of August 24, 1931, and Novem- 
ber 14, 1931, relative to the administratively approved claims of 
Drs. Jay M. Read and Gordon E. Hein, part-time physicians of the 
Veterans’ Administration, for $71.80 and $71.88, respectively, as 
reimbursements for travel expenses, per diem in lieu of subsistence, 
and a fee of $20 per day for the period March 23 to 25, 1931, inclu- 
sive, incident to the appearance of the said physicians in court at 
Portland, Oreg., as Government witnesses. 

The claims in question are before this office for preaudit, and the 
letters above mentioned were in response to letter of August 13, 
1931, wherein you were requested to advise this office as to the basis 
used in determining the compensation of the said employees, for use 
in determining the amount of the salary to be deducted on account 
of failure to render the required service while absent in connection 
with their appearance in court as Government witnesses, pursuant 
to section 19 of the act of July 3, 1930, 46 Stat. 992. In applying said 
statute decision of February 10, 1931, A-35191, held that part-time 
employees “ would not be entitled to salary when absent to appear 
as witnesses in suits.” 

With your letter of August 24, 1931, there were submitted copies of 
letters of appointment of Doctors Read and Hein dated April 18, 
1929, which read, respectively, as follows: 


You are hereby appointed as a consultant in endocrinology, Schedule A, at 
a salary at the rate of $2,000 per annum, part-time, S. & HK. 1929 (C. S. authority 
of April 13, 1929, Subdivision XVIII, paragraph 7), effective April 13, 1929, by 
change from temporary. 

You are hereby appointed as a consultant in cardiology and internal medicine, 
Schedule A, at a salary at the rate of $2,400 per annum, part-time, S. & B. 1929 
(C. 8. authority of April 18, 1929, Subdivision XVIII, paragraph 7), effective 
April 13, 1929, by change from temporary. 


And the following explanation or comment was made with reference 
to said appointments: 


In connection with the fact that the letters of appointment do not specify 
the amount of time required to be served under the appointments, it may be 
stated that the amount of compensation specified is in the nature of a retaining 
fee and that it would be practically impossible for this administration to secure 
the services of specialists of this type under a contract of employment requiring 
a specified number of hours’ service. Such an arrangement would not only 
make it impossible to secure the services of physicians of this caliber but would 
be impracticable from the standpoint of the needs of the diagnostic center, 
because in their capacity as consultants it is essential that their services be 
available whenever needed in the observation and diagnosis of the particular 
types of cases in which they specialize. 
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Transmitted with your letter of November 14, 1931, is a letter dated 
November 6, 1931, from Dr. R. E. Baker, chief of the diagnostic 
center, Palo Alto, Calif., which is, in part, as follows: 


In this connection you are advised that in the beginning of the diagnostic 
center at this station, when the part-time consulting specialists were appointed 
for duty at the diagnostic center, it was definitely agreed by the contracting 
parties that the consultants would visit the diagnostic center at least one day 
each week to examine and report upon such patients as were designated for 
them. Later, when the bureau decided to conduct a postgraduate school for 
certain of its full-time physicians, and this station was selected as one of the 
centers to assist in carrying out this program, and since a definite part of the 
postgraduate work was to be intensive work to be given in the clinics of civilian 
hospitals and dispensaries in San Francisco, California, under the jurisdiction of 
highly specialized and trained medical men, it was necessary to make definite 
arrangements with the consulting specialists about the amount of time they 
were to devote to this work. 

The length of the postgraduate course is four months. The first month of 
this time is consumed at Veterans’ Administration Hospital, Livermore, Cali- 
fornia, and at this hospital. At the time of this arrangement it was definitely 
agreed by the contracting parties that the consulting specialists, including 
Doctors Hein and Read, were to have charge of the postgraduate class in the 
civilian hospitals and clinics at San Francisco five days of each week for the 
remaining three months of the course. The amount of time devoted to this 
work, including the visit of one day each week to the diagnostic center, was for 
Dr. Hein approximately 42 hours and for Dr. Read 32 hours of each month. 
This amount of time for these doctors is designated by the printed program for 
the postgraduate class of each month, furnished this hospital by Dr. Barnett, 
dean of the consulting teaching staff. 


It is understood from the statements made in the two letters quoted 
that the annual salary of these two consultant or part-time physicians 
has been fixed on two primary elements, to wit, (1) availability for 
duty at all times upon the call of the Veterans’ Administration, neces- 
sitating the physicians so to arrange their private practice as to meet 
the needs of the Government; and (2) the minimum time of actual 
service on Government work without special call. 

The right of an employee of the Government to compensation is 
dependent upon the rendering of service, 5 Comp. Gen. 566, and, 
ordinarily, there is no authority for the payment of a stipulated 
annual salary in the nature of a retainer having an uncertain rela- 
tion to, and possibly in excess of, services actually rendered. How- 
ever, in view of the professional nature of the part-time service ren- 
dered by consulting physicians for the Veterans’ Administration, in- 
volving, in addition to actual attendance at Government institu- 
tions, research and other similar work during time not actually spent 
at the Government institutions, as well as the necessity of adjust- 
ment in private practice with little or no notice in order to be avail- 
able upon the call of the Government, it is believed that both of the 
elements above stated reasonably may be classed as “service” and 
properly are for consideration in fixing the part-time compensation 
on an annual basis having proper relation to the time served by full- 
time employees in similar positions, the salaries for which have been 
fixed in accordance with the principles of classificaton. 
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The letters of appointment or contracts of employment of all part- 
time officers and employees should specify the service required, that 
is, the elements of service on the basis of which the part-time salary 
rate has been fixed, in order that there will be a definite record as to 
the services to be performed as well as the salary to be paid. It is 
understood to be the administrative practice to pay fees for irregu- 
lar or intermittent services where such a system of payment is more 
economical and advantageous to the Government. 

In any case where a part-time physician is required under his ap- 
pointment or contract of employment to give the Government only 
a definite number of days or hours of service, and is not otherwise 
subject to call by the Government, his part-time annual salary may 
not exceed an amount properly payable for the number of days and/ 
or hours of actual service computed on the basis of the annual full- 
time salary fixed for a similar position in accordance with the princi- 
ples of classification, the daily rate being s4,5 of the full-time an- 
nual salary rate, and the hourly rate being the daily rate divided 
by the number of hours the regular full-time employees in similar 
positions are required to work. Under this rule, the maximum daily 
rate authorized by the classification act, based on the maximum rate 
of $9,000, would be $25. For instance, if Doctors Read and Hein 
were to be required to perform services only on the number of days 
mentioned in the second letter above quoted, and were not otherwise 
subject to call, and performed no other service (the first letter above 
quoted indicating they are subject to call at any time), the actual 
number of days on which service is required totals only 78 during 
the year, and without further subdividing the time into the actual 
number of hours’ service required, it would appear that the annual 
part-time salary would be in excess of $1,950 per annum (345 of 
$9,000) the proper proportion of the maximum salary authorized 
by the classification act, and possibly greatly in excess of the maxi- 
mum salary authorized for similar full-time physicians if their posi- 
tions were allocated in grades carrying salary ranges less than $9,000 
per annum. See 5 Comp. Gen. 302. Part-time salary rates hereto- 
fore fixed contrary to the principles herein announced will not now 
be disturbed, but in so far as such action has not been taken, proper 
adjustments in such salary rates should be made as soon as possible. 

However with the understanding, as above indicated, that the 
part-time salary rates for these physicians have been fixed on the 
basis of the two elements above stated, no objection will be raised by 
this office, at this time, to the part-time rates of $2,000 and $2,400 


per annum. 
Where the salary rate of a part-time employee has been properly 
fixed on an annual basis, deduction for each day’s absence from 
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duty, or when not available for duty upon call, for whatever rea- 
son, should be computed as 4, of the annual part-time rate. One 
day’s salary on this basis has been deducted administratively from 
the total amount of the vouchers presented by Doctors Read and 
Hein covering reimbursement for expenses and fees of $20 per diem 
in connection with services as witnesses. However, there is claimed 
in each instance $60 as witness fees for three days. Salary of a part- 
time employee may not be paid for any day on which the fee of $20 
per diem is authorized to be paid under the act of July 3, 1930, 
supra. Accordingly, in each instance there will be deducted an addi- 
tional two days’ salary from the amount of the voucher, and there 
will be certified by this office for payment in the case of Doctor 
Read the reduced amount of $60.70, and in the case of Doctor Hein, 
the reduced amount of $58.54. 

Action will be taken, accordingly, as to all similar administra- 
tively approved vouchers now before this office or hereafter pre- 
sented for preaudit, but otherwise proper payments heretofore 
made on a different basis will not now be disturbed. 


(A-40208) 


ADVERTISING—BIDS—REJECTION—RESTRICTIVE SPECIFICATIONS 


Where the specifications on which bids are asked for the furnishing of ballast 
cars for use in maintenance and improvement work of the Alaska Rail- 
road are not descriptive of the actual needs, but are drawn to cover a 
certain particular product (car) manufactured under license by one pro- 
ducer and it later appears, because of an alternate bid submitted by the 
low bidder, that other makes and types would meet the needs of the 
service, the interests of the United States require that all bids be rejected 
and that new bids be asked on specifications so drawn as to meet what 
can be shown to be the actual needs of the service. 


Comptroller General McCarl to the Secretary of the Interior, January 7, 1932: 
I have your letter of December 31, 1931, received January 4, 1932, 
transmitting letter from the general manager of the Alaska Railroad 
Co., together with several bids received for the furnishing of ballast 
cars for use in maintenance and improvement work of the Alaska 
Railroad. You request decision (1) whether award may be made to 
the Magor Car Corporation on its bid, or (2) whether all bids re- 
ceived must be rejected and a new invitation issued in which the kind 
of equipment required will be described in more general terms. 
The facts with reference to the matter are set forth in letter of 


December 30, 1931, from the general manager of the said railroad as 
follows: 


On November 18, 1931, an invitation was issued for sealed bids on ten cars, 
described as follows: 

“Improved Hart convertible ballast cars, 40 ft., 50 ton, steel underframe, to 
be built in accordance with general drawing No. 3490-H and specifications 
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No. 661 of Roger Ballast Car Co., with the exception of the following changes 

Six bids, responding to the invitation aforesaid, were received, including 
three offering second-hand equipment. The lowest bid received for new cars 
was that of the Magor Car Corporation, 50 Church Street, New York, N. Y., for 
ten cars at $2,614 each, delivered on pier in Seattle, Washington. A bid was 
also received from the Pacific Car and Foundry Company at $2,995 per car, 
delivered at Seattle, Washington, and one from Roger Ballast Car Company at 
$2,980, delivered at Madison, Illinois. The latter two bids conform strictly 
to the advertisement, in offering cars of the Hart convertible type; the bid 
of the Magor Car Corporation, however, offers cars of a type not described in 
the invitation for bids, although adapted to the same kind of service. 

It is not considered desirable to accept any of the bids for second-hand cars 
for the reason that the prices offered are not considered to be low enough in 
comparison with the prices of new equipment offered to justify the purchase of 
such used cars. Furthermore, the cars offered by the Magor Car Corpora- 
tion, the lowest bidder on new cars, are of a type considered superior for the 
purposes of the Alaska Railroad to any other type offered under the advertise- 
men in question. 

The Magor car contains mechanical devices for both center and side dumping, 
while the Hart convertible type, described in the advertisement, provides only 
for center dumping, leaving side unloading to be performed by hand or the 
use of a Lidgerwood unloader. Both of the latter named methods are much 
slower and more expensive than the operation of the devices provided in the 
Magor design. 

I have investigated the Magor car, including inspection of one in actual use 
as a coal car, and have come to the conclusion that it would be a better car 
for the purposes of the Alaska Railroad than the Hart convertible car. 

It would therefore be to the interest of the railroad to award the order to the 
Magor Car Corporation, in my judgment, and this would be done, except that 
it may be questioned whether the bid of that concern conforms sufficiently to 
the invitation for bids on account of variation from the Hart convertible type 
described in the invitation. 

It also is doubtful whether the invitation for bids is not open to objection on 
the ground that it tends to confine the bidding to one specified type of car, 
when at least one other type exists that would serve the purpose as well, or 
better. 

The principal structural differences between the Magor car and the Hart 
convertible car are found in the arrangement of doors and gates provided for 
unloading. The unloading devices of the Magor constructed car, consist of 
bottom doors and side gates either of which can be opened and closed under 
load and permit the complete control of the flow of ballast and for its selective 
distribution between the ties and beyond either or both ends of the ties; also 
eliminating the necessity of changing the floor arrangement when the car is 
changed from center dumping to side dumping service. 

The unloading features of the Hart convertible ballast car consist of a series 
of bottom doors which, when set up for center dumping, cause the material 
to be spread in the center of the track. When this class of equipment is used 
in side dumping service it becomes necessary to utilize additional mechanical 
Lidgerwood unloading equipment and plows pulled by cable through the cars 
in order to force the material through side doors of cars. The latter method 
is destructive to the equipment and a source of delay and heavy expense in 
operation, which objection can be entirely eliminated through the use of the 
Magor car. 


Competition must be free and unrestricted, that is, open to all 
dealers, etc., on the basis of equality and common ground. There 
is no competition unless bidding is done on the same basis. United 
States v. Pan American Petroleum Co., 6 Fed. Rep. (2d) 43, 68. 

Under existing law governing the purchase of equipment for the 
Government, the controlling element is the job to be done—the work 
necessary to be accomplished. The request for bids should fairly 
reflect the actual need through specification or otherwise, and the 
lowest priced equipment that will do the job is that authorized to 
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be purchased at public expense. If the need be of extraordinary 
nature, as distinguished from the usual, so as to require unusual 
equipment, the true nature of the need should be fully disclosed so 
that all who wish to bid may be informed. 

It may be stated as a general proposition that bidders are required 
to submit their bids in strict accordance with the advertisement for 
bids and the specifications accompanying same, and bids not sub- 
mitted in accordance therewith or bids that do not meet the require- 
ments as set forth in the specifications may, under certain circum- 
stances and upon the proper showing of the facts involved, be 
rejected. In the specifications on which bids were asked in this 
case, the prospective bidders were advised as to what purported to 
be the needs of the United States with respect to ballast cars. It 
would appear from an examination of the specifications in connec- 
tion with the facts of record that they were not descriptive of the 
actual needs, but that they were drawn to cover a certain patented 
product (car) manufactured under license by one producer, only, 
the purpose and effect of which would tend to restrict competition. 

This is evidenced by the fact that the low bidder was forced to 
submit an alternate bid not in strict accordance with the specifica- 
tions, and that an examination of the car offered by the said low 
bidder disclosed that it will answer in every respect the needs of 
the Alaska Railroad and that in some respects it is more suitable 
to this service than the particular make of car specified in the ad- 
vertisement for bids. The specifications having advised prospective 
bidders that a certain make and type of ballast car was required, and 
it now appearing that there are other makes and types that will meet 
the needs of the service, it would appear that the acceptance of the 
higher bid of the Pacific Car & Foundry Co. would be unfair to the 
United States as well as the low bidder, and that acceptance of the 
low bid would be unfair to other possible bidders. 

Answering your questions specifically, you are advised that award 
of the contract to either of the three bidders mentioned, supra, is 
not authorized. It would appear that the interests of the United 
States require that all bids be rejected and that new bids be asked 
on specifications so drawn as to meet what can be shown to be the 
actual needs of the service—that is, the job required to be done by 
the equipment. 


(A-38937) 


INDIAN AFFAIRS—DETERMINATION OF DISTRIBUTEES OF 
PERSONAL PROPERTY OF DECEASED INDIANS 


Neither section 1 of the act of June 25, 1910, 36 Stat. 855, nor other statutory 
provision confers on the Secretary of the Interior the authority to deter- 
mine the persons entitled as next of kin or distributees to the personal 
private property of deceased Indians and, accordingly, an amount due the 
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estate of a deceased Indian woman from the United States may not be 
allowed her brother on the report of the Secretary of the Interior that he 
has determined such brother to be solely entitled to her personal estate, 
or without the filing of an application from the said brother in the General 
Accounting Office establishing his right to be paid such amount as the next 
of kin of the deceased. 


Comptroller General McCarl to the Secretary of the Interior, January 8, 1932: 

Reference is made to your letter of November 20, 1931, concerning 
the conclusiveness of your determination that William Duston is en- 
titled as the brother of Nellie Penn, a San Carlos Apache Indian, 
now deceased, to be paid the amount of $25 represented by a check 
issued in her favor under settlement of this office dated April 27, 
1929, for damage to her private personal property in the Coolidge 
Dam reservoir area, 

The matter has been carefully examined, but there have not been 
discovered the “other applicable statutes” which you refer to in 
conjunction with section 1 of the act of June 25, 1910, 36 Stat. 855, 
as conferring upon you authority to determine conclusively the next 
of kin entitled as distributees to the personal property of deceased 
Indians. 


Section 1 of the act of June 25, 1910, supra, provides :) 


That when any Indian to whom an allotnient of land has been made, or may 
hereafter be made, dies before the expiration of the trust period and before the 
issuance of a fee simple patent, without having made a will disposing of said 
allotment as hereinafter provided, the Secretary of the Interior, upon notice 
and hearing, under such rules as he may prescribe, shall ascertain the legal 
heirs of such decedent, and his decision thereon shali be final and conclu- 
GG: 9 1859 
but this confers no authority to determine conclusively or otherwise 
the next of kin or distributees entitled to the personal property of 
the decedent as distinguished from “the legal heirs ” entitled under 
the laws of descent to the real property of a deceased Indian allottee 
who dies before the issuance of a fee simple patent to the allotted 
land, and there appear to be no statutes otherwise conferring such 
authority and no court decisions recognizing the existence of such 
authority. 

You cite the case of McKay v. Kalyton, 204 U. S. 458, as showing 
the authority of the department over the trust allotments of deceased 
Indians. Said case holds that the United States retained such con- 
trol over the land allotments to Indians that, except as otherwise pro- 
vided by statute, controversies involving the determintion of title or 
right to possession of such allotments while the same are held in 
trust by the United States are not primarily cognizable by any court, 
but the case is in no way a precedent for holding that the Secretary 
of the Interior has authority to determine conclusively the next of kin 
entitled to the personal property of deceased Indians. The case of 
United States v. Bowling, 256 U. 8. 484, cited by you held that the 
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authority of the Secretary of the Interior under section 1 of the act 
of June 25, 1910, swpra, to determine conclusively the heirs of de- 
ceased Indians entitled to allotted lands held in trust extended to re- 
stricted allotments, that is, those where the allotment has been pat- 
ented in fee but subject to a restriction on alienation to accomplish the 
same purpose as an allotment strictly in trust. While there was not 
involved in this case any question of the authority of the Secretary of 
the Interior to determine the next of kin entitled to the personal 
property of deceased Indians, you state that since this case the Con- 
gress in appropriation acts has recognized the authority of the Secre- 
tary of the Interior to determine the heirs to the trust property of de- 
ceased Indians “ not only to their trust and restricted allotments but 
also to their trust funds” and cite in support of this contention the 
provisions of the act of January 24, 1923, 42 Stat. 1185. This act 
appropriated funds for “the purpose of determining the heirs of de- 
ceased Indian allottees having right, title, or interest in any trust or 
restricted property ” and provided further— 

* * * That hereafter upon a determination of the heirs to any trust or 
restricted Indian property of the value of $250 or more, or to any allotment, or, 
after approval by the Secretary of the Interior, of any will covering such trust 
or restricted property, there shall be paid by such heirs, or by the beneficiaries 
under such will, or from the estate of the decedent, or from the proceeds of 
sale of the allotment, or from any trust funds belonging to the state of the 
decedent, the sum of $20 where the appraised value of the estate of the decedent 
is $250 or more and does not exceed $1,000. * * * 

This legislation certainly does not expressly confer authority on 
the Secretary of the Interior to determine the next of kin entitled to 
share in the distribution of trust funds or other personal property of 
the decedent. It clearly has reference to the specific authority con- 
ferred by section 1 of the act of June 25, 1910, as construed by the 
Supreme Court of the United States in United States v. Bowling, 
supra, to determine the heirs of deceased Indian allottees having any 
right, title, or interest in any trust or restricted allotment of land. 
The use of the term “heirs” in this connection connotes that the 
term “trust or restricted Indian property” refers to the trust or 
restricted land or real property of the decedent and not to personal 
property, which, strictly speaking, does not pass to the “ heirs ” but 
is subject to distribution to the next of kin, who may or may not 
be the same persons as the heirs. See 29 C. J. 289, et seg. The only 
mention made in the legislation of the trust funds of the decedent is 
that the fee for determining the heirs to any trust or restricted prop- 
erty may be paid from trust funds belonging to the estate of the de- 
cedent. This is not sufficient to establish that the Congress by impli- 
cation or indirection has vested in the Secretary of the Interior the 
authority, not expressly conferred, to determine conclusively who 
are entitled as the next of kin to share in the distribution of the 
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personal property of a deceased Indian. In this connection it may 
be pointed out that the appropriation for the current fiscal year, act 
of February 14, 1931, 46 Stat. 1120, follows the language of the 1923 
legislation, supra; and provides funds for the purpose “of deter- 
mining the heirs of deceased Indian allottees having right, title, or 
interest in any trust or restricted property ” and makes no provision 
for determining the next of kin entitled to the personal estate of such 
Indians. Furthermore, there is no showing in the present case that 
the amount in question involved trust funds. The amount allowed 
in the settlement in favor of Nellie Penn was under an appropriation 
made in the act of December 22, 1927, 45 Stat. 18-19, for the pay- 
ment of property and other damages incident to the construction of 
the Coolidge Dam. The amount awarded Nellie Penn was in pay- 
ment for the destruction or removal from the reservoir area of her 
tepee for which she agreed to accept $25 and neither the appropria- 
tion nor the voucher submitted for payment of the award shows 
that the amount to be paid, was to be held in trust for her or that 
payment was otherwise restricted. 

In the case of Kendall v. Ewert, 259 U. S. 139, concerning the 
property of an allottee Indian, decided by the Supreme Court of the 
United States May 15, 1922, subsequent to the Bowling case, supra, 
it was held, quoting from the syllabus, that— 

Rents and royalties accrued from a restricted allotment of land made to an 
Indian are personal property passing to his administrator upon his death for 


payment of taxes and charges of administration and for distribution under the 
State law, when no act of Congress controls, 


and the court said, concerning this phase of the matter: 

* * * ‘The record shows that large sums in royalties for zine and lead 
ores mined from the lands involved had been paid to Ewert, and these when 
accrued were clearly personal property (United States v. Noble, 237 U. S. 74, 
80), which, on the death of Redeagle, would pass to his administrator for pur- 
poses of paying any inheritance or other taxes which might be properly charge- 
able against it, and for other administrative charges and for distribution. 
There being no congressional legislation providing for the administration of 
such intestate property, the State law is applicable and we think the admin- 
istrator is a competent party to assert the right of the estate, whatever it may 
be, to rents or royalties derived from the land during Redeagle’s lifetime. * * * 

It has been held that except as otherwise specially provided by 
law Indian tribes regulate and control their own local affairs and 
rights of person and property and that the descent of lands and the 
distribution of personal property of an intestate Indian, where the 
tribal organization is still recognized by the Government, are de- 
termined in accordance with tribal laws and customs. 31 C. J. 486, 
487, and cases cited. 

As it does not appear that there has been enacted any legislation 
providing for the administration by the Department of the Interior 
of the personal property of intestate Indians, I am constrained to 
hold that the record before the office does not warrant payment of 
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the amount due the estate of Nellie Penn to William Duston on the 
basis of the asserted conclusiveness of your determination that he is 
entitled to be paid such amount, and without the filing of an appli- 
cation from the said William Duston in this office establishing his 
right to be paid such amount as the next of kin of Nellie Penn. See 
16 Comp. Dec. 244. 


(A-39283) 
TRANSPORTATION—DEPENDENTS OF NAVY ENLISTED MAN 


Where transportation requests are issued to the dependents of an enlisted man 
of the Navy on his permanent change of station for travel to a chosen 
permitted destination, and for personal reasons the travel is completed on 
the transportation requests as issued to an intermediate point, only, the 
situation is the same as though the transportation requests had been 
issued originally to such intermediate points, and the enlisted man’s rights 
for transportation of his dependents are limited to the transportation 
actually used. 


Comptroller General McCarl to Max M. McCoy, yeoman, first class, United 
States Navy, January 8, 1932: 


There has been considered your request for review of settlement 
No. 0260610, dated August 31, 1931, by which you were allowed $14.27 
of the amount claimed as reimbursement in an amount not to exceed 
what it would have cost the Government to transport your depend- 
ents (wife) from Ogden, Utah, to San Pedro, Calif., in addition to 
the cost to the Government of transportation furnished in kind from 
Cedar Falls, Iowa, to Seattle, Wash., and used for baggage to Seat- 
tle, for Pullman to Los Angeles, and for rail fare to Ogden. 

It appears that vou were permanently attached to the U. S. S. 
Oklahoma at the time the home port of said vessel was changed, 
March 24, 1930, from Philadelphia, Pa., to San Pedro, Calif., by 
Navy Department order No. BB37/L9-5(1) (300324); that the 
home yard of the vessel was changed at the same time from Phila- 
delphia to Bremerton, Wash.; that on June 2, 1930, prior to the sail- 
ing of the Oklahoma from Norfolk, Va., to San Pedro, Calif., you 
were assigned to temporary duty as escort for a corpse with orders 
to report to San Pedro, June 23, 1930; that at the time of your de- 
parture from the ship the ship’s schedule provided for her being at 
Seattle, Wash., on July 3, 1930; that, accordingly, transportation 
was requested for your wife from Cedar Falls, Iowa, to Seattle, 
Wash., starting June 15, 1930, with a 10-day stopover at Kansas 
City, Mo.; and that by reason of the proposed travel via Kansas City, 
rather than the direct route, the cost of the transportation to be 
furnished was computed as being $14.27 in excess of the regular 
fare for travel from Cedar Falls to Seattle. 

It further appears that upon your return to the ship at San Pedro 
you discovered that a change had been made in the ship’s sailing 
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schedule requiring it to remain in San Pedro until July 28, 1930; 
that at that time it was too late to request a change in the destina- 
tion of the transportation requests covering travel already com- 
menced; and that, for your own convenience, or the convenience of 
your dependent, you instructed your wife, by telegraph, to leave 
the train at Ogden, Utah, and proceed at your expense to Los 
Angeles, Calif. 

You were entitled, under the law and regulations, to have your 
dependent transported, on your change of station, to either the new 
home yard or the new home port of the vessel. Having selected Seat- 
tle as the point to which your dependent was to travel, and trans- 
portation requests having been issued for travel to that point, and 
travel having been actually started to that point, you had no further 
choice in selecting a different destination for your dependent if the 
transportation requests, as issued, could not be honored to the newly- 
selected point. 

In having your dependent leave the train at Ogden, Utah, the sit- 
uation is no different from a decision on your part or on the part of 
your dependent to select Ogden as your original destination on the 
transportation furnished. In such a case your rights are limited to 
the transportation actually used. Inasmuch as the Government has 
furnished transportation in kind to Ogden for your dependent, has 
paid the carrier for transportation of your wife’s baggage to Seattle, 
and your wife used the transportation request for Pullman accommo- 
dations Ogden to Los Angeles instead of Ogden to Seattle, you are 
not entitled to additional transportation for your dependent. 

However, inasmuch as the excess cost of $14.27 collected from you 
for the contemplated travel to Seattle, via Kansas City, does not ap- 
ply to travel via Kansas City when the destination is Ogden, and set- 
tlement with the carrier was on that basis, refund may be made to 
you of the $14.27 heretofore collected. Accordingly, settlement No 
0260610, dated August 31, 1931, was correct. It must be, and is, 
sustained. 

Check No. 131,537, dated September 3, 1931, issued pursuant to the 
settlement referred to above, is returned. 


(A-40136) 


TRAVELING EXPENSES—HEADQUARTERS—USE OF PERSONALLY 
OWNED AUTOMOBILE 


A Government employee using his personally owned automobile for official 
transportation from his office to another Government establishment 2.1 
miles distant, outside of the limits of the city, is not entitled to reim- 
bursement on a mileage basis under the act of February 14, 1931, 46 Stat, 
1103, as he is substantially on duty at headquarters while making such 
trips. 
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Reimbursement for the use of a privately owned automobile within the limits 
of an employee’s duty station would be in contravention of the act of 
July 16, 1914, 38 Stat. 508, unless chargeable to an appropriation which 
is specifically available for maintenance and operation of passenger-carry- 
ing vehicles, and even in that event reimbursement is limited to actual 
expenditures for gasoline and oil, and that it is established by competent 
evidence that no part of the actual expenses claimed was due to use of 
the automobile upon personal or private business or pleasure. 


Comptroller General McCarl to the Secretary of Agriculture, January 11, 
1932: 


There are before this office for consideration three vouchers sub- 
mitted by the Bureau of Animal Industry for preaudit in favor of 
D. G. Tepfer, covering reimbursement at the rate of 7 cents per mile 
for the use of his privately owned automobile during the months of 
September, October, and November, 1931, for transportation be- 
tween his office in Fort Dodge, Iowa, and establishment No. 112, 
located 27; miles from his office outside of the city limits. These 
items were originally included in the employee’s expense vouchers 
for the period in question but were deleted on preaudit. Certifica- 
tion of the supplemental vouchers was refused October 12, Novem- 
ber 4, and November 10, 1931, for the reason that the travel was per- 
formed at the claimant’s official headquarters, and the vouchers have 
now been resubmitted with the following explanation from the 
administrative officer in charge of accounts: 

Next to last paragraph of A-38422 of October 5/1931 is noted, but its appli- 
cation to this case is not conceded. The assignment of an employee to this 
position was made long before the passage of the act of February 14, 1931, 
and decisions of the Comptroller General regarding the application of that 
act, and certainly it was not understood either by this bureau or the employee 
that the latter should bear the additional burden of carrying on the work 
of that station. Furthermore, the expense in question is only a part of his 
regular work, as may be determined by reference to previous vouchers (see 
disbursing office voucher No. 113065, 10/16/31 from which items in the attached 
voucher were suspended). 

It is not apparent to this office, furthermore, where the line could be drawn 
between expense which should be borne by the employee as a part of his 
regular duties, and expense which should be borne by the Government. Neither 
is it apparent to this office why such expense (auto mileage) should any 
more be borne by the employee as a part of his regularly assigned duties 
than the expense for numerous car fares, or any other expense incident to 
an employee’s assignment. 

It appears that all the requirements of the act of February 14, 1931, and 
of various decisions relating thereto have been met in this case, viz, he has 
been authorized, it is shown that the work could not be accomplished by 
the use of public conveyance, a substantial savings to the Government has 
been made, and the work in every way has been expedited. 

The act of February 14, 1931, 46 Stat. 1103, permits reimbursement 
to an employee for the use of his personally owned automobile upon 
a mileage basis only when “engaged in necessary travel on official 
business away from his designated post of duty.” It has been held 
repeatedly that travel from home or headquarters for a distance of 
4 or 5 miles or less, is substantially duty at headquarters and does 


not place the employee in a travel status. See decisions to you of 
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September 8, 1931, and October 5, 1931, A-88422, and the cases therein 
cited. 

Reimbursement for use of a privately owned automobile for trans- 
portation within the limits of employee’s headquarters would be in 
contravention of the act of July 16, 1914, 38 Stat. 508, unless charge- 
able under an appropriation which is specifically available for the 
maintenance and operation of motor-propelled passenger-carrying 
vehicles. 10 Comp. Gen. 409; 11 id. 67; id. 91. Even when charge- 
able under an appropriation available for maintenance and operation 
of passenger-carrying vehicles, reimbursement for the use of a 
privately owned automobile at employee’s official headquarters is 
limited to reimbursement of actual expenditures, such as the cost 
of gasoline and oil actually consumed, and in such cases it must be 
established by competent evidence that no part of such expenditures 
was due to the use of the automobile upon private or personal busi- 
ness or pleasure. 2 Comp. Gen. 329. The appropriation proposed 
to be charged in the present case, “Bureau of Animal Industry, 
1932,” act of February 23, 1931, 46 Stat. 1251, contains no provision 
for the operation or maintenance of motor-propelled passenger- 
carrying vehicles. Accordingly, the refusal to certify the voucher 
for payment upon preaudit was correct. The voucher will be re- 
tained in the files of this office. 


(A-40186) 


COMPENSATION—RETROACTIVE INCREASE—FOREIGN SERVICE 
OFFICERS 


Where a Foreign Service officer is lawfully authorized to act as chargé d’affaires 
ad interim, or to assume charge of a consulate general or consulate during 
the absence of the principal officer, and such principal officer is retro- 
actively promoted covering the period of such absence as authorized by 
section 14 of the act of May 24, 1924, as amended by the act of February 
23, 1931, 46 Stat. 1208, the officer in charge is entitled, under section 25 of 
the Foreign Service act, as amended, 46 Stat. 1210, to have his compensa- 
tion for the period in question adjusted upon the basis of the increased 
compensation so granted his principal officer. 


Comptroller General McCarl to the Secretary of State, January 16, 1932: 


There has been received your letter of December 30, 1931, as 
follows: 


Under the provisions of section 14 of the act of February 23, 1931, certain 
promotions of Foreign Service officers made by the President on July 1, 1931, 
were confirmed on Decembtr 17, 1931, to be effective from July 1, 1931. 

Question has now been raised as to the effect of such promotions on the addi- 
tional compensation of substitute officers for any period or periods between 
July 1st and December 17th, 1931, that such substitute officers may have been 
in charge of posts during the absence of their principal oflicers. 
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Additional compensation is provided for substitute officers in charge of posts 
under the following provisions of the statutes: 

Section 25 of the act of February 23, 1931, which reads: 

“That for such times as any Foreign Service officer shall be lawfully author- 
ized to act as chargé d’affaires ad interim or to assume charge of a consulate 
general or consulate during the absence of the principal officer at the post 
to which he shall have been assigned, he shall, if his salary is less than one- 
half of that of such principal officer, receive in addition to his salary as For- 
eign Service officer, compensation equal to the difference between such salary 
and one-half of the salary provided by law for the ambassador, minister, or 
principal consular officer, as the case may be.” 

The act of February 27, 1925, making appropriations for the Department 
of State and other departments for the fiscal year ending June 30, 1926, and 
for other purposes, provides: 

“Chargés d’Affaires Ad Interim: * * * Provided, That after June 30, 
1924, vice consuls while in charge of a consulate general or consulate during 
the absence of the principal officer shall be entitled to additional compensation 
in the same manner and under the same conditions as Foreign Service officers, 
as provided in section 17 of the act of May 24, 1924.” 

I beg to refer for your decision the question whether the substitute officers 
concerned are now entitled to claim additional compensation, or adjustment of 
any additional compensation already drawn for such periods during which they 
were in charge, on the basis of the new salary status of their principal officers 
under the confirmations which made the promotions of the principal officers 
effective from July 1, 1931. 


Section 14 of the Foreign Service act of May 24, 1924, as amended 
by the act of February 23, 1931, 46 Stat. 1208, provides: 

That the Secretary of State is directed to report from time to time to the 
President, along with his recommendations, the names of those Foreign Service 
officers who by reason of efficient service have demonstrated special capacity 
for promotion to the grade of minister and the names of those Foreign Service 
officers and clerks and officers and employees in the Department of State who 
by reason of efficient service, an accurate record of which shall be kept in the 
Department of State, have demonstrated special efficiency, and also the names 
of persons found upon taking the prescribed examination to have fitness for 
appointment to the service, and any Foreign Service officer who may hereafter 
be promoted to a higher class within the classification prescribed in section 10 
of this act shall have the status and receive the compensation attaching to 
such higher class from the date stated in his commission as the effective date 
of his promotion to such higher class. 

In view of the express statutory authority for the payment of the 
higher rate of compensation retroactively from the date stated in 
their commissions, such increased compensation constitutes “ Salary 
provided by law for the ambassador, minister, or principal consular 
officer ” within the purview of section 25 of the Foreign Service act, 
as amended, 46 Stat. 1210, and, consequently, if any Foreign Service 
officer be lawfully authorized to act as chargé d’affaires ad interim 
or to assume charge of a consulate general or consulate during the 
absence of the principal officer and such principal officer is retro- 
actively promoted covering the period of absence, the officer in charge 
is entitled to have his compensation for the period in question 
adjusted upon the basis of the increased compensation so granted 
his principal officer. 
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(A-40048) 
PAY—RETIRED—ENLISTED MEN OF THE PHILIPPINE SCOUTS 


There is no authority in the act of March 2, 1907, 34 Stat. 1217, providing 
for the retirement of noncommissioned officers, petty officers, and enlisted 
men of the Army, Navy, and Marine Corps, nor in any other law, for the 
retirement after 30 years of service of enlisted men of the Philippine 
Scouts. 


Comptroller General McCarl to Maj. S. R. Beard, United States Army, 
January 19, 1932: 


There has been received your letter of November 5, 1931, request- 
ing decision whether you are authorized to make payment on a pay- 
roll voucher transmitted therewith in the sum of $50.81, representing 
retired pay and allowances of Santos Miguel, master sergeant, Phil- 
ippine Scouts, retired, for the month of October 1931, who is stated 
to have been placed on the retired list effective October 31, 1931, 
in accordance with paragraph 35, War Department Special Orders 
No. 207, of September 3, 1931. 

A statement of the soldier’s service shows that he first enlisted in 
the Philippine Scouts October 1, 1901, serving continuously therein 
until October 31, 1931, when he was retired pursuant to paragraph 
35 of War Department Special Orders No. 207, dated September 3, 
1931. The retirement benefits which it is proposed to allow are based 
partly on the provisions of the act of March 2, 1907, 34 Stat. 1217, 
and partly under the authority vested in the Secretary of War under 
the provisions of section 36 of the act of February -2, 1901, 31 Stat. 
757, as amended by the act of May 10, 1926, 44 Stat. 496. That 
is to say, the voucher computes the retired “ pay” at three-fourths 
of $53.75, the pay he was receiving on October 31, 1931, as a master 
sergeant, Philippine Scouts ($40.31), plus $10.50, representing two- 
thirds of the allowance authorized by the act of March 2, 1907, to 
be paid to enlisted men of the Army, Navy, or Marine Corps, who 
have been retired after 30 years’ service under section 2, War Depart- 
ment Circular No. 41, dated September 21, 1931. 

Section 36 of the act of February 2, 1901, 31 Stat. 757, provides: 

That when in his opinion the conditions in the Philippine Islands justify 
such action the President is authorized to enlist natives of those islands for 
service in the Army, to be organized as scouts, with such officers as he shall 
deem necessary for their proper control, or as troops or companies, as author- 
ized by this act, for the Regular Army. The President is further authorized, 
in his discretion, to form companies, organized as are companies of the Regular 
Army, in squadrons or battalions, with officers and noncommissioned officers 
corresponding to similar organizations in the Cavalry and Infantry arms. 
The total number of enlisted men in said native organizations shall not exceed 
12,000, and the total enlisted force of the line of the Army, together with 
such native force, shall not exceed at any one time 100,000. 

The majors to command the squadrons and battalions shall be selected 


by the President from captains of the line of the Regular Army, and while 
so serving they shall have the rank, pay, and allowances of the grade of major. 
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The captains of the troops or companies shall be selected by the President 
from first lieutenants of the line of the Regular Army, and while so serving 
they shall have the rank, pay, and allowances of captain of the arm to which 
assigned. The squadron and battalion staff officers, and first and second lieu- 
tenants of companies, may be selected from the noncommissioned officers or 
enlisted men of the Regular Army of not less than two years’ service, or from 
officers or noncommissioned officers or enlisted men serving, or who have 
served, in the volunteers subsequent to April twenty-first, eighteen hundred and 
ninety-eight, and officers of those grades shall be given provisional appoint- 
ments for periods of four years each, and no such appointments shall be con- 
tinued for a second or subsequent term unless the officer’s conduct shall have 
been satisfactory in every respect. The pay and allowances of provisional 
officers of native organizations shall be those authorized for officers of like 
grades in the Regular Army. The pay, rations, and clothing allowances to 
be authorized for the enlisted men shall be fixed by the Secretary of War, 
and shall not exceed those authorized for the Regular Army. 

When, in the opinion of the President, natives of the Philippine Islands 
shall, by their services and character, show fitness for command, the President 
is authorized to make provisional appointments to the grades of second and 
first lieutenants from such natives, who, when so appointed, shall have the 
pay and allowances to be fixed by the Secretary of War, not exceeding those 
of corresponding grades of the Regular Army. 


Section 22 of the national defense act of June 3, 1916, 39 Stat. 
181, provides that all existing laws pertaining to the Philippine 
Scouts, shall continue and remain in force, except as therein specifi- 
cally provided otherwise. Section 26 provides: 


Retirement of officers of Philippine Scouts.—Captains and lieutenants of 
Philippine Scouts who are citizens of the United States shall hereafter be 
entitled to retirement under the laws governing the retirement of enlisted 
men of the Regular Army, except that they shall be retired in the grade held 
by them at the date of retirement, shall be entitled to retirement for disability 
under the same conditions as officers of the Regular Army, and that they shall 
receive, as retired pay, the amounts allowed by law, as retired pay and allow- 
ances, of master signal electricians of the United States Army, and no more: 
Provided, That double time for service beyond the continental limits of the 
United States shall not be counted for the purpose of this section so as to 
reduce the actual period of service below twenty years: Provided further, 
That former officers of the Philippine Scouts who, because of disability occa- 
sioned by wounds received in action, have resigned or been discharged from 
the service, or who have heretofore served as such for a period of more than 
five years and have been retired as enlisted men, shall be placed upon the 
retired list as officers of Philippine Scouts and thereafter receive the retired 
pay and allowances provided by this section for other officers of Philippine 
Scouts: And provided further, That any former officer of Philippine Scouts 
who vacated his office in the Philippine Scouts by discharge or resignation on 
account of disability contracted in the line of duty and who was subsequently 
retired as an enlisted man, except any former officer of Philippine Scouts who 
has been retired as an enlisted man by special Act of Congress, shall be trans- 
ferred to the retired list created by this section and shall thereafter receive 
the retired pay and allowances authorized by this section, and no more. 
Officers of Philippine Scouts retired under the provisions of this section shall 
not form part of the limited retired list now authorized by law. 


Said section 26 was repealed by the act of June 4, 1920, 41 Stat. 
775, and in lieu thereof, there was added section 22 (a), 41 Stat. 770, 
which provided that— 


The President is authorized to form the Philippine Scouts into such branches 
and tactical units as he may deem expedient, within the limit of strength pre- 
scribed by law, organized similarly to those of the Regular Army, the officers to 
be detailed from those authorized in section 4 hereof. On July 1, 1920, all offi- 
cers of the Philippine Scouts on the active list who are citizens of the United 
States, and are found qualified under such regulations as the President may 
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prescribe, shall be recommissioned in some one of the branches provided for 
by this act, and those not so recommissioned shall continue to serve under 
their commissions as officers of the Philippine Scouts. No further appoint- 
ments shall be made as officers of the Philippine Scouts except of citizens of 
the Philippine Islands, who may be appointed in the grade of second lieutenant, 
under such regulations as the President may prescribe. Officers commissioned 
in the Philippine Scouts shall be subject to promotion, classification, and elimi- 
nation as hereinafter prescribed for officers of the Regular Army. Those now 
on the retired list shall hereafter receive the same pay as a retired second lieu- 
tenant of equal service. Officers of the Philippine Scouts shall hereafter be 
retired under the same conditions, and those hereafter placed on the retired list 
shall receive the same retired pay, as other officers of like grades and length 
of service, and shall be equally eligible for advancement on account of active 
duty performed since retirement. Nothing in this act shall be construed to alter 
in any respect the present status of enlisted men of the Philippine Scouts. 

Section 17 of the act of June 10, 1922, 42 Stat. 632, provides that 
officers and former officers of the Philippine Scouts who were placed 
on the retired list prior to June 4, 1920, shall be entitled to promotion 
on the retired list for active duty performed subsequent to retire- 
ment in accordance with section 127 (a) of the act of June 3, 1916, as 
amended, and to the same pay and benefits received by other officers 
of the Army of like grade and length of service on the retired list, 
and section 21 thereof provided— 

That nothing in this act shall operate to change in any way existing laws or 
regulations made in pursuance of law governing pay and allowances of * * * 
the enlisted men of the Philippine Scouts .* * *.- 

The act of March 2, 1907, 34 Stat. 1217, providing for the retire- 
ment of noncommissioned officers, petty officers, and enlisted men of 
the Army, Navy, and Marine Corps of the United States, 1 is worded 
as follows: 

That when an enlisted man shall have served thirty years either in the Army, 
Navy, or Marine Corps, or in all, he shall, upon making application to the 
President, be placed upon the retired list, with seventy-five per centum of the 
pay and allowances he may then be in receipt of, and that said allowances shall 
be as follows: Nine dollars and fifty cents per month in lieu of rations and 
clothing and six doilars and twenty-five cents per month in lieu of quarters, fuel, 
and light: Provided, That in computing the necessary thirty years’ time all 
service in the Army, Navy, and Marine Corps shall be credited. 

It seems clear from this legislative history that in authorizing the 
enlistment in the Army of natives of the Philippine Islands to be 
organized as scouts and when deemed necessary “as troops or com- 
panies as authorized * * * for the Regular Army” that it was 
not contemplated that any member of such organization of natives 
of the Philippine Islands should be entitled to retirement, either 
officers or enlisted men. By section 22 of the act of June 3, 1916, 
provision was made for placing on the retired list captains and lieu- 
tenants of the Philippine Scouts citizens of the United States under 
the laws governing the retirement of enlisted men of the Regular 
Army. This provision for the retirement of officers of the Philip- 


pine Scouts has been changed by subsequent legislation but it has 
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been specifically provided that nothing therein should alter in any 
respect the present status of enlisted men of the Philippine Scouts. 
No law has modified the status of enlisted men of the Philippine 
Scouts as fixed by the act of 1901. The inapplicability of the laws 
relating to the retirement of enlisted men of the Regular Army to 
the Philippine Scouts is made apparent by section 26 of the act of 
June 3, 1916, in restricting the counting of double time by the officers 
of the Philippine Scouts therein authorized to be retired as enlisted 
men of the Regular Army, and this inapplicability is further ap- 
parent in the act of 1907 providing for the retirement of enlisted men 
of the Regular Army which fixes the commuted value for rations, 
clothing, quarters, fuel, and light in excess of the pay paid enlisted 
men of the Philippine Scouts in the lower grades. There is for 
noting, also, that this is a military organization composed of natives 
of a Territory under the sovereignty of the United States organized 
primarily for duty in that Territory and that it is the declared pur- 
pose of the United States “to withdraw their sovereignty over the 
Philippine Islands and to recognize their independence as soon as a 
stable government can be established therein.” Act of August 29, 
1916, 39 Stat. 545. It is to be observed that in the retirement of 
these natives of the Philippine Islands the American taxpayer is 
being asked, in addition to supporting a native force in the Philip- 
pine Islands for the maintenance of order there for the benefit of the 


inhabitants of those islands, to also support enlisted members of 
that force for the remainder of their lives at a substantial retired 
pay after they were afforded such employment for 30 years. The 
retirement of enlisted men of the Philippine Scouts is not author- 
ized even by the remotest implication of the laws. 

You are not authorized to pay the voucher, which will be retained 
in the files of this office. 


(A-40187) 
LEASES—PAYMENT OF RENT TO AGENTS OF LESSOR 


Upon the filing in the General Accounting Office of proper evidence of the 
assignment by the lessor of rent of consular quarters in a foreign country 
and of the lessor’s request that payment of rent be made to the assignee, 
the General Accounting Office will offer no objection to the rental receipt 
of the assignee. 


Comptroller General McCarl to the Secretary of State, January 20, 1932: 
There has been received your letter of December 30, 1931, FA 
125.3351/71, inclosing copy of dispatch No. 7248, dated December 2, 
1931, from the American consul at Istanbul, Turkey, in which it is 
stated that the proprietor of the consular building has informed the 
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consulate general that rental for said building for the period from 
July 1, 1932, to June 30, 1933, has been assigned to the Bank of 
Athens and that the consulate general has been requested by the 
proprietor to pay rental for said quarters to the Bank of Athens. In 
view of the foregoing, you request to be advised whether the receipt 
of the Bank of Athens covering rent for such period will be accept- 
able to this office. 

The nature of the assignment is not disclosed. However, it is 
assumed that title to the premises here in question is still vested in 
the principal with whom the lease was negotiated. 

Section 3477, Revised Statutes, provides as follows: 

All transfers and assignment made of any claim upon the United States, 
or of any part or share thereof, or interest therein, whether absolute or condi- 
tional, and whatever may be the consideration therefor, and all powers of 
attorney, orders, or other authorities for receiving payment of any such claim, 
or of any part or share thereof, shall be absolutely null and void, unless they 
are freely made and executed in the presence of at least two attesting witnesses, 
after the allowance of such a claim, the ascertainment of the amount due, and 
the issuing of a warrant for the payment thereof. Such transfers, assignments, 
and powers of attorney must recite the warrant for payment, and must be 
acknowledged by the person making them, before an officer having authority to 
take acknowledgments of deeds, and shall be certified by the officer; and it 
must appear by the certificate that the officer, at the time of the acknowledg- 


ment, read and fully explained the transfer aanlapyyet. or warrant of attorney 
to the person acknowledging the same. 


Generally, the assignment or transfer of all manner of claims 
against, or contracts with the United States, is prohibited by sections 
3477 and 3737, Revised Statutes. Ball v. Halsell, 161 U. S. 72; 
Hitchcock v. United States, 164 U. S. 227; 6 Comp. Dec. 88; 9 id. 
611; 12 id 267; 6 Comp. Gen. 625; 4 id. 361; and 5 id. 749. However, 
it has been held that the assignment of a lease does not contravene the 
provisions of section 3737, Revised Statutes. Freedman’s Saving and 
Trust Company v. Shepherd, 127 U. S. 494, 505. 

The object of section 3477, Revised Statutes, as was stated in Bailey 
v. United States, 109 U. S. 482, was to protect the Government and 
not the claimant, and to prevent fraud upon the Treasury. See, also, 
Goodman v. Niblack, 102 U. S. 556, 560; Price v. Forrest, 173 U. S. 
410, and it has been held that a receipt by an assignee is a good 
acquittance. McKnight v. United States, 98 U. S. 179; Lopez v. 
United States, 24 Ct. Cls. 84; and Bailey v. United States, 109 U. S. 
432. Accordingly, this office will offer no objection to a receipt by 
the Bank of Athens for rent for the quarters here involved for the 
fiscal year 1933 if there be filed in this office proper evidence of 
the assignment and of the lessor’s request that payments of the rent 
be made to the assignee. 
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(A-40325) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION— 
REMARRIED WIDOWS 


Where a veteran died between May 19, 1924, and July 1, 1924, his remarried 
widow has no right to file application for an adjusted service certificate 
and is not entitled to the proceeds thereof, under the provisions of section 
802 of the World War adjusted compensation act, as amended by the act 
of July 3, 1926, 44 Stat. 826. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, 
January 23, 1932: 


There has been presented to this office for preaudit administratively 
approved voucher in favor of Mrs. Ermia Beatrice Unruh, formerly 
Mrs. Ermia Beatrice Kurtz, remarried widow of John W. Kurtz, 
deceased, XC-816,760, for $331, proceeds of an adjusted service cer- 
tificate issued effective as of January 1, 1925, in the name of the 
veteran who died June 13, 1924, without having applied for an 
adjusted service certificate, on the basis of an application filed Au- 
gust 28, 1931, by the said remarried widow of the veteran, the re- 
marriage having taken place August 26, 1925. 

Section 302 of the World War adjusted compensation act, as 
amended by the act of July 3, 1926, 44 Stat. 826, contains the follow- 
ing proviso: 

* * * Provided, however, That if the veteran died between May 19, 1924, 
and July 1, 1924, without making the application, leaving a widow surviving 
him, the application may be made by the widow and shall be valid with the 
same force and effect in every respect as if the application had been made 
by the veteran. 

The question presented in the instant case is whether the word 
“widow ” as it appears in this proviso is descriptive of the par- 
ticular individual whose rights were not terminated by her remar- 
riage, or of a status which terminated upon remarriage. The word 
“ widow ” may mean either an individual or a status according to 
the context of the instrument or statute in which it appears. In the 
absence of a specific definition of the term in the World War ad- 
justed compensation act, that meaning should be applied which har- 
monizes with the remainder of the statute and conforms to the 
general purpose and intent of the statute. 

The period mentioned in the proviso is understood as covering 
the time which was found necessary to perfect the machinery for 
entertaining applications for certificates by the veterans, and the 
purpose as saving to the widow, or to a beneficiary designated by her, 
when her veteran husband died during that period without having 
filed application, the full amount. of his certificate as though applied 
for by the veteran, rather than being required to accept the smaller 
amount of the veterans’ adjusted service credit in 10 quarterly in- 
stallments as the preferred dependent of the veteran under Title VI 
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containing sections 601, 602, et seg. of the statute. Section 602 
provides in part: 

No payment [of the adjusted service credit] under section 601 shall be 
made to a widow if she has remarried before making application, * * 

It is not believed that the term “ widow” as appearing in sec- 
tion 302 is intended to be given any broader meaning than the same 
term appearing in sections 601 and 602 of the statute. Otherwise, 
greater benefits would be granted to a remarried widow whose vet- 
eran husband died between May 29, 1924, and July 1, 1924, than to 
an unmarried widow whose veteran husband died prior or subse- 
quent thereto. A reasonable construction of the statute does not 
justify such a conclusion. Furthermore, statutes conferring benefits 
on widows of veterans provide generally for the termination of such 
benefits upon remarriage. It is proper to note, also, that on July 3, 
1926, date of the amendatory statute enacting the proviso, the claim- 
ant was remarried. 

Accordingly, it would appear that the remarried widow of the 
veteran in this case had no right to file an application for an adjusted 
service certificate under the World War adjusted compensation act, 
as amended, because of her remarriage, and that she is not entitled 
to the proceeds thereof. The administratively approved voucher will 
not be certified for payment. 


(A-19865 


DISBURSING OFFICERS AND AGENTS—COLLECTIONS—ARMY 
ACCOUNT OF ADVANCES 


Collections made by disbursing officers and agents for the use of the United 
States are required by section 3617, Revised Statutes, to be deposited and 
covered into the Treasury of the United States within the time required 
by section 3621, Revised Statutes, as amended, either as miscellaneous 
receipts or for the credit of the appropriation or fund accounts if the 
collections represent repayments thereto, and there is no authority for the 
use of an account such as the Army account of advances for the clearing 
of such collections made by disbursing officers of the Army, or for the 
use of such collections for expenditures, adjustments, or other purposes, 
until the collections have been cleared through the Treasury and funds 
required for disbursement purposes requisitioned and obtained in the usual 
manner on accountable warrants, 


Comptroller General McCarl to the Secretary of War, January 25, 1932: 


Consideration has been given your letter of July 11, 1930, 
G-4/26639-1, as follows: 


Receipt is acknowledged of your letter of June 3, 1930, inviting attention 
to the fact that no response has been received to your letter of November 30, 
1929, relating to certain alleged illegal practices on the part of disbursing 
officers of the Army. These practices are epitomized in the first part of your 
jetter under acknowledgment, as follows: 

1. Carrying cash balances without specific authority from the Secretary of 
the Treasury as required by section 3620, Revised Statutes. 

2. Advancing funds from disbursing accounts for use in making change at 
post commissaries, 











282 DECISIONS OF THE COMPTROLLER GENERAL 






8. Utilizing collections derived from sales of commissaries and other sources 
for disbursing purposes. 

Inasmuch as your letter of November 30, 1929, did not specifically call for 
a response and because the view it took of the practices in question was 
deemed to be but a reiteration of the position taken by your office in previous 
communications, included in an exchange of correspondence on this subject, 
it was believed that no answer to such communication was required. 

The views taken by your office of the practices under discussion first brought 
to the attention of the War Department by your letter of July 29, 1929, were 
fully answered in departmental letter of September 25, 1929, at which time 
the views of the department relative to the force and effect of the applicable 
statutes viewed in the light of the practical necessities of the situation were 
pointed out. It is apparent, however, that an honest difference of opinion still 
exists as to the proper interpretation to be given these statutes. Upon the 
receipt of your communication of June 3, 1930, a careful restudy was made of 
this situation, and it is believed that under a reasonable interpretation of 
these laws the practices referred to in your letters of July 29, 1929, and No- 
vember 30, 1929, respectively, are not in contravention of law. 

For the reasons heretofore assigned and having regard for the necessity of 
expeditiously and efficiently transacting the public business of this department, 
it is not considered necessary to issue instructions discontinuing the present 
mode of procedure in the particulars under discussion, unless more specific 
provisions of law requiring acceptance of the views of your office are furnished. 


The matters stated in 1 and 2, swpra, have been considered in office 
letters of April 2, 1931, with respect to the accounts of Maj. Rolin 
W. Shaw, United States property and disbursing officer, Phoenix, 
Ariz., and of August 19, 1931, in reply to your letter of November 
18, 1930, G-4/26639-2. 

You will doubtless agree that collections to be credited to the 
general fund as miscellaneous receipts or repaid to appropriation 
accounts are not available for disbursement except in consequence of 
an appropriation made by law and/or advanced on an accountable 
warrant, and the retention of same for disbursement is not author- 
ized. See article 1, section 9, paragraph 7 of the Constitution; sec- 
tion 11 of the act of July 31, 1894, 28 Stat. 209, and sections 3617 and 
8621, Revised Statutes. 

The act of June 5, 1920, 41 Stat. 975, provides: 


That the Secretary of War be, and he hereby is, authorized to issue his 
requisitions for advances to disbursing officers and agents of the Army, under 
an “Army account of advances,” not to exceed the total appropriation for the 
Army, the amount so advanced to be exclusively used to pay, upon proper 
vouchers, obligations lawfully payable under the respective appropriations. 


In office decision of February 21, 1931, 10 Comp. Gen. 382, it was 
held (quoting the syllabus) : 


Collections made by disbursing officers and agents for the use of the United 
States are required by section 3617. Revised Statutes, to be deposited and 
covered into the Treasury of the United States within the time required by 
section 3621, Revised Statutes, as amended, either as miscellaneous receipts or 
for the credit of the appropriation or fund accounts if the collections represent 
repayments thereto, and there is no authority for the use of an account such as 
the general account of advances for the clearing of such collections made by 
disbursing officers of the Navy, or for the use of such collections for expendi- 
tures adjustments, or other purposes, until the collections have been cleared 
through the Treasury and funds required for disbursement purposes requisi- 
tioned and obtained in the usual manner on accountable warrants. 


The act of June 5, 1920, supra, authorizes advances of public 
moneys to disbursing officers and agents of the Army for the pay- 
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ment of public creditors. Sections 3617 and 3618, Revised Statutes, 
specifically provide that all moneys of the United States, with cer- 
tain exceptions not applicable here, shall be paid by the officer or 
agent receiving same into the Treasury, at as early a day as prac- 
ticable, without any abatement or deduction on account of salary, 
fees, costs, charges, expenses, or claims of any description whatever. 
After moneys advanced to a disbursing officer on properly approved 
requisitions are disbursed, recoveries or collections made on account 
of the payments are not available for disbursement and should be 
deposited or covered into the Treasury to the credit of the proper 
account. Collections creditable to the general fund should be de- 
posited into the Treasury of the United States as miscellaneous re- 
ceipts with personal credit to the disbursing officer and be taken up 
under a separate heading into the officer’s account current. 

The procedure herein outlined follows the intent of sections 3617 
and 3618, Revised Statutes, and the act of June 5, 1920, swpra, which, 
a careful study will show, establishes a logical and sound accounting 
procedure for the handling of public moneys by disbursing officers 
and agents. 

The Congress in the enactment of these and other laws applicable 
to the receipt and disposition of public moneys clearly indicates an 
intention, as a general proposition, to confine the use of funds by 
officers or agents of the United States for disbursing purposes to 
those advanced on accountable warrant pursuant to the various ap- 
propriation acts. The requirement of the statutes is nothing more 
than a furtherance of the provision of the Constitution, Article I, 
section 9, paragraph 7, that “no money shall be drawn from the 
Treasury but in consequence of appropriations made by law.” Thus 
these laws mean nothing less than that all public moneys, except as 
otherwise specifically authorized by law, shall go into the Treasury; 
appropriations then follow. 

The method prescribed by law seems both practical and safe in 
that all receipts and collections are required to flow into the central 
depositary and those for warrant accounts be there classified and re- 
paid or covered into the proper account available for existing or new 
appropriations, by virtue of which the moneys may flow out to 
agents on whose accounts lawful requisitions and accountable 
warrants may issue. 

In view of the foregoing the meaning of the statement made in the 
last paragraph of your letter that it is not considered necessary to 
issue instructions discontinuing the present procedure unless more 
specific provisions of law requiring acceptance of the views of this 
office are furnished is not readily apparent. You refer to no author- 
ity of law permitting disbursing officers under the jurisdiction of the 
War Department to disregard the provisions of sections 3617 and 
8621, Revised Statutes, requiring the deposit and covering into the 
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Treasury of all funds received for the use of the United States 
within a certain time, and there is no authority for the present pro- 
cedure in the act of June 5, 1920, 41 Stat. 975, authorizing the use 
of “Army account of advances” for disbursing purposes. With re- 
spect to the construction and application of laws relating to the 
accountability for public funds of the United States, your attention 
is invited to provisions of the budget and accounting act of June 10, 
1921, 42 Stat. 23, 25, particularly section 309 authorizing this office 
to prescribe the procedure for administrative appropriation and fund 
accounting, and section 304 providing that balances certified by this 
office shall be final and conclusive on the executive branch of the 
Government. 

I have, therefore, to request your further consideration of the 
matters with a view to inauguration of the procedure outlined 
beginning with the accounts for the ensuing quarter. 


(A-40324) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION— 
FINDINGS BY SECRETARY OF THE NAVY 


As the definition of the term “veteran” appearing in section 2 of the World 
War adjusted compensation act dated May 19, 1924, 43 Stat. 121, expressly 
excludes individuals separated from the military or naval forces “ under 
other than honorable conditions,” where the Bureau of Navigation, Navy 
Department, specifically certifies that an ex-service man was “ discharged 
not under honorable conditions,” there can be no administrative finding by 
the Secretary of the Navy that the individual was a “ veteran” such as 
would be binding on the Veterans’ Administration and the General Ac- 
counting Office under sections 305 and 310 of the World War adjusted 
compensation act as amended by the act of July 3, 1926, 44 Stat. 828, and 
the dependents of such an ex-service man would be entitled to no benefits 
under the statute. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, 
January 26, 1932: 


There has been presented to this office for preaudit administra- 
tively approved award of the adjusted service credit of John Andrew 
Porter, deceased, XC-799,265, in the total amount of $625, payable 
in 10 quarterly installments in favor of Mrs. Mary Louise Porter, 
widow. The question arises whether the ex-service man was a vet- 
eran or whether there has been a finding to that effect by the Secre- 
tary of the Navy under the terms of the World War adjusted 
compensation act. 

The record discloses that under date of June 12, 1931, the Chief 
of the Bureau of Navigation, Navy Department, reported to the 
Veterans’ Administration the military history of John Andrew 
Porter as follows: 


1. The records of the bureau show that the above-named man was tried 
by general court-martial, found guilty of “theft,” and was sentenced to be 
eonfined for a period of two (2) years, then to be dishonorably discharged 
from the naval service. However, so much of the unexecuted portion of the 
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sentence of the general court-martial as related to confinement was remitted 
and he was discharged 24 December 18, with an undesirable discharge (not 
under honorable conditions). 


This information apparently created a doubt whether the ex-serv- 
ice man was to be classed as a veteran within the meaning of the 
controlling statute, and by letter dated October 3, 1931, the Veterans’ 
Administration requested further report in the case, which was made 
by the Chief of the Bureau of Navigation, Navy Department, under 
date of October 15, 1931, as follows: 


1. The bureau considers the above-named man to have been discharged not 
under honorable conditions. 

2. However, it is the bureau’s policy to credit and certify to the Veterans’ 
Administration all service except in cases where a man is discharged in 
accordance with a summary or general court-martial. 


Section 2 of the World War adjusted compensation act of May 19, 
1924, 43 Stat. 121, contains the following provision: 


As used in this act— 

(a) The term “ veteran” includes any individual, a member of the military 
or naval forces of the United States at any time after April 5, 1917, and before 
November 12, 1918; but does not include (1) any individual at any time during 
such period or thereafter separated from such forces under other than honor- 
able conditions. * * * 


Section 305 of the same act provides as follows: 


STATISTICS 


Immediately upon the enactment of this act the Secretary of War and the 
Secretary of the Navy shall ascertain the individuals who are veterans as 
defined in section 2, and, as to each veteran, the number of days of oversea 
service and of home service, as defined in section 2, for Which he is entitled 
to receive adjusted service credit, and their findings shall not be subject to 
review by the General Accounting Office, and payments made by disbursing 
officers of the United States Veteran’s Bureau made in accordance with such 
findings shall be passed to their credit. 


Section 310, added by the amendatory act of July 3, 1926, 44 Stat. 
828, provides as follows: 


The decisions of the Secretary of War, the Secretary of the Navy, and the 
Director, on all matters within their respective jurisdictions under the provi- 


sions of this act (except the duties vested in them by Title VII) shall be final 
and conclusive. 


The statute clearly and definitely excepts those who were dis- 
charged from the military or naval service under other than honor- 
able conditions from the benefits of the statute. There has been no 
finding by the Secretary of the Navy in the instant case that this ex- 
service man was a “ veteran ” within the meaning of the statute such 
as would be conclusive on the Veterans’ Administration or this office. 
In fact, the finding of the Navy Department is expressly that the 
ex-service man was “discharged not under honorable conditions ” 
which excludes his dependents from all benefits of the statute. The 
stated policy of the Bureau of Navigation to “ credit and certify to 
the Veterans’ Administration all service except in cases where a man 
is discharged in accordance with a summary or general court- 
martial,” is not a finding that the ex-service man was a “ veteran,” 








286 DECISIONS OF THE COMPTROLLER GENERAL 





Furthermore, such a finding in this case would be inconsistent with 
the specific administrative finding that the man was “ discharged 
not under honorable conditions.” 

In view of the record, the administratively approved award and 
the voucher for the first installment payment of $62.50 will not be 
certified for payment. 


(A-40329) 
VEHICLES—SEIZED AUTOMOBILES—USE OF BY FEDERAL AGENTS 












Motor vehicles forfeited to the United States for violation of the customs laws 
or the national prohibition act and turned over to the Department of 
Justice for use in enforcement of the national prohibition act, or to the 
Treasury Department for use in enforcement of such act or the customs 
laws, or for use by narcotic agents, are, when no longer needed for official 
use, required by law to be disposed of in the same manner as other surplus 
Government property. The declaring of a vehicle acquired under such 
circumstances as surplus to the needs of the Department of Justice and 
the subsequent assignment or loan of the vehicle to a United States marshal 
for use in the performance of his official duties would constitute a 
circumvention of the act of July 16, 1914, 38 Stat. 508, and is unauthorized. 

































Comptroller General McCarl to the Attorney General, January 26, 1932: 
I have your letter of January 11, 1932, as follows: 


The United States marshal for the first division of the district of Alaska de- 
sires to use a Studebaker sedan, seized and forfeited under the national prohi- 
bition act, for the enforcement of the prohibition law as well as other criminal 
laws and for the furtherance of official business. There are enclosed copies of 
the department’s letter to him dated December 11, 1931, his reply of December 
24, 1931, with enclosures dated November 16, 1931, November 27, 1931, and De- 
cember 14, 1931. 

In view of the fact that the automebile has been declared surplus by the pro- 
hibition authorities and that under court order it has been turned over to the 
marshal, your decision is requested as to whether there is any objection to the 
payment of expenses of operation and upkeep from the appropriation “ Salaries, 
Fees, and Expenses of Marshals, U. 8. Courts.” 


The act of March 3, 1925, 43 Stat. 1116, as amended by section 9 
of the act of May 27, 1930, 46 Stat. 430, provides: 


Sec. 2. Any vessel or vehicle forfeited to the United States by a decree of any 
court for violation of the customs laws or the national prohibtion act may, 
in lieu of the sale thereof under existing law, be ordered by the court, upon 
application of the head of the department by which the seizure is made, to be 
delivered to the Department of Justice for use in the enforcement of the 
national prohibition act, or to the Treasury Department for use in the enforce- 
ment of such Act or the customs laws. 

Sec, 3. That any vessel or vehicle acquired under the provisions of section 1 
or 2 of this act shall be utilized only for official purposes in the enforcement of 
the customs laws or the national prohibition act. The appropriations available 
for defraying the expenses of collecting the revenue from customs or for en- 
forcement of the national prohibition act shall hereafter be available for the 
payment of expenses of maintenance, repair, and operation of said vessels and 
vehicles, including motor-propelled passenger-carrying vehicles. * * * Pro- 
vided further, That any vessel or vehicle so acquired when no longer needed 
for official use shall be disposed of in the same maner as other surplus property. 


The act of March 1, 1926, 44 Stat. 143, provides: 


* * * the Secretary of the Treasury may authorize the use, by narcotic 


agents, of motor vehicles confiscated under the provisions of the act of March 
3, 1925, and pay the maintenance, repair, and operation thereof from this 
allotment: * * *, 
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The appropriation for salaries, fees, and expenses of United States 
marshals, contained in the act of February 23, 1931, 46 Stat. 1325, 
provides : 

For salaries, fees, and expenses of United States marshals and their deputies, 
including services rendered in behalf of the United States or otherwise, serv- 
ices in Alaska in collecting evidence for the United States when so specially 
directed by the Attorney General, traveling expenses, purchase, when authorized 
by the Attorney General, of four motor-propelled passenger-carrying vans at not 
to exceed $2,500 each, and maintenance, alteration, repair, and operation of 
motor-propelled passenger-carrying vehicles used in connection with the trans- 
action of the official business of the United States marshals, $4,350,460. 

The act of March 3, 1925, as amended, swpra, specifically authorizes 
the use of forfeited or confiscated vehicles for the enforcement of 
the customs laws, the national prohibition act, and the narcotic act, 
and specifies the appropriation chargeable with their maintenance 
when so used. Neither the appropriation for contingent expenses, 
Department of Justice, nor the appropriation for salaries, fees, and 
expenses of United States marshals for the fiscal year 1932 provides 
for the purchase of motor-propelled passenger-carrying vehicles, 
except vans, although both of such appropriations provide for the 
repair, maintenance, etc., of such vehicles for official purposes, and, 
accordingly, in view of the intention of the Congress as expressed 
in the language employed in the act of March 3, 1925, as amended, 
directing that vehicles acquired under the provisions of said act shall 
be utilized only by the Department of Justice for official purposes 
in the enforcement of the national prohibition act or by the Treasury 
Department for the enforcement of that act or the customs laws or by 
parcotic agents, and further directing that such vehicles when no 
longer required for official use shall be disposed of in the same man. 
ner as other surplus property, and, also, the provisions of the act 
of July 16, 1914, 38 Stat. 508, evincing the intention of the Congress 
to restrict the acquisition and use of motor-propelled, passenger- 
carrying vehicles, it must be held that the declaring of a vehicle, 
seized and forfeited for violations of the customs laws or the national 
prohibition act, as surplus to the needs of the Department of Justice 
and the subsequent assignment or loan. of the vehicle to a United 
States marshal for use in the performance of official duties other 
than the enforcement of the national prohibition act, would con- 
stitute a circumvention of the act of 1914, and the appropriation 
“Salaries, fees, and expenses of marshals, United States Courts ” 
lawfully could not be charged with the expenses of operation and 
upkeep thereof. 

In this connection attention is invited to the provisions of sections 
3617 and 3618, Revised Statutes, as amended by the act of June 8, 
1896, 29 Stat. 268, governing the disposition of surplus property and 
the proceeds of sale thereof. It may be stated that if it is deemed 
by you to be in the interest of the United States that vessels and 
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vehicles seized and forfeited under the acts cited and ordered by any 
court to be delivered for use in the enforcement of the customs laws 
or the national prohibition act, which vessels or vehicles are subse- 
quently declared to be surplus to the needs of the respective service 
to which delivered, be assigned to United States marshals for use 
in the performance of general official duties devolving upon their 
offices, that matter should be presented to the Congress for its con- 
sideration whether legislation to that effect should be enacted. 


(A-40207) 
RETIREMENT—FOREIGN SERVICE 


The provisien in the act of February 23, 1931, 46 Stat. 1213, saving to Foreign 
Service officers appointed to a position in the Department of State the 
benefits of retirement under the Foreign Service retirement act, contem- 
plates continuity of employment as a Foreign Service officer and in a posi- 
tion under the Department of State, and has no application to a Foreign 
Service officer who resigns for personal reasons and after a lapse of 11 
months is appointed to a position under the Department of State. 


Comptroller General McCarl to the Secretary of State, January 27, 1932: 


Consideration has been given to your letter of January 2, 1932, 
as follows: 


Mr. James C. Dunn, now chief of the division of international conferences 
in the department, was appointed to a position in the department under date 
of September 10, 1931, eleven months intervening between the date of his 
resignation as Foreign Service officer on August 7, 1930, and his acceptance 
of the offer of appointment in the department made in July, 1930, which ac- 
ceptance was delayed only because of illness in the oflicer’s immediate family. 
Mr. Dunn now desires to continue to contribute to the Foreign Service retire- 
ment and disability fund and to retain the benefits and privileges conferred 
by the acts of May 24, 1924, July 3, 1926, and February 23, 1931, respectively ; 
the contributions made by him to the retirement fund for his prior career 
service not having as yet been withdrawn. 

Section 18 of the act of Congress approved May 24, 1924, as amended by 
the act of Congress approved July 3, 1926, reads in part as follows: 

“(o) Any diplomatic secretary or consular officer who has been or any 
Foreign Service officer who may hereafter be promoted from the classified 
service to the grade of ambassador or minister or appointed to a position in 
the Department of State shall be entitled to all the benefits of the Foreign 
Service retirement and disability system provided by section 18 of this Act 
in the same manner and under the same conditions as Foreign Service officers; 
and there shall likewise be entitled to the benefits of said system in the same 
manner and under the same conditions as Foreign Service officers any am- 
bassador or minister or any Assistant Secretary of State now in the service, 
who at the time of original appointment to the grade of ambassador or minister 
or to the position of Assistant Secretary of State was a diplomatic secretiry 
or consular officer or who at any time prior to such appointment had served for 
a period of ten years as diplomatic secretary or consular officer or in the Depart- 
ment of State or on special duty under the Department of State or in any or 
all of these capacities. 

“(p) For the purposes of this Act the period of service shall be computed 
from the date of original oath of office as secretary in the Diplomatic Service, 
consul general, consul, vice consul, deputy consul, consular assistant, consular 
agent, commercial agent, interpreter, or student interpreter, and shall include 
periods of service at different times in either the Diplomatic or Consular Serv- 
ice, or while on assignment to the Department of State, or on special duty, but 
all periods of separation from the service and so much of any period of leave 
of absence as may exceed six months shall be excluded: Provided, That service 
in the Department of State prior to appointment as a Foreign Service officer 
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may be included in the period of service, in which case the officer shall pay into 
the Foreign Service retirement and disability fund a special contribution equal 
to 5 per centum of his annual salary for each year of such employment, with 
interest thereon to date of payment compounded annually at 4 per centum.” 

These provisions were in force when Mr. Dunn was offered an appointment 
in the Department of State in July, 1930, and when he resigned on August 7, 
1930, on account of the serious illness of his wife. By the act of Congress ap- 
proved February 23, 1931, subsection (0) and (p) above quoted became sub- 
sections (n) and (0) of section 26 and they were amended to read as follows: 

“(n) Any diplomatic secretary or consular officer who has been or any 
Foreign Service officer who may hereafter be promoted from the classified serv- 
ice to the grade of ambassador or minister, or appointed to a position in the 
Department of State, shall be entitled to all the benefits of this section in the 
same manner and under the same conditions as Foreign Service officers: Pro- 
vided, That any officer now included under the Act of May 24, 1924, and the 
amendment thereto of July 3, 1926, shall be entitled to the benefits of this 
section, 

“(o) For the purpose of this Act the period of service shall be computed 
from the date of original oath of office as diplomatic secretary, consul general, 
consul, vice consul, deputy consul, consular assistant, consular agent, com- 
mercial agent, interpreter, or student interpreter, and shall include periods of 
service at different times as either a diplomatic or consular officer, or while on 
assignment to the Department of State, or on special duty or service in another 
department or establishment of the Government, but all periods of separation 
from the service and so much of any period of leave of absence without pay as 
may exceed six months shall be excluded: Provided, That service in the De- 
partment of State or as clerk in a mission or consulate prior to appointment as 
a Foreign Service officer may be included in the period of service, in which case 
the officer shall pay into the Foreign Service retirement and disability fund a 
special contribution equal to 5 per centum of his annual salary for each year of 
such employment, with interest thereon to date of payment compounded annually 
at 4 per centum, provided that such special contribution shall be subject to the 
limitations established by subdivision (f) of this section.” 

As the above-quoted provisions contemplated “ periods of separation from the 
service” and reappointments with restoration to participation in the benefits 
of the Foreign Service retirement and disability fund, it is believed that since 
Mr. Dunn was offered a position in the Department of State prior to his resig- 
nation from the Foreign Service, as the delay in his acceptance of the depart- 
mental position was caused by the serious illness of his wife and since he has 
not withdrawn his contributions to the Retirement Fund, he can properly be 
regarded as entitled to retain his status under the retirement provisions of the 
acts above quoted. 

However, before acting upon his request, it will be appreciated if you will 
state whether you consider that he may be restored to participation in the 
provisions of the Foreign Service retirement and disability system. 


It is understood that there is at present no question of retirement, 
but whether 5 per cent of the basic salary of James C. Dunn, chief 
of the division of international conferences of the Department of 
State should be withheld and deposited to his credit in the Foreign 
Service retirement and disability fund, pursuant to section 26 (c) of 
the act of May 24, 1924, as amended by the act of February 23, 1931, 
46 Stat. 1211. 

The provision in the same statute, as amended by acts of July 3, 
1926, and February 23, 1931, quoted in your letter, saving to Foreign 
Service officers appointed to a position in the Department of State 
the benefits of retirement under the Foreign Service retirement act, 
generally contemplates continuity of employment as a Foreign 
Service officer and in the position under the Department of State. 
This statutory provision is analagous to the provision in the civil re- 


. 
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tirement act saving retirement benefits under that statute to un- 
classified employees who have been transferred from classified posi- 
tions, which has been held to apply generally only in cases where 
there has been no break in the continuity of employment in the 
classified and unclassified positions. 34 Op. Atty. Gen. 192; id. 334; 
id. 515; 5 Comp. Gen. 254; 6 id. 69; id. 118; id. 572; 7 id. 150; id. 
246; 9 id. 69; and 10 éd. 491. 

Initial service in a position under the Department of State does 
not entitle to retirement benefits under the Foreign Service retire- 
ment act, and the purpose and intent of the law is to save to Foreign 
Service officers the greater benefits of retirement under the Foreign 
Service retirement act upon appointment to a position under the 
Department of State, because of their training and experience, with- 
out break in the service. It is not contemplated generally that any 
person who has once served as a Foreign Service officer and resigns 
or otherwise becomes separated from the service may regain retire- 
ment benefits under the Foreign Service retirement act at any time 
thereafter in a position under the Department of State to which sub- 
sequently appointed. The “period of separation from the service,” 
mentioned in your last paragraph as contemplated by the statute, 
refers more particularly to the length of time between periods of 
service as a Foreign Service officer and not to a period between service 
of a Foreign Service officer and departmental service. 

In decision of August 16, 1926, 6 Comp. Gen. 118, an exception to 
the continuity of service rule under the civil retirement act above 
referred to was recognized and a general rule stated as follows: 

Whether a break in the continuity of employment in an unclassified position 
to which an officer or employee occupying a classified position had been trans- 
ferred would in any event cause a loss of retirement status is for consideration 
upon the particular facts of each case, such as the cause of the break, whether 
due to some reason personal to the officer or employee or to some reason over 


which the officer or employee had no control, the duration thereof, and whether 
the unclassified office or position was occupied by another during the interval. 


The particular facts in the instant case do not justify the appli- 
cation of this rule of exception. The separation from the service 
covering a period of 11 months was due solely to reasons personal 
to the officer, and there is no evidence that he had any intention of 
returning to the service. Mr. Dunn was not a “Foreign Service 
officer * * * appointed to a position in the Department of 
State ” within the meaning of section 18 (n) of the Foreign Service 
retirement act, but was appointed from private life. Accordingly, 
he is not entitled to the retirement benefits of said statute in his 
position under the Department of State. 

You are advised, therefore, that 5 per cent of the basic salary of 
James C. Dunn, chief of the division of international conferences 
of the Department of State, should not be withheld and deposited 
to his credit in the Foreign Service retirement and disability fund. 
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(A-40331) 


PAY—RETIRED—VICE ADMIRALS OF THE NAVY 


There is no permanent grade or rank on the active or retired list of the Navy 
higher than the grade of rear admiral to which an officer of that service 
can be promoted, nor is there any law authorizing permanent rates of pay 
on the active or retired list for vice admirals. 

An officer of the Medical Corps of the Navy in the rank of rear admiral ad- 
vanced upon retirement to the rank of vice admiral under section 3 of 
the act of March 4, 1915, 38 Stat. 1190, is entitled only to retired pay 
based on the active-duty pay of a rear admiral of the Navy. 


Comptroller General McCarl to Lieut. Commander L. A. Odlin, United States 
Navy, January 28, 1932: 


By direction of the Secretary of the Navy in third indorsement of 
January 12, 1932, there has been received your request for decision 
as to the pay to which Vice Admiral James F. Leys (M. C.), United 
States Navy (retired), is entitled by reason of his retirement under 
orders of July 17, 1931, as follows: 


From: Secretary of the Navy. 


To: Rear Admiral James F. Leys, Medical Corps, U. S. N., Navy Yard, New 
York, N. Y. 


Via: Commandant, Navy Yard, New York, N. Y. 
Subject: Transfer to the retired list. 

1. On 26 December 1931, you will have attained the age of sixty-four (64) 
years and, in accordance with a provisiom contained in the act of Congress 
approved 28 January 1929, and 23 April 1930, you will be transferred to the 
retired list from 1 January 1932. 

2. The department takes this occasion to express to you its appreciation of 
the long and valuable services which you have rendered to the country during 


your period of active service in the Navy, and wishes you many years of health 
and happiness. , 


8. Acknowledgement of receipt is requested. 
These orders were modified by orders of November 14, 1931, as 
follows: 


From: Secretary of the Navy. 


To: Rear Admiral James F, Leys, Medical Corps, U. S. N., U. S. Navy Yard, 
New York, N. Y. 


Via: Commandant navy yard, New York, N. Y. 
Subject: Transfer to the retirement list—advancement in rank upon retirement. 
Reference: (a) Department’s letter No. 2980-107, dated 17 July 1931. 

1. Reference (a) is hereby so far modified that you will, when placed upon 
the retired list on 1 January, 1982, be retired with the rank of vice admiral 
in accordance with the provisions of section 1027, title 10, U. S. Code. 


With the papers submitted is a letter from Admiral Leys re- 
questing that he be credited retired pay at the rate of $8,250 per 
annum (75 per cent of $11,000), based on the pay of a lieutenant 
general in the Army. Admiral Leys cites sections 1261, 1274, 1466, 
Revised Statutes, and the act of March 3, 1899, 30 Stat. 1007, to 
support his contention that the pay of a vice admiral in the Navy 
is assimilated to the pay of a lieutenant general in the Army; also, 
decision A-28422, September 16, 1929, which allowed that rate of 
retired pay to Maj. Gen. Edgar Jadwin, retired in the rank of 

136605°—32——-20 
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lieutenant general under section 3 of the act of March 4, 1915, 38 
Stat. 1190. 


Section 3 of the act of March 4, 1915, 38 Stat. 1190, referred to in 
the orders as section 1027, Title 10, U. S. Code, provides: 

That such officers of the Army and Navy as were detailed for duty with 
the Isthmian Canal Commission on the Isthmus of Panama for more than 
three years, and who shall not have been advanced in rank by any other pro- 
vision of this bill, shall be advanced one grade in rank upon retirement: * * * 

The grade of vice admiral in the Navy was first established by the 
act of December 21, 1864, 13 Stat. 420, as follows: 

That the President of the United States be, and he is hereby, authorized and 
empowered, by and with the advice and consent of the Senate, to appoint 
one vice admiral, who shall be selected from the list of active rear admirals, 
and who shall be the ranking officer in the Navy of the United States, and 


whose relative rank with officers of the Army shall be that of lieutenant general 
in the Army. 


Sec. 2, And be it further enacted, That the pay of the vice admiral of the 
Navy shall be seven thousand dollars when at sea, six thousand dollars when 
on shore duty, and five thousand dollars when waiting orders. 


The grade of admiral was established by the act of July 25, 1866, 
14 Stat. 222 and 223 which provided: 
That the number allowed in each grade of line officers on the active list of the 


Navy shall be one admiral, one vice admiral, ten rear admirals * * *. 
~ 7. . * > + 


Sec. And be it further enacted, That the annual somuenentien of the ad- 
miral of the Navy shall be ten thousand dollars a year, * * 


By the act of March 2, 1867, 14 Stat. 515, 516, that part of the 
act of December 21, 1864, providing that the vice admiral shall be 
the ranking officer in the Navy was declared to have been repealed 
by the act of July 25, 1866, establishing the grade of admiral and 
that the “ admiral is the ranking officer in the Navy.” The grades 
of admiral and vice admiral in the Navy were abolished by the act 
of January 24, 1873, 17 Stat. 418, as follows: 


That vacancies occurring in the grades of admiral and vice admiral in the 
Navy of the United States shall not be filled by promotion, or in any other 
manner whatever; and that when the offices of said grades shall become va- 
cant, the grade itself shall cease to exist. 


The grade of admiral in the Navy was reestablished by the act of 
March 2, 1899, 30 Stat. 995, providing: 


That the President is hereby authorized to appoint, by selection and promo- 
tion, an admiral of the Navy, who shall not be placed upon the retired list ex- 
cept upon his own application; and whenever such office shall be vacated by 
death or otherwise the office shall cease to exist. (See, also, the act of March 
3, 1899, 30 Stat. 1045.) 


The grade of admiral established by the act of July 25, 1866, and 
abolished by the act of January 24, 1873, ceased to exist in conse- 
quence of the death of Admiral David D. Porter, February 3, 1891, 
and the grade of vice admiral in the Navy ceased upon the death of 
Vice Admiral Steven C. Rowan, March 31, 1890. The grade of ad- 
miral in the Navy as established by the act of March 2, 1899, 30 
Stat. 995, was “ vacated” by the death of Admiral George Dewey, 
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January 16, 1917. See “Laws Relating to the Navy, Annotated,” 
pages 447, 448. 


Section 13 of the act of March 3, 1899, 30 Stat. 1007, provided: 


That, after June thirtieth, eighteen hundred and ninety-nine, commissioned 
officers of the line of the Navy and of the Medical and Pay Corps shall receive 
the same pay and allowances, except forage, as are or may be provided by or 
in pursuance of law for the officers of corresponding rank inthe Army: * * * 


Under section 1466, Revised Statutes, fixing relative ranks between 


officers of the Navy and officers of the Army, “ the vice admiral shall 
rank with the lieutenant general.” 


Since the grade of vice admiral in the Navy was abolished by the 
act of January 24, 1873, 17 Stat. 418, and ceased to exist prior to 
March 3, 1899, there was no grade of vice admiral in the Navy on 
July 1, 1899, the pay and allowances of which could be assimilated to 
the pay and allowances of a lieutenant general in the Army, there- 
fore the pay of a vice admiral in the Navy was not assimilated to 
the pay of a lieutenant general in the Army by the act of March 3, 


1899, 30 Stat. 1045, and that law has been repealed, see act of May 
13, 1908, 35 Stat. 127. 


The act of March 3, 1915, 38 Stat. 941, 942, provided: 


That hereafter the commander in chief of the United States Atlantic Fleet, 
the commander in chief of the United States Pacific Fleet, and the commander 
in chief of the Asiatic Fleet, respectively, shall each, after being designated 
as such commander in chief by the President, and from the date of assuming 
command of such fleet until his relinquishment of such command, have the 
rank and pay of an admiral; and in each of the above-named fleets the officer 
serving as second in command thereof shall each, after being designated as 
such second in command by the President, and from the date of assuming 
duty as such second in command until his relinquishment of such duty, have 
the rank and pay of a vice admiral; and the grades of admiral and vice admiral 
in the Navy are hereby reestablished and authorized for the purposes of this 
section. The annual pay of an admiral shall be $10,000, and of a vice admiral 
$9,000: Provided, That in time of peace officers to serve as commander in chief 
and as second in command of the three said fleets shall be designated from 
among the rear admirals on the active list of the Navy: Provided further, 
That nothing herein contained shall create any vacancy in any grade in the 
Navy nor increase the total number of officers allowed by existing law, and 
that when an oflicer is detuched from duty as such commander in chief or as 
such second in command, as above provided, he shall return to his regular rank 
in the list of rear admirals and shall thereafter receive only the pay and 
allowances of such regular rank. 


This provision was repealed by section 18 of the act of May 22, 
1917, 40 Stat. 89, providing: 


That the President be, and he is hereby, further authorized to designate six 
officers of the Navy for the command of fleets or subdivisions thereof and, 
after being so designated from the date of assuming such command until re- 
linquishing thereof, not more than three of such officers shall each have the 
rank and pay of an admiral, and the others shall each have the rank and 
pay of a vice admiral; and the grades of admiral and vice admiral are hereby 
authorized and continued for the purpose of this act: Provided, That in time 
of war the selections under the provisions of this section shall be made from 
the grades of rear admiral or captain on the active list of the Navy: Provided 
further, That the pay of an admiral shall be $10,000 and the pay of a vice 
admiral $9,000 per annum; Provided further, That in time of peace officers for 
the command of fleets and subdivisions thereof, as herein authorized, shall be 
designated from among the rear admirals on the active list of the Navy: Pro- 
vided further, That nothing herein contained shall create any vacancy in any 
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grade in the Navy or increase the total number of officers authorized by law: 
Provided further, That when an officer with the rank of admiral or vice admiral 
is detached from the command of a fleet or subdivision thereof, as herein 
authorized, he shall return to his regular rank in the list of officers of the 
Navy and shall thereafter receive only the pay and allowances of such rank; 
And provided further, That nothing in this act shall be held or construed us 
amending or repealing the provisions of sections fourteen hundred and thirty- 
four, fourteen hundred and sixty-three, and fourteen hundred and sixty-four 
of the Revised Statutes of the United States. 

That the provision in the act approved March third, nineteen hundred and 
fifteen, for the designation of commanders in chief of certain fleets with the 
rank of admiral and for the designation of officers second in command of such 
fleets with the rank of vice admiral be, and the same is hereby, repealed. 


The act of August 29, 1916, 39 Stat. 558, provides: 


Hereafter the Chief of Naval Operations, while so serving as such Chief of 
Naval Operations, shall have the rank and title of admiral, to take rank next 
after the admiral of the Navy, and shall, while so serving as Chief of Naval 
Operations, receive the pay of $10,000 per annum and no allowances. All 
orders issued by the Chief of Naval Operations in performing the duties as- 
signed him shall be perfurmed under the authority of the Secretary of the Navy, 
and his orders shall be considered as emanating from the Secretary, and shall 
have full force and effect as such. To assist the Chief of Naval Operations 
in performing the duties of his office there shall be assigned for this exclusive 
duty not less than fifteen officers of and above the rank of lieutenant com- 
mander of the Navy or major of the Marine Corps: Provided, That if an 
officer of the grade of captain be appointed Chief of Naval Operations he shall 
have the rank and title of admiral, as above provided, while holding that 
position: Provided further, That should an officer, while serving as Chief of 
Naval Operations, be retired from active service he shall be retired with the 
lineal rank and the retired pay to which he would be entitled had he not been 
serving as Chief of Naval Operations. 


It is further provided in 40 Stat. 716, 717, act of July 1, 1918— 


That hereafter the Chief of Naval Operations shall receive the allowances 
which are now or may hereafter be prescribed by or in pursuance of law 
for the grade of general in the Army, and the officers of the Navy holding 
the rank and title of admiral and vice admiral in the Navy while holding 
such rank and title shall receive the allowances of a general and lieutenant 
general of the Army, respectively. And hereafter chiefs of bureaus of the 
Navy Department, including the Judge Advocate General of the Navy, shall, 
while so serving, have corresponding rank and shall receive the same pay and 
allowances as are now or may hereafter be prescribed by or in pursuance of 
law for chiefs of bureaus of the War Department and the Judge Advocate 
General of the Army. 


Provision in the act of May 22, 1917, 40 Stat. 89, relative to the 
pay and allowances of officers designated for the command of fleets 
of subdivisions thereof was repealed by section 8 of the act of June 10, 
1922, 42 Stat. 629, providing: 


* * * Rear admirals of the Navy serving in higher grades shall be en- 


titled, while so serving, to the pay and allowances of a rear admiral (upper 
half) and to a personal money allowance per year as follows: When serving 
in the grade of vice admiral, $500; when serving in the grade of admiral or as 
Chief of Naval Operations, $2,200. (2 Comp. Gen. 284.) 


It is obvious under the act of August 29, 1916, 39 Stat. 558, that 
should an officer, while serving as Chief of Naval Operations, be 
retired from active service “ he shall be retired with the lineal rank 
and the retired pay to which he would be entitled had he not been 
serving as Chief of Naval Operations ”; and under the act of May 22, 
1917, 40 Stat. 89, that “ when an officer with the rank of admiral or 
vice admiral is detached from the command of a fleet or subdivision 
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thereof, as herein authorized, he shall return to his regular rank in 
the list of officers of the Navy, and shall thereafter receive only the 
pay and allowances of such rank.” It was not intended to reestablish 
permanently the grades of admiral and vice admiral in the Navy, 
but simply to provide such temporary ranks and titles with increased 
pay for officers while performing certain prescribed duty. 

From the applicable statutes quoted and cited herein it must be 
concluded that there is no permanent grade or rank on the active or 
retired list in the United States Navy higher than the grade of rear 
admiral to which any officer of that service can be promoted; also, 
that there is no law authorizing permanent rates of pay on the active 
or retired list in the Navy for vice admirals. Accordingly, you are 
advised that Admiral Leys is entitled only to the retired pay based 
on the active duty pay of the rank of rear admiral in the Navy which 
rank he held on date of retirement. 


(A-39298) 


SUBSISTENCE—ACTUAL EXPENSES—MAXIMUM—GOVERNMENT 
EMPLOYEES AS WITNESSES 


The subsistence act of June 3, 1926, 44 Stat. 688, is applicable to all civilian 
employees and officers of the Government, and the maximum limitation upon 
actual expenses of subsistence fixed by that act is accordingly applicable to 
officers and employees of the Government entitled to reimbursement of 
actual necessary expenses pursuant to section 850, Revised Statutes, but 
does not preclude the fixing by administrative regulation of a lesser amount. 


Comptroller General McCarl to the Attorney General, February 1, 1932: 
There has been received your letter of October 27, 1931, as follows: 


There is inclosed herewith a copy of department Order No. 2219, dated 
September 21, 1931, reducing the per diem allowance in lieu of subsistence of 
all officers and employees of the department, the United States courts, and 
penal institutions from $6.00 to $5.00, and also reducing the limitation of actual 
expenses of subsistence from $7.00 per day to $6.00 per day, effective October 
1, 19381. 

Although the order does not, in specific terms, cover the expenses of Govern- 
ment officers and employees attending court as witnesses for the Government, 
it was intended to limit their actual expenses to $6.00 per day. We have 
already advised certain marshals that the limitation of $6.00 per day was 
considered as applicable to the expenses actually incurred by such officers and 
employees. However, your decision of October 21, 1931 (38406) creates some 
doubt as to whether such actual expense witnesses can be so limited or, in 
fact, whether the subsistence act of 1926 is applicable to them in connection 
with travel to attend court. In this connection, it may be stated that the 
Comptroller of the Treasury previously held that the old limitation of $5.00 
per day. restricted the payment of actual expenses of such witnesses to that 
amount (22 Comp. Dec. 484). 

The department would greatly appreciate your opinion in this manner. 


Section 850, Revised Statutes, provides: 


When any clerk or other officer of the United States is sent away from his 
place of business as a witness for the Government, his necessary expenses, 
stated in items and sworn to, in going, returning, and attendance on the court, 
shall be audited and paid; but no mileage, or other compensation in addition 
to his salary, shall in any case be allowed. 
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Said section 850, Revised Statutes, is specifically applicable to 
clerks and other officers of the United States, but fixes no maximum 
allowance for the expense of travel or subsistence. The subsistence 
act of 1926, 44 Stat. 688, is general in its scope and is applicable to all 
civilian officers and employees of the Government. The maximum 
limitation upon actual subsistence expenses fixed in that act is 
applicable, therefore, to officers and employees of the Government 
entitled to reimbursement of actual necessary expenses pursuant to 
section 850. Revised Statutes. 22 Comp. Dec. 484. 

However, the maximum for actual expenses of subsistence fixed by 
the statute does not preclude the administrative regulation of ex- 
penses to a lesser amount and this office sees no reason for objecting 
to the amendment of Departmental Order 2219 to include subsistence 
expenses of employees acting as witnesses under section 850 of the 
Revised Statutes, and thus limiting their actual expenses of sub- 
sistence to $6 a day. 


(A-39997) 


SUBSISTENCE EN ROUTE TO ENCAMPMENTS—NATIONAL GUARD 
OFFICERS 


An officer of the National Guard is not entitled under section 94 of the national 
defense act of June 3, 1916, 39 Stat. 206, in addition to transportation, to 
subsistence or a per diem in lieu thereof, while en route to and from 
authorized encampments, whether such travel be with or without troops. 


Comptroller General McCarl to Maj. Rolin W. Shaw, United States Property 
and Disbursing Officer, Arizona National Guard, February 2, 1932: 


There has been received by reference of the Chief of Finance, De- 
cember 9, 1931, your indorsement of September 19, 1931, forwarding, 
with request for decision as to whether payment thereof is authorized, 
a voucher covering claim of Lieutenant Colonel Charles W. Harris, 
Forty-fifth Division, Arizona National Guard, for per diem in lieu 
of subsistence while traveling under Adjutant General Special Order 
No. 89, July 23, 1931, from Phoenix, Ariz., to Fort Sill, Okla., and 
return, to participate in an encampment held at the latter place from 
August 15 to 29, 1931, under section 94, national defense act of June 
3, 1916, 39 Stat. 206, which provides that— 


the officers and enlisted men of such National Guard while so engaged shall 
be entitled to the same pay, subsistence, and transportation as officers and 
enlisted men of corresponding grades of the Regular Army are or hereafter 
may be entitled to by law. 


This section has been uniformly construed as entitling officers of the 
National Guard to transportation, but not subsistence or other ex- 
penses incurred en route. See 11 Comp. Dec. 545, and 2 Comp. Gen. 
420. Organizational training is contemplated by the section and 
only such allowances for travel as accrue to an officer traveling with 
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troops is authorized whether or not the officer does or does not travel 
with an organization. 

Lieutenant Colonel Harris contends that as officers of the Regular 
Army detailed to attend National Guard encampments as instructors 
are allowed actual expenses or a per diem in lieu of subsistence while 
traveling in connection with such duty, National Guard officers are 
also so entitled under said section 94. By a special provision con- 
tained in section 67 of the national defense act, 39 Stat. 199, officers 
of the Regular Army are entitled to actual and necessary expenses 
incurred when traveling on duty in connection with the National 
Guard. This is a special provision for travel by Army officers in 
connection with this particular duty, and has no application to travel 
by them in connection with other duty. The assimilation under 
section 94 is as to what an officer of the Regular Army would be 
entitled to when participating in an encampment of the Regular 
Army. 

Payment of the voucher, herewith returned, is not authorized. 


(A-40081) 
TRANSPORTATION—HOUSEHOLD EFFECTS—BROKERAGE FEES 


Where the services of a customs broker in preparing and making customs entry 
have been rendered at the request or on account of Government officers 
or employees, in connection with shipments of their household effects on 
change of station at Government expense on Government B/L, the fees 
for such brokerage service, in the absence of specific statutory authority 
therefor, may not be paid from appropriated funds. Claims for such 
services are matters entirely between the carrier or broker and the officer 
or employee on whose account the services were rendered. 


Decision by Comptroller General McCarl, February 8, 1932: 

The Chicago, Burlington & Quincy Railroad Co., by letter dated 
November 5, 1931, has requested review of disallowance certificate 
No. 5387114, dated August 28, 1931, supplemental bill No. 46621, 
covering United States customs charge at Blaine, Wash., in the 
amount of $3.50. This charge represents a brokerage fee in connec- 
tion with shipment per bill of lading No. 74227, April 7, 1931, of 
household goods from Vancouver, British Columbia, to Chicago, IIL., 
by Dr. Lynne A. Fullerton, Public Health Service, on change of sta- 
tion, which was disallowed for the reason that the brokerage fee is 
not a proper charge against the United States nor authorized on 
Government shipments. 

In requesting review the claimant states: 


The shipment in question consisted of the household effects of Dr. L. A. 
Fullerton, and were not Government property, and while there was a Govern- 
ment bill of lading issued to cover transportation charges, the shipment still 
had to be entered with the U. S. Customs, and there is nothing in the regulations 
that says that the personal property of a Government employee is exempt from 
customs regulations. If this shipment had consisted of property of the U. 8S. 
Government the rule quoted would have governed. 
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The question here involved is not so much whether a shipment of 
household goods of a Government officer or employee on change of 
station, which has been authorized at Government expense on a 
Government bill of lading, is to be regarded as Government property 
and as such not subject to a charge for brokerage fees, but rather, 
even if it were not to be regarded as Government property, whether 
payment for brokerage services in preparing and making customs 
entry in such cases is authorized under available appropriations. 

The annual appropriation for the fiscal year 1931 for the Public 
Health Service as made by the act of May 15, 1930, 46 Stat. 346, 
provides : 

For freight, transportation, and traveling expenses, including the expenses, 
except membership fees, of officers when officially detailed to attend meetings 
of associations for the promotion of public health, and the packing, crating, 
drayage, and transportation of the personal effects of commission, officers, 
scientific personnel, pharmacists, and nurses of the Public Health Service, upon 
permanent change of station, $29,000 * * *, 

It has been repeatedly and consistently held by this office that in 
the absence of specific statutory authority therefor, officers and em- 
nloyees of the Government are not entitled to reimbursement of 
expenses incurred in the transfer of their household goods and per- 
sonal effects on change of station, and where such allowances are 
authorized by statute reimbursement is limited to the character of 
expenses for which specific provision is made. See 15 Comp. Dec. 
731; 4 Comp. Gen. 607; id. 818; 9 id. 434; A-87761, dated August 
15, 1931. 

The foregoing appropriation specifically provides only for the 
expenses of packing, crating, drayage, and transportation incurred 
by Public Health Service officers and employees in the transfer of 
their personal effects. In 9 Comp. Gen. 434, it was held that a 
similar appropriation (act of March 23, 1928, 45 Stat. 333), pro- 
viding “ for transportation of the Army and its supplies, * * * of 
authorized baggage, * * * and including packing and crating” 
was not available for the cost of unpacking or uncrating the house- 
hold effects of an Army officer at the new station, and in decision 
of August 15, 1931, A-37761, it was held that the cost of transit 
insurance on household goods was not authorized under a statute 
providing for the expenses incurred for packing, crating, freight, 
and drayage by customs officers and employees in the transfer of 
their household effects and other personal property. 

The act of May 15, 1930, supra, does not authorize the payment 
of any expenses incurred by Public Health Service officers and em- 
ployees in connection with the transfer of their personal effects 
except for packing, crating, drayage, and transportation. Accord- 
ingly, it must be held that said appropriation is not available for 
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payment of fees for the services of customs brokers in connection 
with such shipments rendered at the request or on account of offi- 
cers or employees of the Public Health Service. Claims for such 
services are matters entirely between the carrier or broker and the 
officer or employee on whose account the services have been rendered. 

Upon review the disallowance of the claim must be and is sus- 
tained. 


(A-2000) 
TAXES—INTERNAL REVENUE—INTEREST ON OVERPAYMENTS 


On the refund of an overpayment of Internal Revenue tax no payment of interest 
is authorized under section 614 or section 615 of the act of May 29, 1928, 
45 Stat. 791, 876-877, for any period subsequent to a date determined by the 
Commissioner of Internal Revenue and preceding the date of the refund 
check by not more than 30 days. 


Decision by Comptroller General McCarl, February 12, 1932: 

There is before this office for decision, in accordance with para- 
graph 6 of section 8 of the act of July 31, 1894, 28 Stat. 207, as 
amended by section 304, act June 10, 1921, 42 Stat. 24, the question of 
whether payment is authorized to the American Potash Co. of 
Nebraska on its claim for additional interest, in the amount of 
$3,794.91 on an overassessment of income taxes for the year 1917, 
reported to have been allowed in the amount of $61,561.96 on sched- 
ule IT-38523 dated April 14, 1930. This refund, together with inter- 
est computed at 6 per cent to May 3, 1930, in the amount of $43,- 
870.91, was paid by refund check No. 492,787, dated May 17, 1930, 
drawn by J. L. Summers, disbursing clerk, Treasury Department. 
The additional interest apparently is claimed for the period May 4, 
1930, to May 138, 1931, within 30 days of June 12, 1931, the date of 
the letter of this office authorizing the Treasury Department to pay 
the check. 

The United States, upon claims made against it, can not, in the 
absence of a statute to that end, be subjected to the payment of 
interest. United States, ex rel. Angarica v. Bayard, 127 U. 8. 251, 
260, 32 L. Ed. 159, 162, 8 S. Ct. 1156; United States v. North Caro- 
lina, 186 U. S. 211, 216, 34 L. Ed. 336, 338, 10 S. Ct. 920; Bawter v. 
United States, 51 F. Rep. 671, 675, 2 C. C. A. 411. 

The provisions of statute (act May 29, 1928, 45 Stat. 791, 876-877) 
authorizing payment of interest on claims for tax refund, which 
were in effect on May 17, 1930, the date of the refund check in the 
present case, are as follows: 


Sec. 614. INTEREST ON OVERPAYMENTS.—(a) Interest shall be allowed and 
paid upon any overpayment in respect of any internal-revenue tax, at the rate 
of 6 per centum per annum as follows: 

. . 


* . . . . 
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(2) In the case of a refund, from the date of the overpayment to a date 
preceding the date of the refund check by not more than 30 days, such date 
to be determined by the Commissioner. 


Sec. 615. Liisneae ON Fiencudtiindel, a} i chien 177 of the Judicial Code, 
as amended, is amended to read as follows: 
ee. Mie sett ee: ee 


“(b) In any judgment of any court rendered (whether against the United 
States, a collector or deputy collector of internal revenue, a former collector 
or deputy collector, or the personal representative in case of death) for any 
overpayment in respect of any internal-revenue tax, interest shall be allowed 
at the rate of 6 per centum per annum upon the amount of the overpayment, 
from the date of the payment or collection thereof to a date preceding the date 
of the refund check by not more than thirty days, such date to be determined 
by the Commissioner of Internal Revenue.” 

Prior acts had authorized payment of interest “to the date of 
* * * allowance” of a refund claim but considerable difficulty 
arose in determining what constituted the date of allowance. Girard 
Trust Company, et al v. United States, 270 U.S. 163; United States 
v. Swift & Co. 282 U. S. 468. The language of the present statute 
does not require construction but is plain that interest may be paid 
only to a date preceding the “ date of the refund check ” by not more 
than 30 days, and, while the Commissioner of Internal Revenue is 
authorized to determine upon any date, within that 30-day period, to 
which interest may be computed, neither the commissioner nor any 
other officer of the United States is authorized to fix a date which 
is not within 30 days preceding the date of the refund check, or to 
make payment of interest to a later date. 

The refund check in the present case bears only one date, namely, 
May 17, 1930, and, as to form, was correctly executed in all respects 
on that date. The American Potash Co. of Nebraska, payee of the 
check, “ By W. E. Sharp, president,” indorsed the check on or about 
May 22, 1930, and again under date of June 17, 1931. Also, the 
check bears indorsement of the Omaha Branch of the Federal Re- 
serve Bank of Kansas City dated May 23, 1930, May 29, 1930, and 
June 13, 1931, to the effect it had received payment on the check 
from the Treasurer of the United States. In addition, there appear 
on the check indorsements of the First National Bank of Lincoln, 
Nebr.—which is understood to have been claimant’s depositary— 
dated May 22, 1930, and June 17, 1931. In a memorandum which 
has been received from the Bureau of Internal Revenue the circum- 


stances are described as follows: 
. * > 


such check was apparently paid by various banks, but such pay- 
ments recovered and by letter dated June 12, 1931 (A-—2000), to the Secretary 
of the Treasury, the Comptroller General authorized repayment of the amount 
of the check “on the proper indorsement of the American Potash Company.” 

It would seem clear that if this recitation of the facts is correct 
and all inclusive, there would be no basis for any claim against the 


United States, for additional interest, which would be cognizable 
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either by the Bureau of Internal Revenue or by this office. The 
claim, under such circumstances, would not be for interest on a tax 
refund but would be for interest on moneys collected from the 
claimant generally, and withheld, and the statutory interest provi- 
sions cited would have no application, but there would be for appli- 
cation the general rule announced in United States ex rel Angarica 
v. Bayard, etc., supra. 

There has been suggested, however, that the claim in this case is 
supported by the opinion of the United States Court of Claims 
rondered June 1, 1931, in the case of M. J. Whittall, Associates 
(Ltd.) v. United States, Ct. Cls. No. K-166. In that case the re- 
fund check in payment of an overassessment of taxes due the plain- 
tiff was drawn by the Treasury disbursing agent, payable to another 
party and then sent to the plaintiff, but the check subsequently was 
reformed in this office to show the plaintiff as the payee and the 
court, after being advised that both the general counsel, Bureau of 
Internal Revenue, and officials in the Department of Justice were in 
agreement that there was no defense to the claim of the plaintiff 
for interest to a date within 30 days preceding the date on which 
the check was drawn to plaintiff’s order, so that the plaintiff could 
receive payment thereon, allowed interest to the date on which the 
check was reformed or correctly executed. In the most favorable 
view of that case it decided no more than that the date of a refund 
check is the date on which it is drawn payable to the order of the 
payee entitled to its proceeds, as is required by section 3620, Revised 
Statutes, as amended (U. S. C. 31: 492). 

Assuming that the Whittall case might be controlling of a case 
in which the facts are identical, under the doctrine of stare decisis, 
the case is not applicable to the facts of the present claim, whether 
the facts are as stated above, in the memorandum prepared in the 
Bureau of Internal Revenue, or are as stated in the claimant’s 
letter, “ By W. E. Sharp, president and general manager,” addressed 
from Lincoln, Nebr., to the Comptroller General of the United 
States, on August 28, 1930, as follows: 


Under date of June 23, 1980, the collector of internal revenue at Omaha, 
Nebraska, addressed a letter to the writer in which he stated that U. S. 
Treasury check #492,787, dated May 17. 1930, in the amount of $105,432.87 
in favor of the American Potash Company, Nebraska, had been delivered 
to me, was presented for payment by the Omaha branch, Federal Reserve Bank 
of Kansas City on June 2, 1930, and that payment was withheld upon request 
of the Comptroller General of the United States pending determination by 
him as to whether the claimant was entitled to the proceeds of the check. 

* . * 7 . * « 

The American Potash Company, Nebraska, and the Commissioner of Internal 
Revenue entered into a final agreement on Form 866, on April 13, 1980, as to 
the amount of the company’s income and excess-profits tax liability for the year 
1917, which agreement was approved by the Secretary of the Treasury. The 
amount overassessed and paid amounting to $61,561.96, plus interest thereon 
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amounting to $43,870.91, was refunded to the said company by the U. 8S. 
Treasury check in question in the amount of $105,432.87, While this check was 
deposited in the company’s local bank here on May 23, 1930, payment thereof 
has been withheld by your office, so the writer is informed. 

The fact is that this office entered a stop-payment order against the 
refund check because of circumstances having come to attention here 
which appeared to require investigation of the entire account of the 
claimant with the United States, respecting its tax liability for 1917 
and subsequent years, and which seemed to indicate the interests of 
the United States might be prejudiced very seriously should payment 
be made on the check before such investigation was complete. The 
propriety of such action, under the circumstances, is not open to ques- 
tion. Longwill v. United States, 17 Ct. Cls. 291; Charles v. United 
States, 19 id. 316,319; S. S. White Dental Mfg. Co. v. United States, 
66 id. 624; Ex Parte Rock, 171 Fed. Rep. 240-241; Vol. IV, First 
Comptroller’s Decisions (Lawrence 1883) pp. XX XIT, XX XITI. 

The circumstances which came to attention, were these: 

The plant of the claimant was destroyed by fire early in 1921, and 
the net proceeds of certain fire insurance policies aggregating $106,000 
were paid to the claimant under an order of the United States Dis- 
trict Court for the District of Nebraska entered December 17, 1921. 
The banking records of the claimants were reported to show, also, 
that, through W. E. Sharp, president, a demand note of the claimant 
for $13,937 was executed February 15, 1922, payable to the claimant’s 
depositary, First National Bank of Lincoln, Nebr., on which note the 
claimant obtained $10,000 February 16, 1922, and $3,641.42 on June 2, 
1926. Other similar notes are reported to have been negotiated in 
an aggregate of several thousands of dollars over a period extending 
at least to November 23, 1927. 

Notwithstanding these substantial financial transactions in the 
name of the claimant and the pressing of its claim before the Bureau 
of Internal Revenue in Washington for refund of 1917 taxes and 
interest, in the sum of approximately $100,000, the identical officers 
responsible for such transactions and engaged in prosecuting the 
claim had neglected to file any Federal tax returns for the claimant 
for the years 1923 to 1929, inclusive, and the failure of the collector 
of internal revenue at Omaha to question this omission to file re- 
turns was due to representations made on June 21, 1922, by the said 
W. E. Sharp, as president of claimant to the secretary of state of the 
State of Nebraska, as follows: 


W. E. Sharp, being duly sworn, deposes and says he is the president of the 
American Potash Company of Nebraska, and said American Potash Company 
of Nebraska has not been in operation for nearly two years, the plant having 
been closed down on December 6, 1920, on account of no sales for potash. On 
April 2nd, 1921, said plant was totally destroyed by fire and said American 
Potash Company of Nebraska has been in process of liquidation since that time. 








me 
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On July 31, 1923, the following affidavit was filed with the Secre- 
tary of State of Nebraska: 


This is to certify that we, W. BE. Sharp, president, and F. J. Sharp, treasurer 
of the American Potash Company of Nebraska, are the respective officers of 
such corporation * * *. The stock of the American Potash Company of 
Nebraska became worthless and we ask that the corporation be dissolved, and 
enclose herewith required fee of $5. 

These representations resulted in entries being made on the official 
State records, that there had been a dissolution of the claimant cor- 
poration in 1922 and/or in 1923. It was primarily due to such repre- 
sentations, moreover, that the claimant was able to and did avoid 
payment of any State corporation or occupation taxes during the 
years 1923 to 1929, inclusive, and by reason of claimant’s said course 
of conduct in these respects the collector of internal revenue at Omaha 
was led, in connection with the failure by Deputy Collector Main 
to collect on two distraint warrants covering the assessment of addi- 
tional income taxes from the claimant in a sum exceeding $180,000 
for the taxable years 1918 and 1919, to make a report to the Commis- 
sioner of Internal Revenue at Washington, D. C., on September 19, 
1927, as follows: 


The American Potash Company was dissolved in the year 1922. It filed its 
final return February 14, 1923, showing no business transacted and with copy 
of dissolution notice attached. * * 

We are therefore confronted with this situation. There are no officers of the 
corporation at the present time, there was no distribution of assets, and there is 
no one and no property against which distraint proceedings would lie. 

It was not until after the refund check of May 17, 1930, was drawn 
that the claimant obtained its reinstatement as a subsisting corpora- 
tion, on the books of the secretary of state for Nebraska; and, while 
claimant is reported to have filed delinquent Federal tax returns for 
the tax years 1923 to 1929, sometime in May, 1930, apparently after 
May 17, 1930, and more than two months after the returns for 1929 
were due, this office was advised by the Commissioner of Internal 
Revenue as late as September 6, 1930, that these returns had not been 
audited, his statement in that respect being as follows: 


You are advised that the returns filed by this taxpayer for the years 1923 
to 1929, inclusive, are now in progress of an intensive audit. As soon as the 
audit is completed, you will be fully advised in the matter. 

Until these returns were audited and determination had been made 
respecting whether the claimant should be assessed additional taxes 
for the years for which it was delinquent in filing returns, and re- 
specting whether the claimant was liable to penalties for such de- 
linquencies it was necessary to maintain in force the stop order 
against payment of the refund check drawn to claimant’s order on 
May 17, 1930. The situation was one arising solely from the claim- 
ant’s own failure to comply with statutory laws and the equivocal 
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course of conduct pursued by its officers, their acts in each particular 
having operated to secure at least some temporary advantage to the 
claimant. 


Should the basis upon which the claim apparently is made, there- 
fore, be accepted, to wit, that payment of the refund check dated 
May 17, 1930, was not made to claimant in May, 1930, but was with- 
held and made in June, 1931, no additional interest would be due. 
The check was finally paid in the exact form in which it was drawn 
and there can be no dispute about its date being May 17, 1930. 
Under prior acts, interest was authorized to be paid to the date of 
allowance of the refund claim and the present law authorizes interest 
to be paid to the date of the refund check. No interest on behalf of 
the United States can be paid for any period subsequent to those 
dates, depending in each instance on which interest statute is con- 


trolling. S. S. White Dental Mfg. Co. v. United States, 66 Ct. Cls. 
624. 


There is no authority of law for the payment of additional interest 
to the claimant and the claim will be for disallowance. 


(A-38695) 
SATURDAY HALF-HOLIDAYS—LEAVE OF ABSENCE WITHOUT PAY 


In computing the leave and pay for Saturday of employees of the Navy Yard 
regularly required to work seven hours per diem, the benefits of the Satur- 
day half-holiday should be given only to those in a pay status at the close 
of business on Saturday. 


Comptroller General McCarl to the Secretary of the Navy, February 12, 1932: 


Consideration has been given to your letter of February 1, 1932, 
as follows: 


By decision A-38695 of September 29, 1931, you approved a tentative schedule 
of computation covering leave and pay of civilian employees on Saturdays on 
an eight-hour day basis. In the concluding paragraph of said decision you 
stated that an employee if in a pay status part of Saturday but in a non-pay 
status at the close of business on such day generally should be given no benefit 
of the shorter day, pay for the portion of the day’s work to be computed on 
the basis of a regular working day. Therefore a per annum seven hour em- 
ployee on leave without pay on Saturday would be charged one-seventh of a 
day’s pay for each hour absent. 

The difficulty experienced in endeavoring to comply with these instructions 
is shown by enclosed copies of letter of November 23, 1931, from the comman- 
dant of the naval operating base, Hampton Roads, Va., and of November 17, 
1931, from the commandant of the navy yard, Washington, D. C. 

In the interest of economy and efficiency it is believed that the computations 
of both leave and pay should be uniform. If the eight-hour basis is used for 
a seven hour employee on Saturday and the same employee is absent without 
pay part of a day or any other day during the same week, the final extension 
on the roll will be a computation in a fraction with a denominator of fifty-six, 
since the basis must be sevenths on other working days. 

To obtain a uniform method of computing leave without pay of all seven 
hour employees and to avoid the complications created by the use of large 
fractions, it is recommended that a separate schedule for seven hour employees 
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be approved. A draft of such schedule is submitted with the recommendaticn 
that it be approved to govern the computation of leave and pay for seven hour 


employees on Saturdays. 

Your letter, particularly the third paragraph, and the proposed 
schedule for computing leave and pay of 7-hour employees on Sat- 
urday, shows a misconception of the two general rules announced in 
said decision of September 29, 1931, 11 Comp. Gen. 119, 121, as 
follows: 

If a per diem or a per annum employee is properly entitled to the part 
holiday with pay, active duty pay for part of a Saturday should be computed 


on the basis of a 4-hour day, each hour’s work being computed as one-fourth 


of a day’s pay, whether the regular number of hours worked on other days 
be seven or eight. * * * 


However, an employee in a pay status part of a Saturday but in a nonpay 
status at the close of business on such day generally should be given no 
benefit of the shorter day, pay for the portion of the day worked to be com- 
puted on the basis of a regular working day. The proposed instructions should 
be amplified accordingly. 

See, also, decision of October 7, 1931, 11 Comp. Gen. 129, holding 


as follows, quoting from the syllabus: 


An arsenal employee in a nonduty status the first part of the four hours 
constituting a day’s work on Saturday, but in a duty status at the close of 
business on that day, and who is otherwise entitled to Saturday half holiday 
with pay, is entitled to pay for that part of Saturday worked on the basis 
of a 4-hour day, each hour worked being computed-as one-fourth of a day’s 
pay. 

See, also, decision of December 3, 1921, 11 Comp. Gen. 216, hold- 
ing as follows, quoting from the syllabus: 


A per annum employee working on an eight-hour basis in a pay status 
part of a Saturday but in a nonpay status at the close of business on such 
day, may be given no benefit of the shorter day, pay for the number of hours 
worked on Saturday to be computed on the basis of a regular working day, 
or one-eighth of a day’s pay for each hour worked. 

The decision of September 29, 1931, supra, did not hold and was 
not intended to hold that the schedule therein appearing on an 
8-hour basis should be used for computing leave and pay for 7-hour 
employees on Saturday. Possibly confusion has arisen from the 
statement in the decision that the first or general rule of computing 
each hour’s work on Saturday as one-fourth of a day’s pay would 
be applicable “whether the regular number of hours worked on 
other days be seven or eight.” This meant that if any full-time 
employee was entitled to the benefits of a Saturday half holiday, 
that is, not in a leave-without-pay status at the close of business on 
Saturday, and was otherwise entitled to the half holiday, each hour’s 
work on Saturday, which is a day of four hours in length, should be 
computed as one-fourth of a day’s pay irrespective of the number of 
hours the full-time employees were regularly required to work on 
other days of the week. This rule would not apply where the em- 
ployee was not entitled to the benefits of the Saturday half holiday 
as under the second rule quoted from said decision, 
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Therefore, in the schedule submitted for approval with your let- 
ter for computation of leave and pay of 7-hour employees on Satur- 
day, the sixth and the last two items under the general heading 
“On leave without pay” and the specific headings “Total paid ” 
and “ Without pay ” were erroneous, 

The correct schedule for computation of leave and pay of 7-hour 
employees regularly working on Saturday from 8 a. m. to 12 noon, 
is as follows: 

Saturday leave with pay 


Hours | Charge Charge ; | Charge leave 
working | Charge rl holiday leave va oe Sean 
: heer ee 

4 % 

% 34 
24 34 
% M, % 
0 ; 0 


On leave without pay 





] : 5 
Hours working Charge job | sane Sa Total paid | % a 
lhour 8 9-- uy 84 
2hours 8-10_- us 5% 
3 hours 8-11-_- % ? 
lhour 9-10.. “4 § 
2hours 9-11__ 24 54 
3 hours 9-12__ 1268 %s M% 
1 hour 10-11_- \ 0 % 
2 hours 10-12_- 85 868 3 
l hour 11-12_- Me %e 





Yj 


4 
7/4 
% 


| 
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| 


There would appear to be no reason for the figures under the 
heading “ When picked up later, charge” as proposed. If for any 
proper reason the leave without pay is later charged to leave with 
pay, the first schedule above stated would be applicable. 

The larger fractions are necessary only in cost accounting to 
charge the proper portion of a partial day’s pay on Saturday to the 
job and to the holiday, and otherwise will not be involved in com- 
puting leave and pay of 7-hour annual employees throughout the 
service. 


(A-40218) 


RELIEF OF POSTMASTERS—LOSSES OCCASIONED THROUGH BANK 
FAILURES 


Under the provisions of the act of January 21, 1914, 38 Stat. 279, as amended, 
providing for the allowance by the Postmaster General of claims of or 
credits to postmasters in cases of losses of funds resulting from burglary, 
fire or other unavoidable casualty, and in cases of remittances lost or 
stolen while in transit, there is no authority to grant relief to postmasters 
in cases where a draft is drawn upon a bank, and due to the failure of the 
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bank the draft is not paid, for the reason that in those cases there is neither 
a loss of funds resulting from burglary, fire or other unavoidable casualty, 
nor a loss or theft of funds while in transit, the loss being attributable 
directly to the deposit of funds with the bank to cover the draft, and the 
failure of the bank. 


Comptroller General McCarl to the Postmaster General, February 12, 1932: 

There has been brought to my attention the order of the Post- 
master General, dated November 30, 1931, allowing, under the act 
of January 21, 1914, 38 Stat. 279, as amended, a claim for $101.28 
loss in transit April 23, 1931, in favor of Della N. Hawthorne, former 
postmaster, Millsboro, Pa. It appears that the amount in question 
represented a draft drawn for the transmission of postal funds in 
the hands of the postmaster at Millsboro by the First National Bank 
at that place, which closed its doors before payment of the same. 

The act of January 21, 1914, as amended, and as now appears in 
the United States Code as section 49, Title 39, provides: 


Adjustment of claims of postmasters and Navy mail clerks for losses by 
burglary and fire. The Postmaster General may investigate all claims of post- 
masters, Navy mail clerks, and assistant Navy mail clerks, for the loss of 
money-order funds, postal funds, postal-savings funds, postage stamps, stamped 
envelopes, newspaper wrappers, postal cards, postal-savings cards, postal-sav- 
ings stamps, postal savings certificates, United States war savings certificate 
stamps, United States Government thrift stamps, war-tax revenue stamps, and 
funds received from the sale of such stamps belonging to the United States in 
the hands of such postmasters, Navy mail clerks, or assistant Navy mail clerks, 
and for the loss of key-deposit funds, funds deposited to cover postage on 
mailings, and funds received as deposits to cover orders for stamped envelopes, 
in the hands of such postmasters, Navy mail clerks, or assistant Navy mail 
clerks, resulting from burglary, fire, or other unavoidable casualty, and if he 
shall determine that such loss resulted from no fault or negligence on the part 
of such postmasters, Navy mail clerks, or assistant Navy mail clerks, may 
pay to such postmasters, Navy mail clerks, or assistant Navy mail clerks, or 
credit them with the amount so ascertained to have been lost or destroyed, 
and may also credit postmasters, Navy mail clerks, or assistant Navy mail 
clerks with the amount of any remittance of money-order funds, postal funds, 
postal-savings funds or funds received from the sale of United States war- 
savings certificates stamps, United States Government thrift stamps, and war 
tax revenue stamps, made by them in compliance with the instructions of the 
Postmaster General, which shall have been lost or stolen while in transit by 
mail from the office of the remitting postmaster, Navy mail clerk, or assistant 
Navy mail clerk to the office designated as his depository, or after arrival at 
such depository office and before the postmaster at such depository office has 
become responsible therefor. No claim exceeding the sum of $10,000 shall be 
paid or credited until after the facts shall have been ascertained by the Post- 
master General and reported to Congress, together with his recommendation 
thereon, and an appropriation made therefor. All such claims must be pre- 
sented within six months from the time the loss occurred. The Postmaster 
General shall report his action herein to Congress annually with his reasons 
therefor in each particular case. 


It will be noted that this law authorizes the Postmaster General 
to allow claims of or credits to postmasters, etc., in two classes of 
cases, viz (1) in cases of losses resulting from burglary, fire, or other 
unavoidable casualty, and (2) in cases of remittances made in com- 
pliance with instructions of the Postmaster General which shall 
have been lost or stolen while in transit. 

136605°—32-—21 
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It appears that the present practice of allowing claims of post- 
masters under the act of 1914, supra, on account of losses occasioned 
by reason of a bank draft being dishonored due to the failure of 
the bank issuing the same, is based upon an opinion of the Solicitor 
of the Post Office Department, dated September 22, 1924, in which 
it was held in substance that inasmuch as section 114, Postal Laws 
and Regulations of 1924, paragraph 3, clearly authorizes postmasters 
to make remittances by drafts issued by national or State banks, it is 
obvious that in the absence of fraud or negligence on the part of the 
postmasters they should be relieved of responsibility for loss, either 
partial or entire, resulting from insolvency of banks, such a loss 
being considered as in the nature of an unavoidable casualty under 
the act of 1914. 

While there may be equity in the reasoning of the solicitor, supra, 
the letter of the law of 1914 does not embrace such cases. The first 
class of cases covered by that law as to which there is authorized 
the allowance of claims or credits for losses resulting from unavoida- 
ble casualties contemplates losses of funds while in the possession of 
the postmaster and not cases in which, as in the present matter, the 
funds have been turned over to a bank for the purchase of a draft. 
It is evident also that there was not in this case any loss in transit, 
as provided against under the second class of cases covered by that 
law, since the draft was received, but payment thereon was refused 
by reason of the failure of the bank. The loss, while it may be said 
to have resulted as an incident to remitting the funds, is not a loss 
“ while in transit by mail ” as contemplated by the act of 1914. The 
proximate and primary cause of the loss in such cases is not a loss 
or theft of the funds in transit but the failure of the bank. 

Section 3847, Revised Statutes, authorizes postmasters holding 
public funds for the United States to deposit the same in national 
or State banks, but it provides that such deposit shall be at their 
own risk and in their official capacity. The transaction of deposit- 
ing funds with a bank for the purchase of a draft must be considered 
on the same basis, and the postmaster held responsible as in other 
eases of bank failures where funds are held on deposit for the post- 
master in his official capacity. 

In the case of Della N. Hawthorne, former postmaster at Mills- 
boro, it appears that there has been received a dividend of 30 per 
cent on the amount of the draft amounting to $30.39, leaving a net 
loss in the case of $70.89. This amount will be carried as a charge 
in the accounts of the former postmaster and the proper action taken 
for the collection of the same. Meanwhile, the matter is brought to 
your attention so that the proper administrative action may be 
taken towards correction of the erroneous practice which seems to 
be followed in this connection by the Post Office Department. 
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(A~40658) 
MILEAGE—USE OF OWN AUTOMOBILE AT HEADQUARTERS 


Transportation by privately owned automobile between headquarters and points 
from 4% to 7 miles distant does not constitute a travel status, being sub- 
stantially duty at headquarters, and accordingly under the act of February 
14, 1931, 46 Stat. 1103, payment for the travel at mileage rates for the use 
of the automobile is not authorized. 


Comptroller General McCarl to Charles E. Molster, Disbursing Clerk, Com- 
merce Department, February 12, 1932: 


There has been received your request of January 20, 1932, for re- 
view of the action of this office in disallowing credit for the amount 
of $3.99 paid on voucher 11293 of your August, 1931, account to Aero- 
nautical Inspector Joe T. Shumate, covering mileage at 7 cents per 
mile for the use of his privately owned automobile in traveling on 
July 18, 19, 20, 23, and 25, 1931, to airports located 414, 514, or 7 miles 
from Indianapolis, Ind., his official station. 

Credit for the several payments was disallowed on the ground that 
an employee making trips of only short distances beyond the city 
limits of his headquarters in his personally owned automobile is sub- 
stantially on duty at headquarters while making such trips and, con- 
sequently, is not entitled under the act of February 14, 1931, 46 Stat. 
1103, to mileage therefor. 

The request for reconsideration of the disallowance is based upon 
the following statement submitted by the Chief, Administrative 
Division, Aeronautics Branch, Department of Commerce: 


I note that the General Accounting Office still suspends the amount of $3.99 
covering trips made by Mr. Shumute in his personally owned automobile to 
visit airports which were outside the city limits of his headquarters, and 
which trips had he not used this means of transportation would have been 
allowable and would have cost the Government substantially more than the 
mileage claimed by Mr. Shumate. As pointed out in our letter of December 
2, 1931, it has been established by the General Accounting Office that for the 
purpose of computing allowances for trips on a mileage basis a person’s 
headquarters should be considered as the corporate limits of the town in 
which he is headquartered, and we therefore see no reason why the item of 
$3.99 should not be allowed. The General Accounting Office in their suspension 
quote no decisions in the matter but just make an arbitrary statement to the 
effect that this travel was substantially within the headquarters of the employee 
concerned and it is therefore not allowed. It should be pointed out that in 
each of these cases Mr. Shumate had performed duty at his headquarters 
prior to making the trip and that the trip was not for the purpose of securing 
meals, nor were any of the trips from his last place of duty to his residence. 
In view of the above, it is requested that this case be approved and the 
suspension removed. 


The act of February 14, 1931, 46 Stat. 1103, provides: 


That a civilian officer or employee engaged in necessary travel on official 
business away from his designated post of duty may be paid, in lieu of actual 
expenses of transportation, under regulations to be prescribed by the President, 
not to exceed 8 cents per mile for the use of his own motor cycle or 7 cents 
per mile for the use of his own automobile for such transportation, whenever 
such mode of travel has been previously authorized and payment on such mile- 
age basis is more economical and advantageous to the United States. This act 
shall take effect July 1, 1931, and all laws or parts of laws are hereby modified 
or repealed to the extent same may be in conflict herewith. 
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The above act permits the payment of mileage for the use of 
privately owned automobiles only when engaged in “necessary 
travel ” away from designated post of duty. It has been repeatedly 
held that absences from headquarters of 10 hours or less between the 
hours of 8 a. m. and 6 p. m. do not constitute a travel status. 5 Comp. 
Gen. 100, 128, 215. Where trips from headquarters are made by 
automobile leaving shortly before 8 a. m. and/or returning shortly 
after 6 p. m., the necessity for leaving and returning before and 
after such hours, respectively, must be shown. 5 Comp. Gen. 449. 

In decision of January 11, 1932, A-401236, 11 Comp. Gen. 271, 
addressed to the Secretary of Agriculture, it was held that— 


The act of February 14, 1931, 46 Stat. 1103, permits reimbursement to an 
employee for the use of his personally owned automobile upon a mileage basis 
only when “engaged in necessary travel on official business away from his 
designated post of duty.” It has been held repeatedly that travel from home 
or headquarters for a distance of four or five miles or less, is substantially 
duty at headquarters and does not place the employee in a travel status, See 
decisions to you of September 8, 1931, and October 5, 1931, A-38422, and the 
eases therein cited. 

Reimbursement for use of a privately owned automobile for transportation 
within the limits of employee’s headquarters would be in contravention of the 
act of July 16, 1914, 38 Stat. 508, unless chargeable under an appropriation 
which is specifically available for the maintenance and operation of motor- 
propelled passenger-carrying vehicles. 10 Comp. Gen. 409; 11 id. 67; id. 91. 
Even when chargeable under an appropriation available for maintenance and 
operation of passenger-earrying vehicles. reimbursement for the use of pri- 
vately owned automobile at employee's official headquarters is limited to reim- 
bursement of actual expenditures, such as the cost of gasoline and oil actually 
consumed, and in such cases it must be established by competent evidence that 
no part of such expenditures were due to the use of the automobile upon 
private or personal business or pleasure. 2 Comp. Gen. 329. * * 


See, also, 6 Comp. Gen. 212. 

Under the decisions cited the disallowance of credit for mileage 
charged by the inspector for travel in his personally-owned auto- 
mobile to airports located at short distances outside the limits of his 
official station was correct, and, accordingly, is sustained. 


(A-10554) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION— 
PRESUMPTION OF DEATH 


In all cases where the rule of the evidence of presumption of death of a veteran 
after an unexplained absence of seven years has been invoked, the veteran 
judicially declared dead, and the face of an adjusted service certificate 
paid to a person lawfully entitled thereto, all rights based on the same 
veteran's service under the World War adjusted compensation act have 
been exhusted, and the General Accounting Office must decline to return 
the certificate to the Veterans’ Administration, even though it appears the 
veteran is not dead. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, 
February 17, 1932: 


This office is in receipt of a request dated November 9, 1931, from 
the Director of Finance, Veterans’ Administration, for the return 
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of the World War adjusted service certificate issued to Barton Jesse 
Peaker, A-498,182, on file in this office, the face value of which, less 
a loan plus interest, was paid September 8, 1930, to Mrs. Nina B. 
Peaker, mother, as administratrix of the estate of the veteran, based 
on a decree, dated June 9, 1930, by the probate court of Ramsey 
County, Minn., that the veteran was presumed to be dead because of 
an unexplained absence of seven years. 

It appears that on November 13, 1917, the veteran was discharged 
from the military service because of a mental disability and there- 
after was confined to the lowa State Reformatory, from which he 
was paroled on November 21, 1921, for the purpose of receiving 
hospital treatment; that during 1922 he was adjudged insane and in- 
competent and a guardian appointed for him; that sometime in 1923 
he disappeared ; that in January, 1926, an application for an adjusted 
service certificate was filed, apparently by the guardian, on the basis 
of which a certificate was issued in favor of the veteran whose where- 
abouts was then unknown; and that it is now known the veteran 
is residing in the State of New York and, it is understood, has 
requested the return of his adjusted service certificate. 

Section 312 (a) and (d) of the World War adjusted compensation 
act, as amended by section 4 of the-act of May 29, 1928, 45 Stat. 
948, 949, provides as follows: 


(a) If satisfactory evidence is produced establishing the fact of the con- 
tinued and unexplained absence of any individual trom his home and family 
for a period of seven years, during which period no intelligence of his exist- 
ence has been received, the death of such individual as of the date of the 
expiration of such period shall, for the purposes of this act, be considered as 
sufficiently proved. 

* * * * > * * 

(d) In the case of a veteran, if it appears that he is still living, payments 
to dependents in respect of his death shall cease, and, if he has filed a valid 
epplication under the provisions of section 302, any payments already made 
shall be deducted from the face value of his adjusted service certificate, or 
from the amount of his adjusted service credit if such credit is not more than 
$50. In the case of a dependent, if it appears that such dependent is still 
living, payments to dependents later in preference under this act shall cease, 
and, if such dependent has filed a valid application under the provisions of 
section 604, the remainder of the payments shall be made in accordance with 
the provisions of Title VI. 


While ordinarily the presumption of death after an unexplained 
absence of seven years is a rule of evidence which is rebutted by the 
actual facts showing the person to be alive after the 7-year period 
has expired and even after a judicial decree of death, thereby render- 
ing the decree of no force and effect, in the instant matter it is 
reasonably clear that the Congress intended to do something more 
than make available to beneficiaries of the World War adjusted com- 
pensation act the rule of evidence of presumption of death after 
an unexplained absence of seven years. In addition, it was sought 
to vrotect the United States from duplicate payments under the 
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statute based on the same veteran’s service in all cases where said 
rule of evidence has been invoked. The statute does not specifically 
cover a case where the entire face value of the adjusted service 
certificate has been paid to a beneficiary or dependent of the veteran 
presumed to be dead after an unexplained absence of seven years, 
but there would appear to be no sound reason for making a dis- 
tinction between cases where the beneficiaries or dependents of the 
veteran have collected only his adjusted service credit in whole or in 
part before it had been applied to purchase a certificate, and cases 
where the entire face value of the certificate had been collected after 
the service credit had been applied to purchase of certificate. In 
fact, in the latter case, more than the service credit would have been 
paid, 

In this case the guardian, whose action was of the same effect as that 
of the veteran, applied for and received an adjusted service certificate 
by the application toward its purchase of his adjusted service credit, 
and the face value of the certificate has been paid to the mother of 
the veteran as the administratrix of his estate based upon a judicial 
decree of death after an unexplained absence of seven years. Accord- 
ingly, all rights based on this veteran’s service under the World War 
adjusted compensation act have been exhausted. 

You are advised, therefore, that on the basis of the available facts 


of record, this office must decline to return the adjusted service certifi- 
cate in this case. 


(A-40827) 
MEDICAL TREATMENT—NAVY OFFICERS 


Section 1586, Revised Statutes, prohibits payment from public funds of expenses 
for private medical and hospital service incurred by an officer of the Navy 
while on leave, notwithstanding that by reason of being taken suddenly ill 
and the emergent nature of his illness, his removal to a naval hospital was 
prevented. 


Comptroller General McCarl to the Secretary of the Navy, February 17, 1932: 

There has been received your submission of February 9, 1932, of 
the claim of Lieut, Emmett P. Forrestel for reimbursement of ex- 
penses in the amount of $1,057.75 incurred by him for private medi- 
cal and hospital treatment from December 12 to 27, 1931, under 
circumstances as follows: 

While on duty in the Bureau of Engineering, Navy Department, 
Washington, D. C., he was granted leave from December 11 to 13, 
1931, and while riding on a subway train in New York City on 
December 12, 1931, was taken suddenly ill; went to a hotel and called 
a private physician, who diagnosed his illness as perforated gastric 
ulcer, and advised immediate operation. In the opinion of the pri- 
vate physician, transfer to the United States Naval Hospital, Brook- 
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lyn, N. Y., was considered too long and dangerous, and he was 
removed to the Murray Hill Sanitarium near by and operated on 
immediately, the operation being completed within an hour of the 
physician’s call at the hotel. He remained under treatment in the 
sanitarium until December 27, 1931, when he was removed to the 
United States Naval Hospital, Brooklyn, N. Y. Certificates of at- 
tending physicians to the effect that an immediate operation was 
necessary and that transfer to the naval hospital for operation would 
have been extremely dangerous have been submitted. Lieutenant 
Forrestel states that he had been under treatment in the naval hospi- 
tal, New York, for a gastric-ulcer condition and that slight symptoms 
had recurred from time to time until the acute attack on December 
12, 1931. You asked whether payment of the claim by the Navy 
Department is authorized. 

It appears from the correspondence that Lieutenant Forrestel is 
under the impression that something said in decision of December 
18, 1931, A-38948, permits favorable consideration of his claim. 
That decision relates to medical treatment of an enlisted man on 
furlough or leave of absence. 

Section 1586, Revised Statutes, provides that— 


Expenses incurred by any officer of the Navy for medicines and medical 
attendance shall not be allowed unless they were incurred when he was on 
duty, and the medicines could not have been obtained from naval supplies, or 
the attendance of a naval medical officer could not have been had. 


That this statute plainly and positively prohibits payment from 
public funds of expenses for medical or hospital treatment of officers 
of the Navy incurred when not on duty was expressed by the Court 
of Claims in Morrow v. United States, 65 Ct. Cls. 35, 38, as follows: 


* * * The language of the statute is plain and free from ambiguity. Its 
purpose and intention are equally clear. The Government maintains well- 
equipped hospitals at posts and stations, with medical supplies, and a corps of 
efficient and capable medical officers. An officer, or other member of the serv- 
ice, in the Army or Navy. when on duty at such posts or stations, is entitled 
to medicines and to medical treatment free of charge. If on detached duty at 
a place where such medicines and treatment were not available he might be 
reimbursed for necessary expenditures for such service. In no circumstances 
is he entitled under the law to reimbursement unless such expenses were 
incurred when he was on duty. * * * 


Lieutenant Forrestel was on leave of absence and not on duty when 
the hospital and medical expenses in question were incurred, and sec- 
tion 1586, Revised Statutes, prohibits the allowance of expenses 
of medical treatment in these circumstances. 


(A-40656) 
APPROPRIATIONS—SPECIFIC VS. GENERAL—NAVY DEPARTMENT 
Where Congress has directed the use of specific funds for the construction of 


certain naval hospitals, the costs of foundation borings and tests on the site 
of the proposed buildings, preliminary to drawing specifications, etc., for 
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the construction of the buildings, performed under contract, such work 
being made necessary by reason of the authorized project, are chargeable to 
such funds and not to the general administration appropriation under the 
Navy Department, “ Maintenance, Bureau of Yards and Docks.” 


Comptroller General McCarl to the Secretary of the Navy, February 18, 1932: 

There was submitted to this office for preaudit Bureau of Yards 
and Docks voucher No. 1, in favor of Triest & Earle (Inc.), approved 
for payment under the appropriation “ Maintenance, Bureau of 
Yards and Docks, 1932,” in the sum of $495, representing the first 
partial payment under contract Noy-1319, covering foundation bor- 
ings and tests on the site of the proposed naval hospital buildings at 
Philadelphia, Pa., the erection of which was authorized by the act of 
February 12, 1931, 46 Stat. 1091. 

The voucher was returned to the Bureau of Supplies and Accounts 
by preaudit difference statement dated January 18, 1932, upon the 
theory the naval hospital fund, as authorized by the act of February 
12, 1931, should be charged with the amount of this voucher instead 
of the appropriation administratively designated. In support of the 
administrative action in the matter there has been attached to the 
voucher Ist indorsement of the Bureau of Yards and Docks dated 
January 26, 1932, in which the following statements are made: 


2. The general purpose of contract Noy-1319 is to provide engineering data 
required by the Bureau of Yards and Docks to enabie it to have prepared plans 
and specifications preliminary to the construction of foundations for the au- 
thorized naval hospital buildings at Philadelphia. The subject contract work 
should be differentiated from the contemplated construction work. This con- 
tract covers no work of the latter classification. 

8. Article 481, Navy Regulations, provides that the duties of the Bureau of 
Yards and Docks shall comprise the design of the public works of the Navy. 
The appropriation “ Maintenance, Bureau of Yards and Docks,” provides for the 
labor and materials necessary for the general maintenance of the activities and 
properties under the cognizance of the bureau. The collection of engineering 
data is one of the activities of the bureau. The contract work is in the field 
and the general field appropriation is, therefore, applicable unless there is a 
more specific appropriation for the particular work involved, i. e., the subject 
contract work. 

4. Public Act No. 620, 7ist Congress, authorizes the Secretary of the Navy to 
construct hospital buildings at Philadelphia and provides that $100,000 towards 
the “buildings, equipment, accessories, and appurtenances,” shall be expended 
from the naval hospital fund. It also provides that the “ buildings, equipment, 
accessories, utilities, and appurtenances” shall not cost in excess of $3,000,000. 

5. In the accomplishment of a public works project there are always certain 
costs in the nature of administrative or overhead expenses which are charged 
to general appropriations, such as pay of officer personnel, salaries of civilian 
personnel, office supplies, engineering equipment and supplies, ete. The subject 
contract raises a question as to where the line shall be drawn between such 
general expenses and the cost of the authorized project. 

6. The collection of ordinary engineering data preliminary to the preparation 
of plans and specifications in this case was believed to fall on the side of 
routine administrative work by the bureau rather than on the side of actual 
eonstruction work and hence a matter to be handled and paid for by the bu- 
reau out of its reguiar working appropriation. If the bureau had had under 
its control the necessary personnel, regularly employed, and the requisite equip- 
ment the work would have been accomplished as a charge against the general 
appropriation. It was considered that the accomplishment of the work by con- 
tract would not affect the question of the appropriation involved. 
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7. As the administrative agency charged with the application of the ap- 
propriations involved the bureau considers the contract obligation as properly 
chargeable to the appropriation indicated and recommends that certification of 
the voucher be again requested. 

With particular reference to the statements made in paragraph 5, 
supra, this office agrees that the collection of ordinary engineering 
data preliminary to the preparation of the plans and specifications 
for the accomplishment of a project authorized by law, as well as 
other administrative and overhead expenses incident to the accom- 
plishment of the authorized project, are charges properly to be 
borne by the general appropriation of the Bureau of Yards and 
Docks where the labor and services are performed by regular em- 
ployees of the bureau. The same is true as to office supplies, engi- 
neering equipment, etc., if necessarily used incident to the per- 
formance of the regular administrative work of the bureau. That 
rule, however, is not applicable where the work to be done, as in 
the present case, pertains only to the particular project for which a 
specific appropriation has been made by the Congress, and is not 
involved with the general administrative work of the bureau but 
is to be done under a separate contract. 

The appropriation “ Maintenance, Bureau of Yards and Docks,” 
as made by the act of February 28, 1931, 46 Stat. 1443, provides 
in general: 

For the labor, materials, and supplies necessary, as determined by the Sec- 
retary of the Navy, for the general maintenance of the activities and properties 
now or hereafter under the cognizance of the Bureau of Yards and Docks, 
including accident prevention; * * * 

It should be noted, the general terms of this appropriation make 
the funds thereunder available for the maintenance of existing facili- 
ties and properties and it appears to have been the practice to con- 
sider that, as to new projects, specific appropriations to cover would 
be used. 

The act of February 12, 1931, provides in sections 1 and 3 as 
follows: 


That the Secretary of the Navy is hereby authorized to construct hospital 
buildings, and to provide equipment, accessories, utilities, and appurtenances 
pertaining thereto, on land already acquired or hereby authorized to be 
acquired therefor by purchase, gift, or otherwise, at or in the vicinity of Phila- 
delphia, Pennsylvania, subject to appropriation hereafter made; the land, if 
purchased, tv cost not in excess of $200,000; and the buildings, equipment, 
accessories, utilities, and appurtenances to cost not in excess of $3,000,000: 
Provided, That of the above amounts $200,000 for the purchase of land and 
$100,000 for the buildings, equipment, accessories, and appurtenances, in all 
$300,000, shall be expended from the naval hospital fund. 

* * ae % ~ * « 

Sec. 3. The Secretary of the Navy is hereby authorized to employ, when 
deemed by him desirable or advantageous, by contract or otherwise, outside 
professional or technical services of persons, firms, or corporations, to such 
extent as he may require for the purposes of this act, without reference to the 
classification act of 1923, as amended, or to section 3709, of the Revised 
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Statutes of the United States, in addition to employees otherwise authorized, 
and expenditures for such purpose shall be made from the naval hospital 


fund. 

It is provided in specific terms by the above law that the cost of 
the land, if purchased, should not exceed $200,000 and the cost of the 
buildings, equipment, accessories, utilities, and appurtenances should 
not exceed $3,000,000. It was the evident intent of the law, particu- 
larly under section 3, that the funds made available under the act 
should cover all costs incident to the project authorized. While as 
stated in the communication of the Bureau of Yards and Docks 
quoted herein, the work covered by the contract here under consider- 
ation is not a contract for the construction of the buildings or even 
for providing equipment, accessories, utilities and appurtenances of 
the hospital buildings, it is nevertheless a part of the project author- 
ized by the act, and it is necessitated solely by and as an incident 
to the accomplishment of the purpose for which the act provides 
that the naval hospital fund to the extent of $100,000 should be used. 
It is a well-settled rule of appropriation construction that when a 
specific appropriation has been made for a particular purpose, 
appropriations more general in terms can not be used for such 
purpose. 

The voucher here under consideration is returned and I have to 
advise that payment thereon under the appropriation, “ Maintenance, 
Bureau of Yards and Docks, 1932,” is not authorized. 


(A-40746) 


ESTATES OF DECEDENTS—INDIANS—WARDS OF THE 
GOVERNMENT 


In cases of deceased Indians, wards of the Government, while the superintend- 
ent of the Indian agency where the Indian died may be considered as ex- 
officio administrator for the purpose of collecting assets of the estate from 
third parties, there is no authority to pay to him amounts due the estate 
by the Government until the heirs have been determined in accordance 
with law or a legal representative has been appointed to take care of the 
assets of the estate, etc. 


Comptroller General McCarl to the Secretary of the Interior, February 19, 
1932: 


There has been received your letter of February 4, 1932, as 
follows: 


In January and February, 1931, the Superintendent of the Indian School at 
Santa Fe, New Mexico, purchased mutton for subsistence of school pupils 
at a cost of $81.60 from Eufracio Trujillo, a Nambe Pueblo Indian, who died 
without receiving payment of the indebtedness, and the account is still due 
his estate. In November, 1931, and January, 1932, subsequent to the death 
of Eufracio Trujillo, the superintendent purchased additional mutton from 
the Indian’s estate at a cost of $108.90, which indebtedness also is unpaid. 
This Indian was a ward of the United States Government, and his heirs have 
not yet been determined. 
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The question that now presents itself is how and to whom this indebtedness 
can be paid. Under present requirements of the General Accounting Office 
the payment would have to be deferred until the heirs are determined and then 
made upon their personal applications or, if minors, upon the applications of 
their recognized representatives. It is the thought of this department that in 
the instant case, and in all other cases where the United States is indebted 
to the estates of deceased ward Indians, it would be advantageous to the heirs, 
as well as for the service generally, to pay the money over to the superintendent 
having jurisdiction of the agency with which the deceased was affiliated, in 
his capacity of ex-officio administrator, such superintendent to take the money 
into his official account and credit it to the individual Indian money account 
of the estate, after which it will be available under regulations of the Indian 
Office for payment of any just debts against the estate, and distribution to 
the heirs when they are determined. Such a procedure would not only 
expedite payment of the Government indebtedness which, under present prac- 
tice, is sometimes delayed for several years because of difficulties in the way 
of determining heirs, but it would also make possible the prompt settlement 
of debts of the estates and the deposit of money in bonded banks at interest 
for distribution to the heirs when determined. It is understood, of course, 
that superintendents, or their special disbursing agents, are responsible under 
their bonds for all such funds which come into their hands, and their accounts 
are audited by the General Accounting Office. 

All moneys belonging and accruing to estates of deceased ward Indians are 
now handled as above described, except those that are due and payable by the 
United States, and there is no administrative reason why such an exception 
should be made. If there is no legal obstacle to the proposed procedure the 
department would be pleased to receive from you a decision which will approve 
and authorize its general application to the Indian Service. 


The procedure as proposed in your letter would authorize the with- 
drawing of funds from the Treasury and the paying of the same to 
the superintendents of various Indian agencies, such funds to be 
kept by them in banks for the purpose of paying the proper debts 
of deceased Indians or to be turned over to the heirs, next of kin, 
or distributees under the estate when such heirs, etc., shall have 
been determined. 

Payments from public funds are authorized only to the public 
creditors. See in this connection section 3620, Revised Statutes, 
as amended, relating in particular to payments to be made by dis- 
bursing officers. 

In the cases referred to in your letter, since the heirs have not 
been determined and no legal representative has been appointed to 
care for the assets of the estate, no reason appears why the funds 
should not remain in the Treasury until that has been done. It may 
be, as you state, that the superintendents of the various Indian 
agencies are considered as ex-officio administrators of the estates of 
deceased Indians, wards of the Government, under their jurisdic- 
tion, and that they are required under the provisions of the act of 
July 1, 1898, 30 Stat. 595, to account for all funds coming into their 
possession as custodians. However, such considerations are not suf- 
ficient justification for the adoption of a procedure such as proposed 
in your letter. In the collection of funds due the estates from third 
parties, as stated in your letter, the superintendent as ex-officio ad- 
ministrator acts as an agent of the Government and by reason of 
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his official capacity as such. The United States is trustee of the 
funds for the estate of the deceased Indian ward, and the super- 
intendent acts as a representative of the Government in the protec- 
tion of the assets of the estate. As to funds due from the United 
States to the estate, as they are already in the possession of the prin- 
cipal custodian, there would be nothing accomplished by relinquish- 
ing such possession and placing the funds in the hands of the agent, 
particularly since there may be the danger that the assets of the 
estate and the interest of the Government may be jeopardized 
thereby. 

Accordingly, in specific answer to the question submitted by you, 
I have to advise that, in the cases such as referred to in your letter, 
there should be followed the established procedure of deferring pay- 
ment of amounts due from the United States to estates of deceased 
Indians, wards of the Government, until the heirs, etc., are de- 
termined, and claims are presented by them or on their behalf, said 
procedure appearing to be the only one authorized by law in such 
cases, 






















(A-40369) 


EMPLOYEES’ COMPENSATION COMMISSION—PAYMENT OF DISA- 


BILITY COMPENSATION AND DISABILITY ALLOWANCE UNDER 
TWO STATUTES 

























Payment of disability compensation under the empleyvees’ compensation act and 
nonservice disability allowance under the World War veterans’ act may 
not be made lawfully to the same person for the same or related disability. 


Comptroller General McCarl to the Chairman of the United States Employees’ 
Compensation Commission, February 24, 1932: 


Consideration has been given to your letter of January 14, 1932, 
as follows: 


In connection with the claims of certain civil employees who sustained injury 
in the performance of duty and to whom compens:tion was awarded under the 
provisions of the act of September 7, 1916 (39 Stat. 742), the commission 
learned that such employees hid also filed claim with the Veterans’ Adminis- 
tration for the benefits of section 200 of the act of July 3, 1930, which provides 
a - payment of disability allowance to veterans for nonservice connected 

sability. 

The matter was called to the attention of the Veterans’ Administrator in 
view of the provisions of section 7 of the compensation act of September 7, 
1916, which rezds as follows: 

“That os long as the employee is in receipt of compensation under this act, 
or, if he has been paid a lump sum in commutation of installment payments, 
until the expiration of the period during which such installment payments 
would have continued, he shall not receive from the United States any salary, 
pay, or remuneration whatsoever except in return for services actualiy per- 
formed, and except pensions for service in the Army or Navy of the United 
States.” 

Under date of June 17. 1931, decision (No. 59) was rendered by the adminis 
trator to the effect that the disability allowance provided by the act of July 3, 
1980, was considered a pension and therefore within the exception stated in 
section 7 above quoted. Copy of this decision is forwarded herewith. Under 
the present practice, therefore, an injured civil employee may receive payment 
under both acts for the same disability. 
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In this connection attention is called to your decision A-27010, of July 12, 
1929, in the case of Arthur S, Colyer, in which it was held that compensation 
for the same or related disability could not be paid both by the Veterans’ 
Bureau and this commission. In that case the disability under the Veterans’ 
Bureau law was considered of military service origin. The following is quoted 
from that decision: 

“The instant case presents the additional question whether compensation is 
authorized under the two statutes for the same disease or disability or for 
related disabilities. The law does not expressly cover the pvint. But sound 
reasoning would impel the view that the same or related disabilities could not 
be compensated under two unrelated statutes. Each statute has fixed a maxi- 
mum amount of compensation payable by the Government for a disability 
which amount may not be exceeded by an award under another statute.” 

It would seem that the same objections would apply to the present case, and 
that it is doubtful that Congress intended an employee to receive double com- 
pensation for the same disability—a disability arising entirely from an injury 
received in the performance of duty as a civil employee of the United States. 
Thus, an employee totally disabled because of his injury as a civil employee 
whose pay was $175.00 per month or more would receive compensation of 
$116.66 per month from this commission, and if a veteran, the additional sum 
of $40.00 per month from the Veterans’ Administration, a total of $156.66 per 
month, in addition to necessary medical and hospital service authorized by the 
commission. 

Your decision is, therefore, requested whether this commission is authorized 
to pay compensation under the act of September 7, 1916, to an employee who 
is also receiving disability allowance from the Veterans’ Administration under 
the act of July 3, 1930, for the same disability which is due to injury sustained 
as a civil employee in the performance of duty. 


The act of July 3, 1930, 46 Stat. 996, provides, as follows: 


On and after the date of the approval of this amendatory act any honor- 
ably discharged ex-service man who entered the service prior to November 
11, 1918, and served 90 days or more during the World War, and who is 
or may hereafter be suffering from a 25 per centum or more permanent dis- 
ability, as defined by the director, not the result of his own willful miscon- 
duct, which was not acquired in the service during the World War, or for 
which compensation is not payable, shall be eutitled to receive a disability 
allowance at the following rates: 25 per centum permanent disability, $12 per 
month; 50 per centum permanent disability, $18 per month; 75 per centum 
permanent disability, $24 per month; total permanent disability, $40 per month. 
No disability allowance payable under this paragraph shall commence prior to 
the date of the passage of this amendatory act or the date of application there- 
for, and such application shall be in such form as the director may prescribe: 
Provided, That no disability allowance under this paragraph shall be payable 
to any person not entitled to exemption from the payment of a Federal income 
tax for the year preceding the filing of application for such disability allow- 
ance under this paragraph. In any case in which the amount of compensa- 
tion hereafter payable to any person for permanent disability under the pro- 
visions of this act is less than the maximum amount of the disability allow- 
ance payable for a corresponding degree of disability under the provisions of 
this paragraph, then such person may receive such disability allowance in lieu 
of compensation. Nothing in this paragraph shall be construed to allow the 
payment to any person of both a disability allowance and compensation during 
the same period; and all payments made to any person for a period covered 
by a new or increased award of disability allowance or compensation shall 
be deducted from the amount payable under such new or increased award, As 
used in Titles I and V of the World War veterans’ act, 1924, as amended, the 
term “compensation” shall be deemed to include the term “ disability allow- 
ance” as used in this paragraph. 


In decision No. 59, dated June 17, 1931, copy of which you for- 
ward, the Administrator of Veterans’ Affairs held as follows: 
That the fact that a claimant is receiving compensation under the employees’ 


compensation act should not bar the payment to him of disability allowance 
under the amendment of July 3, 1930, even though the disability under which 
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the allowance is payable flows, in whole or in part, from the injury incurred 
in civil employment of the Government, and for which he may be entitled to 
and receiving compensation under the employees’ compensation act. (Opinion 
of General Counsel, United States Veterans’ Bureau, dated April 1, 1931, ap- 
proved by the director April 1, 1931, approved by the Administrator of Veterans’ 
Affairs June 17, 1931.) 

This conclusion appears to be based primarily on the proposition of 
equalizing the rights of Federal employees receiving benefits under 
the employees’ compensation act with employees in private indus- 
tries receiving benefits under workmen’s compensation acts. The 
question as to the soundness of the reasoning or the conclusion of the 
administrator’s decision is not for consideration by this office, as such 
decision is final and conclusive both on the United States Employees’ 
Compensation Commission and this office under the express terms of 
section 5 of the World War veterans’ act, as amended by section 1 
of the act of July 3, 1930, supra, so far as payments of disability 
allowance by that administration are concerned, but such decision is 
not controlling on the commission or this office as to the payments of 
compensation under the employees’ compensation act. 

The disability allowance is in the form of a pension, and, accord- 
ingly, the basic reasoning of the decision of July 12, 1929, A-27010, 
in the case of Arthur L. Colyer, from which you have quoted, holding 
that there may not be paid war risk disability compensation and 
compensation under the employees’ compensation act for the same 
or related disease or disability, also justifies the conclusion that there 
is prohibited payment of compensation under the employees’ com- 
pensation act and the disability allowance under the act of July 3, 
1930, under the same conditions. Since the disability allowance is 
payable only for a permanent disability, either partial or total, and 
without the necessity of showing service connection, there is even 
more reason for denying dual payment of disability allowance and 
compensation under the two statutes for the same or related disabil- 
ities incurred entirely as a result of civil employment under the Gov- 
ernment. In the absence of an express statutory provision to that 
effect, I am constrained to the view that the Congress had no inten- 
tion of singling out those civil employees of the Government who are 
veterans and increasing the maximum amounts payable to them by 
$40 per month or less for a disability incurred solely as the result 
of their civil employment. 

You are advised therefore that payments lawfully may not be 
made under both the employees’ compensation act and the World 
War veterans’ act for the same or related disabilities, and accord- 
ingly, in the event award has been made by the Veterans’ Administra- 
tion under which payments are being received by the beneficiary, the 
Employees’ Compensation Commission may not make award to the 
same beneficiary under the employees’ compensation act for the same 
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or related disability, and awards heretofore made to such beneficiaries 
should be discontinued. Payments heretofore made to employees 
receiving such benefits under the two statutes need not now be 
disturbed. : 


(A-40240) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—ALLOCATION— 
ADDITIONAL POSITIONS 


Notwithstanding that an administrative office may not have been required to 
submit the duties of an additional position to the Personnel Classification 
Board for allocation, if the administrative office, under a practice then 
in force, actually requested the allocation of the additional position, the 
final action of the board is determinative of the salary range payable to 
the employee assigned to the position. 


Decision by Comptroller General McCarl, February 25, 1932: 

There has been presented to this office for consideration and settle- 
ment the claim of James C. Pappenfort for additional salary alleged 
to be due for the period October 28, 1929, to December 1, 1930. The 
facts relative to the claim are set forth in a letter of August 8, 1931, 
from the Director of Finance, Veterans’ Administration, as follows: 


You are advised the records show that Mr. Pappenfort was transferred and 
promoted from regional attorney in the Wichita, Kansas, regional office, at 
a salary of $3,200, to attorney, Schedule A, in central office, legal service, at 
a salary of $3,800, PS-4, effective April 16, 1929. 

On October 28, 1929 Mr. Pappenfort was assigned to the position guardian- 
ship and legal supervisor, PS—4, $3,800, which position was vacated by the 
previous incumbent on October 7, 1929. With reference to the positions of 
guardianship and legal supervisors, you are advised that they were orig- 
inally allocated to PS-—4, but were raised to PS-5 by the decision of tie 
Comptroller General interpreting the Welch Act. The position to which Mr. 
Pappenfort was assigned was established subsequent to July 1, 1928 as an 
additional position identical to those which had been raised to PS-—5 by the 
Welch Act. At the time the classification sheet was submitted to the Personnel 
Classification Board it was recommended by this administration that the posi- 
tion be allocated to PS-5; however the board did not concur and allocated 
the position to PS-4. On November 1, 1929, the classification sheet was 
received showing the vice assignment of Mr. Pappenfort to grade PS-4, effec- 
tive as of October 28, 1929. Effective February 8, 1930, he was promoted from 
$3,800 to $4,000, 

Mr. Pappenfort appealed the allocation of his position from PS-4 to PS—5 
because his position was identical to those which had been automatically 
raised from PS-4 to PS—5 under the provisions of the Weleh Act. His appeal 
was denied under date of June 26, 1930. On further appeal, however, this 
position was reallocated under date of December 12, 1930 to PS—5 and his 
salary was adjusted to $4,600 effective as of December 1, 1ysv. 


The claim is based on the proposition that the vacant existing 
position to which claimant was transferred and assigned on October 
28, 1929. and which had been created administratively in December, 
1928, should have been considered as in grade P-5 for the reason 
that it had originally been created as an “ additional ” position iden- 
tical with other positions in grade P-5, that submission to the Per- 
sonnel Classification Board was not necessary, and, consequently, 
that its action in at first allocating the position in P-4 was without 
effect. 








322 DECISIONS OF THE COMPTROLLER GENERAL 





It is true that under the principle stated in the decisions of this 
office, the action of the Personnel Classification Board would not 
have been necessary as to an “additional” position. The leading 
decision on that point is dated September 3, 1929, 9 Comp. Gen. 
101, in which it was held, quoting from the syllabus: 


The creation of additional positions having duties and responsibilities iden- 
tical with those of an existing position or positions previously finally allocated 
in the same grade and class, under the same bureau, office, or appropriation 
unit, is a matter for the administrative office concerned within available appro- 
priations, and does not require the approval of the allocation by the Personnel 
Classification Board before an employee appointed, promoted, or transferred 
to such additional position by administrative action may be paid the salary 
rate attaching to such additional position. 5 Comp. Gen. 202; 6 id. 202, 
distinguished. 


However, the application of this rule was qualified in the decision 
as follows: 


There has not been overlooked the decision of September 16, 1925, 5 Comp. 
Gen. 202, hereinbefore cited, and on the basis of which the disallowance was 
made. Said decision was intended to refer primarily to the creation of posi- 
tions having duties similar to but differing from existing positions. It is under- 
stood that that decision has been too broadly applied and that a practice has 
grown up of administrative offices submitting a description of duties and 
responsibilities in all cases when either new or additional positions are to be 
filled. If so, the practice with respect to additional positions, as distinguished 
from new positions, should no longer be followed. 

This decision will be effective from and after its date and is not to be 
regarded as authority for changing the pay status of employees heretofore 
paid in accordance with the practice heretofore obtaining. 





























Administrative statements in the present record disclose that the 
position here in question was originally created as an “ additional ” 
position, December 21, 1928, and, pursuant to the administrative 
practice then in force, a classification sheet was presented to the 
Personnel Classification Board for allocation. The board twice 
allocated the position in grade P-—4, and finally in grade P-5, effec- 
tive December 1, 1930, from which date the claimant has been paid 
a salary rate therein. 

Notwithstanding the fact that the administrative office may not 
have been required to submit this particular position to the board 
for allocation at the time it was created, since it was so submitted, 
it must be held that the jurisdiction of the board attached, and its 
action is determinative of the salary range payable to the employee 
assigned to the position thus allocated. 
Accordingly, the claim must be and is disallowed. 


(A-37522) 
CONTRACTS—CHANGED CONDITIONS—EXTRA COMPENSATION 





Where in excavating for the foundations of a dam, bedrock was discovered to 

be at substantially lower elevations than shown by the contract drawings, 
constituting a “materially differing” subsurface condition within the 
contemplation of article 4 of the Standardized Government Construction 
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Contract, the contractor is entitled to be paid additional compensation 
therefor only in the amount decided upon by the head of the department 
on appeal as an equitable adjustment of the contract price pursuant to 
articles 4, 8, and 15 of the contract, article 15 of the contract making such 
determination final and conclusive upon the contracting parties. 


Decision by Comptroller General McCarl, February 26, 1932: 

There has been submitted to this office the claim of U. G. I. Con- 
tracting Co. for $953,759.94, for alleged extra work, and increased 
expenses, with profit and interest to April 30, 1931, for the construc- 
tion of a lock, a dam, and a power house on the Allegheny River, at 
a point some 53 miles above the mouth of the river. 

By War Department contract W-1101-Eng-658 entered into May 
20, 1929, the claimant agreed to construct the power house for the 
lump sum of $30,000 and the lock and dam at stipulated unit prices 
for the work actually required. The project has been completed, 
and the contractor has been paid the stipulated contract prices, 
totaling $1,664,845.06. It contends, however, that, in the construc- 
tion of the dam, bedrock was not found at the elevations shown by the 
contract drawings, but at materially lower elevations; that this 
greatly increased the difficulty and cost of the work on the dam and 
that, to some extent, it indirectly increased the cost of constructing 
the lock and the power house. On this basis the contractor claims 
that in lieu of the contract prices it should be paid the alleged actual 
cost of constructing the lock, the contract price for the power house, 
and the alleged actual cost of constructing the dam plus a percent- 
age profit thereon of $259,767 and interest on excess expenditures 
to date of settlement, or a claimed total of approximately a million 
dollars in addition to the stipulated contract prices. The whole 
claim is based on the asserted liability of the United States because 
bedrock in the river at the site of the dam was found at substantially 
lower elevations than shown by the contract drawings. 

It appears the contract drawings showed the foundations of the 
dam and of the lock carried down to bedrock with the elevation of 
the bedrock depicted on the drawings as shown by borings previously 
made by another contractor. Upon excavating for the foundations 
of the lock, bedrock was found as shown by the drawings, but at the 
dam site it was found at an average of approximately 1414 feet 
lower than shown by the drawings. It appears the error in the draw- 
ings was due to the wrongful reports of employees of the boring 
contractor and that the War Department engineer officers had no 
knowledge of the actual conditions when the contract was let or until 
they were uncovered by the contractor. While the drawings gave 
the contractor such information as the Government had as to the 
conditions, the contract did not warrant or guarantee the correctness 
136605°—82——22 
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of the drawings. Section 1 of the “General Specifications” at- 
tached to and made a part of the contract expressly provided : 


From surveys and borings made at the site it is assumed that conditions 
will be found approximately as indicated in the drawings; but the Govern- 
ment does not guarantee the nature of the material to be encountered in the 
river bed or banks, the correctness of the depth to rock as assumed or shown 
on the drawings, the depth to which it may be necessary to excavate, or that 
the bottom or banks of the river will not be changed before or after com- 
mencement of work. * * * 


In view of this provision of the contract and as there is no evi- 
dence, or even an assertion, that the responsible Government officers 
had any knowledge or basis for knowledge that the actual conditions 
were other than as shown by the drawings it is clear that there was 
no misrepresentation or warranty for which the United States is con- 
tractually liable. See MacArthur Bros. Co. v. United States, 258 
U. S. 6; Lovell v. United States, 61 Ct. Cls. 756. The cases of 
Hollerbach v. United States, 233 U.S. 165; Christie v. United States, 
237 U. S. 234; United States v. Atlantic Dredging Co., 253 U.S. 1; 
and other similar cases are to be distinguished as in such cases there 
were either unqualified representations or statements of belief or 
opinion as to the correctness of the drawings and specifications as to 
which the responsible officers had knowledge to the contrary, for 
which the Government was, therefore, held to be contractually liable. 
Compare The Levering & Garrigues Company v. United States, No. 
D-418, decided by the Court of Claims January 18, 1932. 

Furthermore, in the present case the contract itself expressly 
anticipated that subsurface conditions would not be as shown by 
the drawings and provided an agreed method for adjusting the 
contract price in that event, article 4 of the contract being as 
follows: 

Changed conditions.—Should the contractor encounter, or the Government 
discover, during the progress of the work, subsurface and (or) latent condi- 
tions at the site materially differing from those shown on the drawings or 
indicated in the specifications, the attention of the contracting officer shall 
be called immediately to such conditions before they are disturbed. The 
contracting officer shall thereupon promptly investigate the conditions, and if 
he finds that they materially differ from those shown on the drawings or 
indicated in the specifications, he shall at once, with the written approval of 
the head of the department or his representative, make such changes in the 
drawings and (or) specifications as he may find necessary, and any increase 
or decrease of costs and (or) difference in time resulting from such changes 
shall be adjusted as provided in article 3 of this contract. 

Article 3 stipulated that for changes in the contract “ an equitable 
adjustment shall be made” and provides that “if the parties can 
not agree upon the adjustment the dispute shall be determined as 
provided in article 15 hereof.” Article 15 provides for the settle- 
ment of disputes arising under the contract by the contracting 
officer or his duly authorized representative subject to written appeal 
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by the contractor within 30 days to the head of the department 
concerned, “ whose decision shall be final and conclusive upon the 
parties thereto,” and that in the meantime the contractor shall dili- 
gently proceed with the work as directed. 

That the contractor recognized that the lower elevation of bedrock 
at the dam site was a “ materially differing ” subsurface condition 
within the contemplation of article 4 of the contract is shown by its 
letter of April 24, 1930, to the contracting officer, in part as follows: 


Recent soundings and tests made by us at Allegheny River Dam #8 indicate 
quite conclusively that bedrock exists at a much lower elevation than is shown 


on our contract drawings. This increase in depth results in proportionately 
very much greater costs. 


Article 4 of our contract with you requires the contractor to call to your 
attention subsurface conditions materially differing from those shown on the 
drawings. We believe that under the provisions of this article 4, we are 
entitled to an adjustment of our contract and we herewith make application 


for same. 

The contracting officer replied under date of April 26, 1930, that 
an investigation was being made of the subsurface conditions in 
accordance with article 4 of the contract and directed the contractor 
to proceed with the construction of the dam in accordance with the 
provisions of the contract. Subsequently, under date of May 31, 
1930, the contractor expressed its dissatisfaction with the price ad- 
justment which had been suggested by the contracting officer and 
inquired whether the “ head of the department concerned ” mentioned 
in article 15 (to whom an appeal lay) referred to the Chief of Engi- 
neers or to the Secretary of War. 

Upon the completion of the work the contracting ‘iets proposed 
an adjustment of the contract price on account of the increased cost 
and difficulty of the work on the dam whereby the contractor should 
be paid $566,313.49 in addition to the amount of $1,664,845.06 al- 
ready paid at the contract unit prices for the entire work actually 
performed on the whole project. This was not acceptable to the 
contractor; it appealed to the Secretary of War pursuant to article 
15 of the contract, and the Secretary of War has decided on the 
basis of an investigation and recommendations by the Chief of Engi- 
neers that the contractor should be paid $579,442.82 in addition to 
the stipulated contract prices, thus increasing the amount proposed 
by the contracting officer by $13,129.33. The stated basis of this 
adjustment is to allow the contractor the contract prices on all parts 
of the work which the Government engineers found were not affected 
by the changed conditions, that is, the lock, the powerhouse, and 
the abutment of the dam, and to allow the actual cost, including all 
direct and indirect expenses as claimed by the contractor for the 
construction of the dam. 
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The contractor complains that this adjustment is not fair because 
it allows nothing for profit on the dam or for interest on its increased 
expenditures. As to this it may be stated that there is nothing 
more definitely established than that the Government is not charge- 
able with interest except where it is expressly authorized by statute 
or expressly stipulated for in a contract authorized by law and that 
while the record before this office does not conclusively establish 
that the contractor would have suffered a loss on the construction 
of the dam if the changed conditions had not been encountered it 
does not establish that the contractor would have made a profit on 
the dam. The contracting officer has found as a fact that the lower 
bed rock at the dam did not affect the costs of the lock or power- 
house but by the contractor’s own figures and under the same fa- 
vorable weather, water, and price conditions as applied to the dam, 
it suffered a loss on the construction of the lock and on the con- 
struction of the powerhouse on which its contract prices approxi- 
mated the prior estimates of cost made by the War Department, 
whereas its accepted bid prices for the construction of the dam under 
the originally estimated quantities and conditions totaled only 
$594,510.45 as against the Government estimate of $827,212.05, or 
some $233,000 below the Government estimated, and that the Gov- 
ernment estimate was not excessively high is indicated by the other 
competing bids on the dam of $792,709.05, $796,745.80, and $850,- 
660.90. If the contractor were in a position that it was subject to 
a substantial loss on the contract it can not be said that it is fairly 
entitled to have its position changed to one of substantial profit be- 
cause it encountered subsurface conditions for which the contract 
authorized an adjustment of price. Conversely, it should not have 
its position changed from one of profit to one of loss, and where 
neither position is established but there is reasonable grounds for 
inferring that there would have been a loss it would not seem to be 
eminently unfair to pay the actual costs, leaving the contractor 
without loss or profit on the changed work, as decided by the Sec- 
retary of War. See United States v. Behan, 110 U. 8. 338. See, 
also, the Levering & Garriques case hereinbefore cited. 

But, however the essential fairness of the decision of the Secre- 
tary of War may be viewed, the contract expressly provides and the 
contractor agreed that such decision should be final and conclusive 
and it is well established that such contractual provisions are binding 
and will be recognized as concluding the parties thereto and that 
decisions made pursuant to such agreements will not be set aside 
in the absence of proof that the action taken was so arbitrary or 
grossly unfair or mistaken as to warrant a conclusion of bad faith. 
See Penn Bridge Co. v. United States, 59 Ct. Cls. 892, 897, and cases 
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therein cited. Such elements are far from being established in the 
present case, and therefore, it must be held that there is no authority 
to allow the claim in any amount in excess of that fixed by the Sec- 
retary of War pursuant to the contract as an equitable adjustment 
of the contract price on account of the “ materially differing ” sub- 
surface conditions encountered at the site of the dam. Nor does the 
record establish that the amount so determined is so unfair to the 
contractor as to warrant a report by this office to the Congress in 
the matter pursuant to the act of April 10, 1928, 45 Stat. 413, recom- 
mending that legislation be enacted and a special appropriation made 
for the payment on equitable principles of an amount in addition to 
that fixed by the Secretary of War, whose determination the con- 
tractor, by the express terms of its contract, agreed should be final 
and conclusive. 

Accordingly, there will be certified for payment to the claimant 
$579,442.82, subject to verification of the report as to the payments, 
said to aggregate $1,664,845.06, heretofore made to the contractor for 
the work performed under the contract. The balance of the claim 
must be and is disallowed. 


(A-40019) 


OATHS OF OFFICE—EMPLOYEES OF FOREIGN AGRICULTURAL 
SERVICE 


Aliens employed in the Foreign Agricultural Service, Department of Agricul- 
ture, are required under section 3 (a) of the act of June 5, 1930, 46 Stat. 
499, to be appointed by the Secretary of Agriculture in person and are 
therefore officers within the purview of section 1757, Revised Statutes, and 
must take the oath of oflice prescribed by that section. 


Comptroller General McCarl to the Secretary of Agriculture, February 26, 
1932: 


There has been received your letter of February 11, 1932, as 
follows: 


This department has received your decision of December 28, 1931, A—40019, 
in reply to the inquiry from this department relative to the necessity for alien 
employees in the Foreign Agricultural Service being required to take the oath 
of office as required by section 1757 of the Revised Statutes. 

You hold in effect that as there is no authority for appointment of alien 
subjects to the Foreign Agricultural Service it eliminates the necessity of pass- 
ing on the question of whether such appointees are required to take the pre- 
scribed oath of office, and it is, therefore, requested that reconsideration be 
given to the letter from this department for the following reasons: 

In your decision you make passing reference to the Foreign Agricultural 
Service act, approved June 5, 1930, 46/497, which relates to appointments of 
clerks and minor employees and lays particular stress on section 3b, which 
authorizes the appointment in a foreign country of “American citizens,” quot- 
ing the following well-known maxim of statutory construction, “ Expressio 
unius est exclusio alterius,” and conclude that employment of persons who are 
not American citizens is not authorized. 

Section 3b has no application to the question presented, except to show the 
distinction between that section and section 3a. 
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Section 3b allows the Secretary to delegate to Foreign Agricultural Service 
officers the authority to appoint and dismiss American citizens in a foreign 
country when necessary. 

Section 3a, however, provides that, subject to the requirements of the civil 
service laws and the rules and regulations promulgated thereunder the Secre- 
tary of Agriculture is authorized to appoint, fix the compensation of, demote 
and separate from the service such clerks and other assistants for officers of 
the Foreign Agricultural Service as he may deem necessary. 

The only restriction on the Secretary of Agriculture in appointing persons 
to the Foreign Agricultural Service is that he must comply with civil service 
requirements and rules and regulations promulgated thereunder, but nothing 
is contained in the act to even infer that appointments in this service must 
be from American citizens only. The appointments of aliens in the Foreign 
Agricultural Service are approved by the Civil Service Commission and are 
excepted under Schedule A-1-7 of the civil service rules and regulations, which 
reads as follows: 

“ Any person employed in a foreign country, or in the island of Guam, or 
in the island of Samoa, or in the Virgin Islands, when in the opinion of the 
Civil Service Commission, it is not practicable to treat the position as in the 
competitive classified service; but this exception shall not apply to any person 
employed in a foreign country contiguous to the United States in the service 
of the Bureau of Immigration, Department of Labor.” 

The contention of this department is, therefore, that appointments of aliens 
to positions as clerks and assistants, etc., in the Foreign Agricultural Service 
is authorized and such position is further strengthened by the wording of 
section 3b, which, in part, reads: 

“When authorized by the Secretary of Agriculture officers of the Foreign 
Service may employ American citizens in a foreign country from time to 
ee ee ee 
which clearly indicates that appointments of other than American citizens are 
authorized under the act provided the requirements of the civil service have 
been complied with. Therefore, the maxim quoted by you is not for applica- 
tion, as the statutory construction is such that it authorizes if not in fact, by 
strong implication under section 3a, that other than American citizens may be 
appointed to the Foreign Agricultural Service. 

In view of the Attorney General’s Opinion, 23 Op. Att. Gen, 608, referred 
to in my letter of December 16, 1931, it is, therefore, requested that the question 
of whether aliens appointed in the Foreign Agricultural Service should take 
the oath of office as required under section 1757 of the Revised Statutes be now 
considered. 


Your former submission of December 16, 1931, made no reference 
to section 3a of the act of June 5, 1930, but quoted section 3b thereof, 
and stated that said section— 


would further indicate that such subordinate employees as are employed by the 
Foreign Agricultural Service officers who are not American citizens but subjects 
of other countries, would not be required to take the oath with the provision for 
allegiance to the United States contained therein. 

It is therefore requested that a decision be furnished this office as to whether 
or not, in view of the foregoing facts, such employees are required to take the 
oath, and if so, whether such oath requires that the provision for allegiance 
be contained therein. 


In view of which, and there being nothing in your submission to the 
contrary, it was assumed, of course, that your inquiry had reference 
to employees to be appointed, not by yourself, but by the Foreign 
Agricultural Service officers. The power of appointment which sec- 
tion 3b authorized to be delegated to the Foreign Agricultural Serv- 
ice officers was confined to American citizens and the decision there- 
fore correctly held that aliens might not be so appointed. 
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Your present submission, however, presents an entirely new ques- 
tion, i. e., whether employees appointed under section 3a must take 
the oath of office. 


Sections 3 (a) and (b) of the act of June 5, 1930, 46 Stat. 499, 
provide as follows: 


(a) Subject to the requirements of the civil service laws, and the rules and 
regulations promulgated thereunder, the Secretary of Agriculture is authorized 
to appoint, fix the compensation of, promote, demote, and separate from the 
service such clerks and other assistants for officers of the Foreign Agricultural 
Service as he may deem necessary. 

(b) When authorized by the Secretary of Agriculture, officers of the Foreign 
Agricultural Service may employ American citizens in a foreign country from 
time to time, fix the compensation of and separate from the service such 
clerical and other assistants as may be necessary. 


The civil service rules and regulations provide as follows: 


Rute II 
+ s a = * s a 

2. Examination required.—No person shall be appointed, employed. promoted, 
or transferred in the classified service, or perform the duties of any position 
therein, until he passes an examination in conformity with these rules, unless 
especially exempted thereunder. 

3. Appointment without examination—Appointments to the excepted posi- 
tions named in Schedule A of these rules may be made without examination 
or upon noncompetitive examination; but the proper appointing officer may fill 
an excepted position as competitive positions are filled, in which case the 
person appointed will receive all the rights of a competitive employee. 


Rute V 


QUALIFICATIONS OF APPLICANTS 


1. Citizenship—No person shall be admitted to examination unless he be 
a citizen of or owe allegiance to the United States: Provided, That when an 
examination has been duly announced to fill a vacancy and there is a lack of 
eligibles who are citizens, the commission may, in its discretion, examine 
persons who are not citizens, but they shall not be certified for appointment 
so long as citizens are eligible. 


ScHepute A 


POSITIONS EXCEPTED FROM EXAMINATION UNDER RULE II, SECTION 8 
* © . + . + © 

7. Any person employed in a foreign country, or in the island of Guam, or 
in the island of Samoa, or in the Virgin Islands, when, in the opinion of the 
Civil Service Commission, it is not practicable to treat the position as in the 
competitive classified service; but this exception shall not apply to any person 
employed in a foreign country contiguous to the United States in the service 
of the Bureau of Immigration, Department of Labor. 

It would appear from your present submission that the Civil Serv- 
ice Commission has specifically approved of the appointment of 
uliens in the Foreign Agricultural Service as coming under section 
7 of Schedule A, supra. 


Considering the provisions of sections 8 (a) and (b) of the act 
of June 5, 1930, supra, as a whole, it would appear that section 3 (a) 
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was intended as a general rule applicable to the appointment of all 
minor employees of the Foreign Agricultural Service and vested 
the power of appointment in the Secretary of Agriculture; that sec- 
tion 3 (b) was intended as an exception to the general rule and to 
permit the delegation of the appointing power to officers of the 
Foreign Agricultural Service in so far as the employment of Ameri- 
can citizens in a foreign country is concerned, thus, by implication, 
authorizing the appointment by the Secretary of Agriculture per- 
sonally, of other than American citizens if permitted by the civil 
service rules and regulations. 

This leaves for decision the question now propounded by you 
whether aliens so appointed by the Secretary of Agriculture must 
take the oath of office required by section 1757, Revised Statutes. 

Sections 1757 and 1758, Revised Statutes, as now found in Title 
5, sections 16 and 18 of the United States Code, provide: 


The oath to be taken by any person elected or appointed to any office of 
honor or profit either in the civil, military, or naval service, except the Presi- 
dent of the United States shall be as follows: “I, A B, do solemnly swear 
(or affirm) that I will support and defend the Constitution of the United 
States against all enemies, foreign and domestic; that I will bear true faith 
and allegiance to the same; that I take this obligation freely, without any 
mental reservation or purpose of evasion; and that I will well and faithfully 
discharge the duties of the office on which I am about to enter. So help me 
a 


* + * ~ * o . 

The oath of office required by section 16 of this title may be taken before 
any officer who is authorized either by the laws of the United States or by 
the local municipal law, to administer oaths, in the State, Territory, or Dis- 
trict where such oath may be administered. 

The requirement of section 1757, supra, is mandatory and admits 
of no exception unless specifically authorized by statute. The pro- 
visions of section 1758, Revised Statutes, are permissible and do not 
limit, or create any exception to, the mandatory provisions of the 
preceding section. In other words, there may be, and are, situations 
in which the appointees are required to take the oath of office under 
section 1757, Revised Statutes, but are not in a position to execute 
it before the officers named in section 1758, Revised Statutes. In 
such cases the required oath may be taken before any officer author- 
ized to administer oaths generally at the place where the oath is 
taken. There has not been overlooked in this connection the opinion 
of the Attorney General rendered January 3, 1902, 23 Op. Atty. 
Gen. 608, construing section 1756, Revised Statutes, notwithstanding 
its repeal by the act of May 13, 1884, 23 Stat. 22. 

As appointments under section 3 (a) of the act of June 5, 1930, 
supra, are to be made by the head of the department, it follows that 
such appointees are officers within the purview of section 1757, Re- 
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vised Statutes, and they must, therefore, take the oath prescribed by 
that section, See 10 Comp. Gen. 394. 


(A-40439) 
TRAVELING EXPENSES—PRIVATE PARTIES 


Members of a committee selected by the National Association of Economists, 
at the request of the Secretary of Commerce, may not, in the absence of 
specific statutory authority therefor, be reimbursed expenses incurred in 
travel bet’ een their respective homes and Washington in connection with 
aun investigation or inguiry conducted by them with respect to certain 
charges that had been made by a former employee relative to the admin- 
istration of the Department of Commerce. 


Comptroller General McCarl to the Secretary of Commerce. February 27, 
1932: 


Further reference is made to your letter of January 14, 1932, 
transmitting four vouchers for preaudit covering proposed reim- 
bursement of expenses incurred by members of a committee selected 
by the National Association of Economists, at your request, in coming 
from their respective homes to Washington and return in November, 
1931. The vouchers, which bear administrative approval, propose 
reimbursement as follows: 


Willford I. King , El enicciociies cach 
iepatt: Mii Matinee 3 coi. ee ed. ASR Si aitbiee ta 26. 46 
Jumes W. Angell 41.31 
EE Eee IP ER A coe ence notes. ehescchane tins ccredsaresrueet 65. 00 


In your letter of January 14, 1932, you stated: 


I asked the National Association of Economists to send a committee of 
their own selection to Washington to consult with me in reference to an inves- 
tigation I wished the association to conduct and the four above-named gentle- 
men were selected and sent here and have concluded the investigation and 
made their report. It was my intention to offer to pay the expenses of these 
men from their homes to Washington, but I did not advise them of my inten- 
tions in this respect in advance of the investigation, in order to avoid any 
appearance of influencing their action in favor of this department. These 
gentlemen, not being familiar with the requirements of the Government in 
securing proper rail and Pullman receipts and not being in a position to use 
transportation requests in securing such accommodations, are not able to submit 
in all cases receipts showing use of Pullman accommodations, and I wish 
to ask that you be good enough to waive your requirements in these particular 
cases. 


In a later report dated February 18, 1932, you stated: 


* * * Formal request for this work was made by me under date of 
October 1, 1931, and it is assumed that this committee was actively engaged 
in the investigation from that date. The committee visited Washington on 
November 27 and 28 for the purpose of holding an investigation and were 
furnished quarters in the Department of Commerce during that time. The 
report was signed by the four above-named gentlemen and was submitted 
immediately after November 28. 


It appears that Doctor King and the other economists selected 
at your request, constituted a “Committee of Economists” for the 
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purpose of making an investigation and report with respect to cer- 
tain charges relative to the administration of the Department of 
Commerce. Doctor King was chairman of the committee, and it 
appears that, in making the investigation, the committee functioned 
as a body, that is, as a board of inquiry. 

Section 3681, Revised Statutes, provides: 


No accounting or disbursing officer of the Government shall allow or pay 
any account or charge whatever, growing out of, or in any way connected with, 
any commission or inquiry, except courts-martial or courts of inquiry in the 
military or naval service of the United States, until special appropriations 
shall have been made by law to pay such accounts and charges. * * * 


Section 9 of the act of March 4, 1909, 35 Stat. 1027, provides: 


That hereafter no part of the public moneys, or of any appropriation here- 
tofore or hereafter made by Congress, shall be used for the payment of com- 
pensation or expenses of any commission, council, board, or other similar body, 
or any members thereof, or for expenses in connection with any work or the 
results of any work or action of any commission, council, board, or other similar 
body, unless the creation of the same shall be or shall have been authorized 
by law; nor shall there be employed by detail, hereafter or heretofore made, 
or otherwise personal services from any executive department or other Gov- 
ernment establishment in connection with any such commission, council, board, 
or other similar body. 

The purpose and effect of these statutes is to prohibit the incur- 
ring or paying of expenses incident to conducting inquiries or the 
creation of commissions, councils, boards, or similar bodies by the 
executive branch of the Government through its inherent power 
to make appointments and incur expenses, unless specific legislative 
authority for such inquiry, commission, council, board, or similar 
body is first granted by appropriation or otherwise. 5 Comp. Gen. 
417; id. 553; 6 Comp. Gen. 140. 

In the instant case no specific appropriation was made for the 
payment of traveling or other expenses of the committee created at 
your request, nor was specific legislative authority given for its cre- 
ation so as possibly to make available for reimbursement of these 
expenses a part of the general appropriation for the Department 
of Commerce or the agencies under its control. Therefore, under 
the plain provisions of the above quoted statutes, I have no choice 
but to hold that the proposed payments are not authorized under 
any appropriation of the Department of Commerce. 

A case practically identical with the one here presented arose in 
the Department of the Interior in 1926, and in my decision of De- 
cember 8, 1926, A-16348, affirming a previous decision in the matter, 
it was said: 


The question which the matter presented was whether the investigation by 
these physicians was within the act of March 4, 1909, 35 Stat. 1027, and 
section 3681 of the Revised Statutes, prohibiting the use of appropriations 
for compensation or expenses of “ any commission, council, board, or other sim- 
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ilar body, or any members thereof” unless authorized by law. I carefully exam- 
ined the matter and was able to reach no other conclusion than that the travel 
expenses of these physicians in such an investigation would be within the 
prohibition of the statutes cited. My conclusion did not rest particularly upon 
the fact that your letter of September 7, 1926, addressed to the individual 
physicians particularly referred to having the physicians serve as one of a 
committee, but I believed the purpose for which these physicians were appointed 
was one which constituted a work of investigation by a committee or commis- 
sion such as the applicable law sought to prohibit unless duly authorized by 
legislation. It was immaterial what broad designation or title was made in 
that connection. The work upon which it was engaged was necessarily 
controlling. 


» . * * * + 

You fully appreciate, I am sure, that the matter is not one I may properly 
consider from the viewpoint of the wisdom of your securing the services of 
these physicians, or the value of the service rendered by them, but is strictly 
one of whether, in view of the law on the subject, payment may be made from 
appropriated funds without specific authorization in the matter by the Con- 
gress. I regret there seems no proper answer but in the negative. 


(A-41008) 


MILEAGE—TRAVEL BY PERSONALLY OWNED AUTOMOBILE 


The act of February 14, 1931, 46 Stat. 1103, ~equires as a condition precedent to 
the payment of mileage for the use of an employee’s personally owned auto- 
mobile, that such mode of travel have been “ previously authorized,” and 
where travel is performed in a personally owned.automobile without sucb 
previous authorization mileage is not payable. 


Decision by Comptroller General McCarl, March 1, 1932: 


Walter Spencer has requested review of settlement No. 0266670 
of December 5, 1931, wherein was disallowed his claim for $43.57 as 
mileage for travel in his own automobile from Sacramento, Calif., 
to Denver, Colo., during July, 1931. It appears that the claimant 
was serving as substitute register of the local land office at Sacra- 
mento under orders dated November 8, 1930, and was instructed by 
telegram dated June 29, 1931, to return to Denver and resume his 
duties as register of the Denver land office. The claim was filed 
for per diem and mileage at the rate of 314 cents per mile. His wife 
accompanied him. The claim for mileage was disallowed for the 
reason that travel by personally owned automobile had not been 
authorized in advance as required by paragraph 12 (a) of the Stand- 
ardized Government Travel Regulations. In his request for review 
it is stated : 


I am returning herewith notice of settlement of claim No. 0316404 and 
request a review of this case. 

The decision disallowing travel from Sacramento, California, to Denver, 
Colorado, appears to me to be based on purely technical grounds and in my 
estimation is not a just and reasonable adjustment of the Dill. 

My official position is register of the United States land office at Denver, 
Colorado. In this position I have nothing to do with travel regulations and 
have had no reason to study them in a technical way. 

The case of the United States vs. The State of California and its transferees, 
commonly known as the section 36, Blk Hills case, coming up for hearing in 
the land office at Sacramento, California, John C. Ing, the register of that 
office, disqualified himself and I was selected by Secretary Wilbur to hear 
the case. 
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While I was in Sacramento an adjournment of the ease was taken for sev- 
eral months. I was entitled to either remain there in comparative idleness 
or return by railroad to Denver and resume my work in Denver during the 
interim. Commissioner Moore, of the General Land Office, kindly consented 
to my return and, not knowing that his consent wis also necessary to change 
my mode of travel, I returned to Denver in my own auto, presuming that a 
reasonable reimbursement would be allowed me if not in excess of ruilroad fare. 

The railroad fare with Pullman would amount to $61.43. I put in my bill 
for $43.57, which was at the rate of 34% cents per mile, less than any estimated 
expense of auto travel and $17.86 less than the Government would have will- 
ingly paid if I had returned by rail. Any private organization would have been 
glad to have one of its employees reduce its legitimate expenses in this way and 
would have recognized the justice of the bill rendered. 

But there seems to have been one technicality of which I was not aware. 
I should have obtained the consent of Commissioner Moore before making the 
change in travel plans. 

I was advised of this at the office of the disbursing agent for the Interior 
Department (surveys) in Denver on my return and wrote Mr. Moore as follows: 

“TI am enclosing voucher from July 1st to my return to Denver from service 
in the section 36, Elk Hills case, but as I am not very familiar with Government 
travel regulations I am not certain whether it is properly prepared. 

“In the first place, I had my auto in Sacramento and came back in it with 
my wife. I did not know at the time that to return in my own car I should 
bave had your authorization, but have since been so informed by Mr. Lewis 
of the accounting department of the supervisor of surveys. I am therefore 
tardily requesting that you grant me this privilege. 

“We left Sacramento late in the day of July 2nd, 1931, arriving in Denver 
July 8th. If I had come by train the charges would have been: Fare, $46.05; 
Pullman, $15.38; total $61.43. The time of travel would have been: Leave 
Sacramento at 12.15 a. m. July 3rd; arrive Denver 2.30 p. m. July 5th. 

“The nearest auto distance between Sacramento and Denver is 1,245 miles. 
At one-half the Government rate of 7 cents a mile, 3144 cents a mile, the trip 
would total $43.57, or $17.86 less than by railroad. 

“TI have charged per diem as it would have been had I made the railroad 

trip. 
“If this is not satisfactory, kindly return the voucher with instructions.” 
Since the voucher was not returned by Mr. Moore's office, the presumption 
stands that the voucher and my explanation were satisfactory to him. I am 
therefore requesting a reconsideraticn of the travel item in the voucher. I have 
paid my own expenses in this instance from Sacramento to Denver, the trip be- 
ing made in accordance with departmental authority, and I request reimburse- 
ment to the very reasonable extent asked for in the voucher. 


The act of February 14, 1931, 46 Stat. 1103, provides: 


That a civilian oflicer or employee engaged in necessary travel on official busi- 
ness away from his designated post of duty may be paid, in lieu of actual 
expenses of transportation, under regulations to be prescribed by the President, 
not to exceed 3 cents per mile for the use of his own motor cycle or 7 cents per 
mile for the use of his own automobile for such transportation, whenever such 
mede of travel has been previously authorized and payment on such mileage 
basis is more economical and advantageous to the United States. This act 
shall take effect July 1, 1931, and all laws or parts of laws are hereby modified 
or repealed to the extent same may be in conflict herewith. 


The payment of mileage in lieu of actual expenses of transporta- 
tion is a commutation of such expenses, and in the absence of a 
statute permitting commutation of expenses, employees of the United 
States traveling upon official business are limited to reimbursement 
of expenses actually incurred. See act of March 3, 1875, 18 Stat. 
452. As a condition precedent to the allowance of mileage, the act 
of February 14, 1931, supra, requires that it be “ previously author- 


ized.” See also paragraph 12a of the Standardized Government 
Travel Regulations. 
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The travel in this case was performed pursuant to telegram dated 
June 29, 1931, worded as follows: 


After disposition papers in section thirty-six case as indicated in office wire 
June thirteen and your letter June twenty-three you are authorized return 
Denver and resume duties as register Denver office until further advised. 


It is acknowledged that use of claimant’s personally owned auto- 
mobile was not authorized in advance. No evidence is found in the 
record of the amounts actually expended by him for gasoline and oil 


consumed on the trip. The claim appears to have been properly dis- 
allowed. 


Upon review the settlement must be and is sustained. 


(A-38619) 


CLASSIFICATION OF CiVILIAN EMPLOYEES—BROOKHART SALARY 
ACT—ADMINISTRATIVE INCREASE 


Where, through a misapprehension of the intent of the statute, an administra- 
tive office failed to grant an employee the proper increase in compensation 
under the terms of the Brookhart Salary Act, effective July 3, 1930, and 
subsequently granted an administrative promotion which would not have 
been granted had it been understood that the employee was entitled to the 
same increase under the Brookhart Salary Act, the administrative increase 
from and after its effective date should be considered as having been 
granted under the terms of the Brookhart Salary Act, and no additional 
increase under the statute is required. 


Comptroller General McCar! to th Secretary of Agriculture, March 4, 1932: 


Consideration has been given to your letter of February 26, 1932, 
as follows: 


Under date of September 28, 1931, you wrote this department, A-—88619 in 
the matter of the claim of Miss Daphne Anderson for adjustment of salary 
under the Welsh and Brookhart Acts. The adjustment under the Welsh Act, 
relating to employment under another branch of the Government, was made 
directly by your office. As to that under the Brookhart Act you found her 
entitled to one step in grade from July 3, 1930, and authorized the disbursing 
clerk of the department to adjust accordingly on the next regular roll and 
“to continue to pay the increased rate provided the increase does not cause the 
maximum salary of her grade to be exceeded for any period.” This suggests 
that the increase is to be additional to any promotion made after July 3, 1930. 

On July 3, 1930, Miss Anderson was receiving $1,740 per annum. On Janu- 
ary 16, 1931, she was “ administratively ” promoted one step, to $1,800. Clearly 
she should receive the $60 adjustment for the period July 3, 1930, to January 15, 
1931. The question is whether your language above means that the $60 is to 
be pyramided on the promotion of January 16 or whether the advance of 
that date is to be treated as a belated Brookhart adjustment. 

This seems essentially the matter decided in 11 Comp. Gen, 123, A-38647, the 
Trousdale case. By the Welsh Act Mrs. Trousdale was entitled, effective 
June 30, 1928, to an adjustment from $1,680 to $1,800. She did not receive 
it at the time, but on September 1, 1928, was given an administrative promotion 
to $1,800. By the Brookhart Act Miss Anderson was entitled, effective 
July 3, 1930, to an adjustment from $1,740 to $1,800. She did not receive it 
at the time, but on January 16, 1931, was given an administrative promotion 
to $1,800. In the Trousdale decision you state: “There is presented the 
question whether these administrative adjustments, other than under the 
Welsh Act, now should be taken into consideration in determining whether 
further adjustments under the Welsh Act are authorized. In most, if not 
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all, of the cases the administrative promotion would not have been granted 
had it been fully understood that the employees were entitled to a corresponding 
adjustment under the provisions of the statute. * * * Accordingly, as a 
basis for further settlements by this oflice of claims for Welsh Act salary 
adjustments by field employees who were separated from the service, and 
are otherwise entitled to such adjustments, all increases in compensation 
granted employees in the field service as of July 1, 1928, whether designated 
of record as administrative promotions or as Welsh Act adjustments, or 
increases designated as administrative promotions made effective thereafter 
and prior to effective date of adjustments designated administratively as 
under the Welsh Act, will be considered alike as adjustments under the Welsh 
Act.” Accordingly, Mrs. Trousdale was given the Welsh Act increase from 
July 1 to August 31, but her raise on September 1 was treated as a belated 
Welsh Act adjustment in spite of its “administrative” labeling, and the 
increase was not pyramided on the promotion. The only differences between 
the two cases is that the adjustment in one was under the Welsh Act, in the 
other under the Brookhart Act, and that Mrs, Trousdale was in a field service, 
Miss Anderson in Washington. The first difference seems immaterial. The 
increases provided by both acts are mandatory, confer rights not subject 
to administrative discretion, and not lost by administrative delay or failure 
to satisfy them. The difference in status as between field and Washington 
seems equally inconsequential. Your reasoning in A-38647 is that the so-called 
administrative promotions often would not have been made had the department 
understood the employee’s right to the identical raise by operation of law. 
It should, therefore, apparently make no difference whether the administrative 
oversight, neglect, or misunderstanding of the employee’s rights affected a 
Washington or a field position. 

You are therefore requested to advise as to the proper adjustment in Miss 
Anderson’s case on the facts presented. 


Your letter is understood to be a determination that had it been 
anderstood by the administrative office that this employee was en- 
titled to one step of $60 per annum, that is, from $1,740 to $1,800 
per annum on July 3, 1930, under the terms of the Brookhart 
Salary Act, she would not have been granted the administrative 
increase of that amount effective January 16, 1931. If so, the 
principle stated in 11 Comp. Gen. 123, under the Welch Act, cited by 
you, is applicable and the employee need not be increased above 
the rate of $1,800 per annum for any period on or after July 3, 1930, 
under the terms of the Brookhart Salary Act. 


(A-39462) 
TRAVELING EXPENSES—LEAVES OF ABSENCE 














Where an employee absent from headquarters on official business is granted a 
leave of absence which is terminated by direction to report to Washington, 
D. C., and he is then directed to return to headquarters, the employee is not 
excused from bearing so much of the cost of returning to headquarters as 
would have been necessary by the shortest usually traveled route by rail 
from the place where he was on leave of absence. 


Comptroller General McCarl to the Attorney General, March 8, 1932: 
Reference is had to your letters of November 6 and November 17, 
1931, requesting to be informed what refund, if any, should be made 
by William Larson, special agent in charge, Bureau of Investigation, 
Department of Justice, by reason of the use of transportation requests 
from Niagara Falls to Washington, D. C., and from Washington, 
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D. C., to Salt Lake City, in August and September, 1931. You for- 
warded for consideration in connection therewith his expense vouch- 
ers covering the travel on official business during the two months in 
question. The circumstances concerning the use of the transporta- 
tion requests are set forth in your letter of November 6, 1931, as 
follows: 


The records of the department show that the official headquarters of the 
traveler had been designated by the Attorney General at Salt Lake City, Utah. 
On August 9th and 10, 1931, the traveler proceeded via personally owned auto- 
mobile on official business from his headquarters at Salt Lake City, Utah, to 
Rawlins and Cheyenne, Wyoming. He went on annual leave of absence on 
August 11, 1931, at 3.30 p. m., and which leave was due to expire at 9.00 a. m., 
September 8th. While on such annual leave of absence the claimant proceeded 
in his personally owned automobile from Cheyenne, Wyoming, to Niagara Falls, 
N. ¥. While at Niagura Faiis Mr. Larson was instucted by long-distance tele- 
phone by the Director of the Bureau of Investigation to proceed immediately 
to Washington, D. C., for official business, including a conference relative to 
proposed change of headquarters to Birmingham, Alabama. At the conclusion 
of such duty in Washingtun the traveler was instructed to return to his head- 
quarters at Salt Lake City, Utah, to conduct certain business at that point and 
then to proceed to Birmingham, Alabama. The records of the department 
further show that Mr. Larson left Niagara Falls on August 30th at 9.20 p. m. 
and arrived in Washington, D. C., on August 3ist at 9.30 a.m. He remained 
in Washington, D. C., until September lst, at 7.40 p. m. at which time he de- 
parted for his official headquarters at Salt Lake, arriving at that point Sep- 
tember 4th at 10.35 a. m. In connection with travel from Niagara Falls, New 
York, to Washington, D. C., Mr. Larson used transportation requests Nos, 
J-326,177 and J-326,178, at a cost of $16.53 and $3.60, respectively, or a total of 
$2u.13. In connection with the travel from Washington to Salt Lake City he 
issued requests Nous. J-326,179 and J-826,180 at a cost of $23.63 and $82.85, 
respectively, or a total of $106.48. 

ln view of the fact that the value of the transportation requests aggregate 
$126.61, the matter was taken up with Mr. Larson with a view to securing a 
reiund of the difference between the direct fare from Niagara Falls to Salt Lake 
City and the fare via Washington, D. C. The direct tare from Niagara Falls 
to Sait Luke City is $73.43 for railroad and $21.00 for Pullman or $94.43, leav- 
ing the difference of $32.18 which may properly be termed as chargeable to the 
Government because of the fact that the traveler was required to perform 
certain circuitous travel in connection with his return to headquarters. The 
traveler was requested to refund an amount of $94.43 as per copy of letter 
attached hereto dated October 19, 1931. The traveler replied to this letter on 
October 31, 1931, to the effect that had he returned direci from Niagara Falls to 
Salt Lake City, Utah, he would have used his personally owned automobile. 
He has also orally advised that the cost of gas, oil, etc., in proceeding from 
Cheyenne, Wyoming, to Jamestown, New York, was approximately $28.00 (rec- 
ord of exact cost in his possession), and that cost of gas and oil from Niagara 
Falls to Salt Lake City would have been approximately $32.00. * * * 


. * * . ‘* = * 


In view of the above it will be greatly appreciated if you will advise me as to 
what refund, if any, should be made by Mr. Larson in connection with the 
above-mentioned travel. The allowance or disallowance of items charged in 
the expense account, such as porterage, per diem allowance, etc., will be based 
upon your decision in the matter. 


When a person absents himself from his headquarters upon a leave 
of absence he assumes the duty of returning himself to his head- 
quarters at his own expense, and the curtailing of his leave for official 
business does not transfer this expense to the Go-ernment. 3 Comp. 
Dec. 170; 13 id. 294; 19 id. 232; 2 Comp. Gen, 424. However, if 
when recalling the traveler to his headquarters he is instructed to 
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perform temporary duty en route, the employee is entitled to have 
the Government bear only the extra expense, if any, rendered neces- 
sary by the performance of such temporary duty. 10 Comp. Gen. 
184, 222, and 415. It appears from your submission that the em- 
ployee used transportation requests from Niagara Falls, where he 
was on leave of absence, to Washington, D. C., costing the Govern- 
ment $20.13, and from Washington, D. C., to Salt Lake City, costing 
$106.48, or a total cost to the Government of $126.61, and that the 
cost to have returned by rail from Niagara Falls to Salt Lake City 
would have been $94.43. The employee, however, states that, except 
for instructions to report to Washington, D. C., he would have re- 
turned to Salt Lake City by his personally owned automobile at a 
cost for gasoline and oil of approximately $32. He states that it 
cost $28 for gasoline and oil for the travel from Cheyenne, Wyo., 
his last temporary duty station, to Jamestown, N. Y. The fact that 
he would have returned to his headquarters by privately owned auto- 
mobile except for the performance of official business is not material, 
as he actually returned by rail. As it cost the Government $106.48 
to return him to his headquarters from Washington and it would 
have cost him $94.43 to have returned by rail from Niagara Falls to 
Salt Lake City, he is indebted to the United States in the sum of 
$94.43 and should be required to refund that amount before any 
allowance is made upon his expense voucher. 


(A-41084) 
WITNESSES—EMPLOYEES OF VETERANS’ ADMINISTRATION 


The provision in section 19 of the World War veterans’ act, as amended by the 

act of July 3, 1930, 46 Stat. 992, authorizing and limiting the fees whieh 
may be paid to part-time and fee-basis employees of the Veterans’ Ad- 
ministration when testifying as witnesses in Government insurance cases, 
is applicable to stch employees whether testifying as fact witnesses or ex- 
pert witnesses, the fees in either case being payable from the appropriations 
of the Veterans’ Administration and not from appropriations of the De- 
partment of Justice. 


Comptroller General McCarl to the Attorney General, March 10, 1932: 


There has been received your letter of February 25, 1932, as 
follows: 


It occasionally becomes necessary for United States attorneys in the various 
judicial districts to secure the attendance of so-called part-time doctors of the 
Veterans’ Bureau to qualify and testify as medical experts for the Government 
in war risk insurance cases, and the question arises whether the compensation 
and expenses of such experts can properly be paid from an appropriation 
under the control of this department. 

The appropriation, “ Miscellaneous expenses, United States courts,” 46 
Stat. 1326, reads as follows: 

“For such miscellaneous expenses as may be authorized or approved by the 
Attorney General for the United States courts and their officers, including 
experts at such rates of compensation as may be authorized or approved by 
the Attorney General, including also so much as may be necessary in the dix 
cretion of the Attorney General for such expenses in the District of Alaska 
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and in courts other than Federal courts, and including traveling expenses pur- 
suant to the subsistence expense act of 1926.” 

Section 19 of the World War veterans’ act, as amended by the act of July 
8, 1930, 38 U. 8. C., sec. 422, Supp., contains the following provision: 

“Part-time and fee-basis employees of the bureau, in addition to their reg- 
ular travel and subsistence allowance, when ordered in writing by the director 
to appear as witnesses in suits under this section, may be allowed, within the 
discretion and under written orders of the director, a fee in an amount not 
to exceed $20 per day.” 

It would appear that two appropriations, under separate Government agen- 
cies, should not be regarded as available for the payment of compensation and 
expenses of the same character, because of the danger of the payment of 
double compensation from different sources for the same service. We do not 
assume that such part-time employees may properly be paid compensation 
both by this department and by the Veterans’ Bureau for the same service. 
It appears that it is not necessary, under the veterans’ act. supra, that such 
part-time and fee-basis employees testify as experts, but they may receive the 
amount specified even though they testify as fact witnesses only. 

In view of the foregoing, your decision is respectfully requested as to 
whether the compensation and expenses of part-time employees of the Vet- 
erans’ Bureau who testify as medical experts in cases tried in the United 
States district courts may properly or legally be paid from the appropriation 
“Miscellaneous expenses, U. S. courts,” or whether the appropriation under 
the control of the Veterans’ Bureau is the more specific and available 
appropriation. 


The fixing of the amount of the fee of not to exceed $20 per day 
authorized by the act of July 3, 1930, supra, to be paid to part-time 
and fee-basis employees in addition to their regular travel and sub- 
sistence allowances was placed by the. act within the discretion of 
the Director of the Veterans’ Bureau, now a part of the Veterans’ 
Administration. The provision does not make any distinction be- 
tween employees directed to appear as fact witnesses and those 
directed to appear as expert witnesses, and therefore, must be held 
to include both classes. The fees so fixed are necessarily chargeable 
to the appropriation of the Veterans’ Administration. Accordingly, 
the specific provision in the World War veterans’ act, as amended, 
makes the appropriation of the Veterans’ Administration exclu- 
sively available for the fees of all part-time and fee-basis employees 
of that service when appearing as witnesses in Government insurance 
cases, and they may not be paid any fee under appropriations under 
your jurisdiction which might otherwise be available for compen- 
sation of expert witnesses. See in this connection decision of Jan- 
uary 7, 1932, A-36931, 11 Comp. Gen. 260.. 


(A-41006) 


MILEAGE—HEADQUARTERS—USE OF PERSONALLY OWNED 
AUTOMOBILE 


The act of February 14, 1931, 46 Stat. 1103. permits the payment of mileage 
for use of employee’s own automobile only when engaged in “ necessary 
travel” away from designated post of duty, and mileage is not payable 
therefor for use of employee’s own autom»bile during absences from head- 
quarters of 10 hours or less between the hours of 8 a. m. and 6 p. m., or 
where trips by automobile begin shortly before 8 a. m. and/or return shortly 
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after 6 p. m. unless the necessity for leaving and returning before and after 
such hours is shown. 


Decision by Comptroller General McCari, March 11, 1.32: 


Review has been requested of settlement of this office disallowing 
credit in the accounts of R. W. Glaw, paymaster, Panama Canal, for 
payments made upon vouchers Nos. 453, 460, 472, 536, and 597 to 
employees of the Panama Canal as mileage for use of their privately 
owned automobiles, the payments being disallowed for the reason 
that no evidence of prior authority for such mode of travel accom- 
panied the voucher. In support of the request for review there has 
been furnished the following statement from the auditor of the 
Panama Canal: 


The payment of mileage for the use of personally owned automobiles on 
official business is authorized by the Governor’s Circular No. 658-11, dated 
June 24, 1931, a copy of which is forwarded herewith. You will note that in 
the second paragraph this authority is extended to all employees holding author- 
ity cards from the supply department authorizing them to use official jitneys. 
A blank automobile transportation authority card is also forwarded herewith 
for your information. This authority may also be extended to other employees 
who do not hold authority cards, provided they submit a written request and 
obtain the approval of the head of the department or division where employed. 

The payment of mileage for the use of these employees’ own automobiles 
was by far the most economical and advantageous to the Panama Canal. If 
official jitneys had been supplied for these trips, the Panama Canal would have 
had to pay for the gas and oil and upkeep of the cars, in addition to the wages 
of the chauffeurs. If commercial jitneys had been engaged the cost would have 
been several times the amounts paid on these vouchers. In practically all of 
the places visited there were no other practicable means of transportation than 
by automobile. 


Circular 658-11, issued June 24, 1931, by the Governor of the 
Panama Canal, provides as follows: 


1, Effective July 1, 1931, in accordance with authority granted by act of Con- 
gress approved February 14, 1931, and paragraph 12—A of Standardized Govern- 
ment Travel Regulations, as amended effective July 1, 1931, reimbursement is 
authorized for the use of personal automobiles on official business in the Canal 
Zone and the cities of Panama and Colon, at the rate of five cents for each mile 
or major fraction thereof travelled on official business. 

2. This authority is extended to all employees now holding authority card 
from the supply department authorizing the ordering of official jitneys for 
official business, and will be extended to other employees upon written request 
of such employees, approved by the head of the department or division where 
employed. Such written request, bearing the approval of the head of the de- 
partment or division, should be forwarded to the auditor for permanent record. 

8. The mileage authorized will be paid on regular reimbursement vouchers, 
which must be sworn to in accordance with the present regulations. Such 
vouchers should be rendered monthly and should show the date of travel and 
time of travel, points between which traveled, and the mileage, and will receive 
the approval of the head of the department or division prior to being forwarded 
to the auditor for settlement. 

4. Mileage allowance will not be paid for travel between home and regular 
place of employment, nor will the use of private cars be authorized when other 
established means of transportation would have served the same purpose at a 
less expense. 


The act of February 14, 1931, 46 Stat. 1103, provides: 


That a civilian ificer or employee engaged in necessary travel on official 
business away from his designated post of duty may be paid, in lieu of actual 
expenses of transportation, under regulations to be prescribed by the President, 
not to exceed 3 cents per mile for the use of his own motorcycle or 7 cents per 
mile for the use of his own automobile for such transportation, whenever such 
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mode of travel has been previously authorized and payment on such mileage 
basis is more economical and advantageous to the United States. This act shall 
take effect July 1, 1931, and all laws or parts of laws are hereby modified or 
repealed to the extent same may be in conflict herewith. 


Voucher No, 453 for $1.50 in favor of Geo. Patterson is for 30 
miles at 5 cents per mile for automobile transportation on July 31, 
1931. The employee left Balboa, his headquarters, at 9.15 a. m., 
visited two other places, and returned to Balboa at 12 o’clock noon 
of the same day. 

Voucher 460, $8.50 in favor of I. B. Harrell, covers 170 miles at 
5 cents per mile. This mileage consisted of five round trips, 34 miles 
each, between Balboa and Gamboa Penitentiary. The employee 
left Balboa each day at various times between 10 a. m. and 11 a. m. 
and returned the same days between the hours of 12.50 and 1.05 p. m. 

Voucher 472, $2.45 in favor of R. Z. Kirkpatrick, covers 49 miles 
at 5 cents per mile. On July 25 the employee traveled 14 miles and 
was absent from his office from 7 a.m.to9a.m. July 28 he traveled 
1 mile and was absent from 8 a. m. to 9 a.m. July 31 he traveled 
34 miles; was absent from 7 a. m. to 4.30 p. m. 

Voucher 536, $2.70 in favor of Lawrence Johnson, covered mileage 
for the use of automobile on seven different days for trips of from 
4 to 8 miles, the time absent from his headquaiters not being stated. 

Voucher 597, $3.45 in favor of Mrs. K. M. Smith, covered mileage 
as follows: 

July 22, 22 miles, absent from headquarters 1 p. m. to 
24. 12 
29, 16 Soto 


30, 4 9:30 a. m. “ 10: 
31, 11 2) o'r, 


The above act of February 14, 1931, permits the payment of mile- 
age for the use of privately owned automobiles only when engaged in 
“ necessary travel ” away from designated post of duty. It has been 
repeatedly held that absences from headquarters of 10 hours or less 
between the hours of 8 a. m. and 6 p. m. do not constitute a travel 
status. 5 Comp. Gen. 100, 128, 215. Where trips from headquarters 
are made by automobile leaving shortly before 8 a. m. and/or re- 
turning shortly after 6 p. m., the necessity for leaving and returning 
before and after such hours must be shown. 5 Comp. Gen. 449. 

In decision of January 11, 1932, A-40136, 11 Comp. Gen. 271, it 
was held: 

The act of February 14, 1931, 46 Stat. 1103, permits reimbursement to an 
employee for the use of his personally owned automobile upon a mileage basis 
only when “engaged in necessary travel on official business away from his 
designated post of duty.” It has been held repeatedly that travel from home 
or headquarters for a distance of four or five miles or less is substantially 
duty at headquarters and does not place the employee in a travel status. See 
decisions to you of September 8, 1931, and October 5, 1931, A-38422, and the 
cases therein cited. 


Reimbursement for use of a privately owned automobile for transportation 
within the limits of employee’s headquarters would be in contravention of the 
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act of July 16, 1914, 38 Stat. 508, unless chargeable under an appropriation 
which is specifically available for the maintenance and operation of motor-pro- 
pelled passenger-carrying vehicles. 10 Comp. Gen. 409; 11 id. 67; id. 91. Even 
when chargeable under an appropriation available for maintenance and opera- 
tion of passenger-carrying vehicles, reimbursement for the use of privately 
owned automobile at employee’s official headquarters is limited to reimburse- 
ment of actual expenditures, such as the cost of gasoline and oil actually con- 
sumed, and in such cases it must be established by competent evidence that no 
part of such expenditures was due to the use of the automobile upon private 
or personal business or pleasure. 2 Comp. Gen. 329. * * * 

See also 6 Comp. Gen. 212, and A-40658, February 12, 1932, 11 
Comp. Gen. 309. 

In none of the vouchers above described were the employees absent 
from headquarters for such distances or during such hours as con- 
stitute a travel status, and no showing of the amount actually ex- 
pended for the gasoline and oil for the transportation in question is 
made. Accordingly, the disallowances were correct and upon review 


must be and are sustained. 


(A-41035) 


PAY—ARMY—ENLISTED MAN AWAITING TRIAL AFTER EXPIRA- 
TION OF TERM OF ENLISTMENT 


An enlisted man of the Army who, at the time of expiration of his enlistment 
period, is in confinement awaiting trial on a charge of desertion, where such 
trial resulted in conviction, was not being held beyond the term of his 
enlistment for the convenience of the Government, and is not entitled to 
pay and allowances, as for actual military service. 


Comptroller General McCarl to Maj. E. C. Morton, United States Army, 

March 11, 1932: 

There has been received your letter of February 12, 1932, trans- 
mitting a supplemental pay roll on which is borne the name of 
Private Johnnie Rice, A. S. 6541067, 20th Photo Section, Air Corps, 
and requesting decision whether you are authorized to credit pay 
thereon after expiration of his enlistment while awaiting trial on a 
charge of desertion which resulted in his being found guilty of the 
offense. 

The facts noted on the voucher are as follows: 


Enlisted December 29, 1928, for three years. No time lost prior to date of 
desertion. Dersrertep at Brooks Field, Texas, July 22, 1929. Accounts at 
desertion paid on VOU#2806, Oct. 1929, accts of Maj. C. Newron, Jr., F. D. 
ITEMS UNSATISFIED: Due fui, 20th Photo Section, A. C., Brooks Field, Texas, 
$15.27. Due US Clothing, 1930, $5.98. 

SURRENDERED at Ft. Omaha, Nebr., Dec. 18, 1931. Convicted of desertion and 
sentenced to DD SUSP., forf all puy & allowances, and to conf 6 mos, GCMO#6, 
Hq. 7ib Corps Area, dated January 13, 19832. Normal date of E. T. S.: December 
28, 1931. Total clothing drawn since date of ret to mil control $13.10. Due 
US $12.66 clothing ovdrn at date of normal expiration of service, Dec. 28, 1931. 


Under the terms of the sentence all pay due or to become due is 
forfeited, and pay for the period stated could in no circumstances, on 
the present record, be paid tothe man. It is understood your inquiry 
is with respect to setting up a credit for application against author- 
ized stoppages. 
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Original enlistments in the Regular Army are, under section 27 of 
the national defense act as amended by the act of June 4, 1920, 41 
Stat. 775, for a period of one or three years at the option of the 
soldier. Army Regulations 615-360, paragraph 2, provide that 
an enlisted man will be discharged on the date upon which he shall 
have completed his term of service, subject to the provisions of the 
one hundred and seventh article of war, except when awaiting trial 
or result of trial, or when retained in the service under authority 
of the Secretary of War. 

The one hundred and seventh article of war, 41 Stat. 809, provides: 


SOLDIERS TO MAKE GOOD TIME LOST.—Every soldier who in an existing or 
subsequent enlistment deserts the service of the United States or without 
proper authority absents himself from his organization, station, or duty for 
more than one day, or who is confined for more than one day under sentence, 
or while awaiting trial and disposition of his case, if the trial results in con- 
viction, or throngh the intemperate use of drugs or alcholic liquor, or through 
disease or injury the result of his own misconduct, renders himself unable for 
more than one day to perform duty, shall be liable to serve, after his return to 
a full duty status, for such period as shall, with the time he may have 
served prior to such desertion, unauthorized absence, confinement, or inability 
to perform duty, amount to the full term of that part of his enlistment period 
which he is required to serve with his organization before being furloughed 
to the Army reserve. 


The Regular Army Reserve was abolished by section 30 of the 
act of June 4, 1920, 41 Stat. 775. 

Army Regulations 615-360, paragraphs 2-d and 5-c, prescribe 
that— 


ad. If awaiting trial or result of trial by court-martial—Should an enlisted 
man on the date on which he would otherwise be discharged be awaiting trial, 
or result of trial, by court-martial, he will not be discharged until announce- 
ment of sentence or receipt of an order publishing the case or otherwise dis- 
posing of it. For the effective date of discharge see paragraph 5c 

= - s 7 2 = a 

c. When retained in service awaiting trial or result of trial——When an en- 
listed man is retained in service as prescribed in paragraph 2d, the effective 
date of his discharge depends upon the result of his trial, or the disposition 
made of the case, e. g., an enlisted man who has previously lost no time which 
he is required to make good under the 107th article of war is confined awaiting 
trial 30 days previous to the date on which he would otherwise have been dis- 
charged, and the result of his trial is not announced until 10 days subsequent 
to that date; then— 

(1) If convicted.—The effective date of his discharge will be 30 days after 
the expiration of his term of confinement. 

(2) If acquitted.—The effective date of his discharge will be the date of an- 
nouncement of acquittal, and he will be regarded as having been retained in 
service 10 days for the convenience of the Government, 


Enlistment is a contract between the soldier and the Government. 
It is for a definite period of military service, and the soldier’s right 
to pay is governed thereby. If service has been honest and faithful 
the soldier is entitled to a discharge upon the expiration of this term 
of service as fixed by his contract. 

The one hundred and seventh article of war is headed “ Soldier 
to make good time lost,” and, after setting out the character of ab- 
sences during his enlistment required to be made good, provides that 
he “shall be liable to serve, after his return to full-duty status.” 
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The facts show that Rice enlisted December 29, 1928, for three 
years. The definite period of time for which he agreed to serve 
terminated December 28, 1931. The obligation of the Government 
was to give him pay and allowances for this definite period where 
they were otherwise not forfeited. After the expiration of his en- 
listment he is entitled under the laws and regulations to pay and al- 
lowances only if held beyond the enlistment period for the con- 
venience of the Government, or for the purpose of making good time 
lost “after his return to full-duty status.” On December 28, 1931, 
the date of expiration of his enlistment, he was in confinement 
awaiting trial, which resulted in his conviction, as announced by 
court-martial sentence approved January 13, 1932. This time be- 
tween date of expiration of enlistment and January 13, 1932, was 
not “ service ” for making good time lost, as he had not returned “ to 
full-duty status.” See 9 Comp. Gen. 323. Accordingly, you are 
advised that you are not authorized to credit on the roll returned 
pay and allowances for the period from December 29, 1931, to 
January 13, 1932. 


(A-2000) 


QUARTERS AND SUBSISTENCE ALLOWANCES—ENLISTED MEN OF 


NAVY OCCUPYING PUBLIC QUARTERS 


There is no authority for the payment of a cash allowance for quarters to en- 
listed men of the Navy who are furnished public quarters in kind. 

Neither the Canal Zone nor Panama City, Republic of Panama, is in South 
America, and enlisted men of the Navy on duty at naval radio station 
NHC, Panama City, occupying public quarters at the Balboa radio station, 
Canal Zone, are not entitled to subsistence allowance at the rate provided 
by Executive Order No. 4728, dated September 29, 1927, for enlisted men 
on duty in South America. 5 Comp. Gen. 402, distinguished. 


Comptroller General McCarl to the Secretary of the Navy, March 12, 1932: 

Consideration has been given to your letter of December 22, 1931, 
in reply to a request of this office dated August 11, 1931, for a report 
of the facts in connection with the payment of monetary allowances 
in lieu of subsistence and quarters to certain naval personnel attached 
to naval radio station NHC, National Airport, Panama City, Re- 
public of Panama. 

It appears that these men while assigned to public quarters were 
credited an allowance in lieu of subsistence at $1.20 per day and 
quarters allowance at 75 cents per day by authority of the Chief of 
the Bureau of Navigation dated March 17, 1931, presumably in ac- 
cordance with the provisions of Executive Order No. 4728, dated 
September 29, 1927. An investigation by the Navy Department on 
the suggestion of this office having revealed that the personnel con- 
cerned occupied public quarters at the naval radio station, Balboa, 
Canal Zone, the Chief of the Bureau of Navigation by dispatch 
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dated December 10, 1931, directed the cash allowance of 75 cents per 
day, authorized for men not in receipt of quarters, be immediately 
discontinued, and it is stated that since November 30, 1931, the per- 
sonnel on duty at naval radio station NHC have been receiving an 
allowance in lieu of subsistence only, based on the general rate of 
$1.20 per day. 

As bearing upon the conditions existing at station NHC, the diffi- 
culties attending the subsisting of the personnel due to its isolation 
and remote location, and the opinion of the Navy Department that 
the personnel attached thereto should receive allowances similar to 
those provided for men stationed at naval radio stations NGR, NCW, 
and NRK, located respectively, at Cape Mala, La Palma, and Puerto 
Obaldia, Republic of Panama, it is stated: 


In this connection it is desired to point out that there are no quarters or 
messing facilities available at naval radio station NHC which is located about 
6.5 miles by road from the Balboa radio station in an isolated section on the 
outskirts of Panama City. Radio station NHC is, in fact, isolated to prac- 
tically the same degree as are the naval radio stations at Cape Mala, La Palma. 
and Puerto Obaldia, R. P. All four of these radio stations are located outside 
the Canal Zone, but the personnel detailed to duty at the last three stations 
mentioned are credited with a subsistence allowance of $1.90 per day. The 
expenses of the enlisted personnel attached to station NHC are at least as much 
as, if not more than, those of the personnel at any outlying station in the Fif- 
teenth Naval District, yet the present authorized subsistence allowance of the 
personnel of station NHC is only $1.20 per day. 

It should also be stated that the isolated location of station NHC and the 
long hours which the enlisted men on duty thereat are required to stand 
wutch make it impossible for them to obtain their meals at the Balboa radio 
station. It has also been found impracticable to have their meals sent to them. 

It is also desired to point out that there are no facilities available for trans- 
porting the enlisted personnel from the Balboa radio station to radio station 
NHC, Panama City National Airport, other than the privately owned automo- 
biles of the personnel concerned, The average cost per day per man of this 
transportation, which frequently involves as many as three round trips between 
Balboa and Panama City National Airport, totaling about 40 miles per day, is 
estimated as between 40 cents and 45 cents (including gasoline, oil, and wear). 
This expense of transportation is borne solely by the enlisted personnel. 

In view of all the foregoing, the Navy Department is of the view that 
naval radio station NHC at the Panama City National Airport should be 
classed as an isolated station in the same sense as are stations NGR, NCW, and 
NRK at Cape Mala, La Palma, and Puerto Obaldia, R. P., respectively. As 
previously stated, each enlisted man detailed to duty at the latter three stations 
receives a subsistence allowance of $1.90 per day. In the case of personnel 
attached to station NHC, the Navy Department feels that each man is, and has 
been since the establishment of this station on April 1, 1931, entitled to a sub- 
sistence allowance of $2.10 per day (no Government messing facilities being 
available), in accordance with the provisions of Executive Order No. 4728 of 
September 29, 1927. 

The Navy Department accordingly recommends that the authorized allow- 
ance for subsistence of enlisted men detailed to duty at naval radio station 
NHC, Panama City National Airport, be changed from $1.20 per day to $2.10 
per day, effective from April 1, 1931, the date this station was officially 
commissioned. 


The recommendation of changing the subsistence allowance from 
$1.20 per day to $2.10 per day, effective retroactively to April 1, 
1931, would operate to not only permit those heretofore improperly 
paid 75 cents per day for quarters to retain that ammount but also to 
receive an additional 15 cents per day. 
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The facts stated by the Navy Department in its letter of October 
15, 1925, and upon which, by decision of this office dated December 1, 
1925, 5 Comp. Gen. 402, you were advised that credit of the special 
rate of subsistence to the personnel attached to the naval radio sta- 
tions at Cape Mala, La Palma, and Puerto Obaldia, Republic of 
Panama, when properly authorized by the Navy Department, would 
be passed in the disbursing officer’s accounts, are entirely different 
from the facts and conditions existing at naval radio station NHC, 
Panama City. The conclusion in that case was based primarily upon 
the report that “ They [personnel of the three involved stations] are 
dependent almost entirely upon such service as the Navy is able to 
give them from intermittent trips of district vessels”; that it was 
necessary that they restrict their use of fresh meats and vegetables to 
such amounts as may be consumed shortly after receipt; and that 
they were required to use mostly tinned meats and vegetables, which 
were more costly than the fresh products. 

It is admitted that the men attached to station NHC, Panama City, 
were not only paid a monetary allowance in lieu of quarters, but that 
they also occupied Government quarters without cost at the Balboa 
radio station, Canal Zone, where, among other things the Govern- 
ment operates stores handling all sorts of foodstuffs and supplies 
with modern cold-storage and ice plants, an abattoir, and that there 
are available restaurants, cafeterias, etc., where meals may be se- 
cured at prices no higher than at domestic rates. Government-op- 
erated commissaries are also available, where personnel can secure 
fresh supplies at less than the retail cost of the same supplies in the 
United States proper. The Canal Zone is not in South America nor 
is the city of Panama. Payment of the subsistence rate for person- 
nel on duty in South America to personnel attached to the radio 
station at Panama City is not authorized. 

With respect to the quarters allowance heretofore paid by dis- 
bursing officers on vouchers falsely drawn in a manner indicating that 
quarters were not available, such excess was clearly contrary to the 
provisions of the aforementioned Executive order, and credit for the 
same will be disallowed in the accounts of the disbursing officers who 
made such erroneous and illegal payments. 


(A-41078) 


SUBISISTENCE ALLOWANCE—ENLISTED MEN OF THE MARINE 
CORPS 


Enlisted men of the Marine Corps in a travel status for a fractional part of a 
day are entitled, under section 11 of the act of June 10, 1922, 42 Stat. 630, 
and Table II of the Executive order of September 29, 1927, to have their 
subsistence allowance computed on the basis of the number of hours ab- 
sent from their station in a travel status. 
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Comptroller General McCarl to the Secretary of the Navy, March 14, 1932: 


There has been received by your first indorsement of February 23, 
1932, request of the Major General Commandant, United States 
Marine Corps, for decision as to the proper allowance under section 
11 of the act of June 10, 1922, 42 Stat. 630, and the Executive order 
of September 29, 1927, for enlisted men of the Marine Corps in a 
travel status for a fractional part of a day in cases where travel is 
of less than 12 hours’ duration, embracing two meal periods, or less 
than 18 hours, embracing three meal periods. The hypothetical 
cases are suggested of an absence in a travel status from 10 a. m. to 
8 p. m., an elapsed time of 10 hours, involving two meal periods, and 
from 5 a. m. to 9 p. m., an elapsed time of 16 hours, involving three 
meal periods. It is stated that it has been the practice of the Marine 
Corps in such cases to compute the subsistence allowance on the basis 
of the number of hours in a travel status, regardless of the number 
of meal periods involved. It is, however, suggested that such a basis 
is unfair under the hypothetical cases suggested. 

Table II of the Executive order cited provides a daily allowance 
for men traveling on duty where cooked or travel rations are not 
furnished for the journey, and note 1 thereunder provides: 

When in a travel status allowances for subsistence will be computed as 
follows for the day of departure from and arrival at station: The day to 
begin at midnight; for 18 hours or more in travel status, one whole day; for 
12 hours or over, but less than 18 hours in travel status, two-thirds of one day; 
for less than 12 hours in travel status, one-third of one day; no allowance will 
be paid for the first day of a journey which begins after 6 o'clock p. m. 

The right to the allowance accrues from lapse of time only, and 
the matters of actual expense incurred, or the number of meals taken, 
in no way, under the clear provisions of the Executive order, deter- 
mines the amount of the allowance. Accordingly, you are advised 
that the practice, as stated, of computing the subsistence allowance 
on the basis of the number of hours absent from station in a travel 
status is correct, and is in harmony with the rule set out in decision 
of August 30, 1927, 7 Comp. Gen. 159. 


(A-41209) 
CLERKS OF COURTS—NATURALIZATION FEES 


The provisions in section 18 of the act of June 20, 1906, 84 Stat. 600, as 
amended, that clerks of courts exercising jurisdiction in naturalization pro- 
ceedings shall be permitted to retain one-half of the fees collected by them in 
any fiscal year up to the sum of $3,000, apply to the person of the clerk 
rather than to the court, and the limitation of $3,000 is applicable to the 
gross amount of naturalization fees collected by the clerk, notwithstanding 
the clerk may be clerk of one State court and ex officio clerk of various 
other courts being elected as clerk of court for the judicial district rather 
than for a particular court, 
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Comptroller General McCarl to the Secretary of Labor, March 15, 1932: 

There has been received, presumably by your direction, a letter 
dated March 3, 1932, from the Commissioner of Naturalization, as 
follows: 


There is submitted herewith for your decision the question of the proper 
method of accounting for naturalization fees collected by the clerk of the 
Circuit Court, Crown Point, Indiana, who is ex officio clerk of the Lake Superior 
Courts at East Chicago, Gary, and Hammond, all situated within the county 
of Lake, as required by section 13 of the act of June 29, 1906, as amended. 
34 Stat. 600; U. 8. C. t. 8, sec. 402. 

Naturalization supplies have been furnished for the use of the clerk of the 
Cireuit Court at Crown Point and for the use of the Superior Courts at East 
Chicago, Gary, and Hammond separately, each one having its own declaration 
of intention and petition for citizenship volumes, bearing separate series of 
numbering. Supplies were sent to the Circuit Court at Crown Point in 1906, 
the Superior Court at Hammond in 1910, the Superior Court at Gary in 1917, 
and the Superior Court at East Chicago in 1928. 

During the fiscal year 1930 the naturalization transactions conducted by this 
clerk were as follows: 


Petitions 


Declara- 


Circuit Court, Crown Point 
Superior Court, East Chicago 
Superior Court, Gary 
Superior Court, Hammond. 


During the fiscal year 1931 the naturalization transactions conducted by this 
clerk were as follows: 


Declara- 


tions Petitions 


Circuit Court, Crown Point 

Superior Court, East Chicago. 

Superior Court, Gary 

Superior Court, Hammond.............. 


During the first half of the fiscal year 1932 the naturalization transactions by 
this clerk were as follows: 


Circuit Court, Crown Point 
Superior Court, East Chicago 
Superior Court, Gary 
Superior Court, Hammond 


The question for consideration is whether the above courts, under the law, 
should be considered (a) as one court; (b) the Circuit Court as one court and 
the Superior Courts at East Chicago, Gary, and Hammond as one court; or (c) 
each of the above courts considered as a separate and distinct court. 

Taking the fiscal year 1930 as an example, the accounting would be as follows: 


Gross collections 
Retainable under the law 
Due the United States 
Total due the United States 
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PLAN B 
Gross collections: 
Circuit Court 


Due the United States $2. 50 
Superior Courts as 
Retainable under the law 


Due the United States___.__-______- ete 3, 265. 00 


en NE nen cin domssamsmasierimareomenaieaumn 3, 267. 50 


PLAN O 


Gross collections: 
ccm Court, Grown Pelet.. keene 
Retainable under the law_--.--___.____- 


Due the United States_...._...____-________- 
Superior Court, E. Chicago___._._.___.____ 
Retainable under the law____.__--_-__---- 


Due the United States 
Gross collections: 
Superior Court, Gary 
Retainable under the law 


Due the United States. 
Superior Court, Hammond 
Retainable under the law __-_- ee a 


Due the United States 


ee ee ee ee nn <2 2 ssiucbepiiaramieaemenin 8, 135. 00 


From the foregoing it will be seen that under plan (ay the clerk retains 
$3,000 and the Government receives $3,270; under plan (b) the clerk retains 
$3,002.50 and the Government receives $3,267.50; under plan (c) the clerk re- 
tains $3,135.00 and the Jovernment receives $3,135.00. In view of the diversity 
of amounts retainable by the clerk and due the United States the matter comes 
within the jurisdiction of your office by virtue of sec. 305 of the Budget and 
Accounting Act, 42 Stat. 24. 

Sec. 3 of the act of June 29, 1906, as amended, 34 Stat. 596; U. S. C. t. 8, 
secs. 357, 358, 408, bestows naturalization jurisdiction on certain specified 
courts, and sec. 13 of the act of June 29, 1906, as amended, supra, prescribes 
the amounts to be collected and the method of accounting by the clerk of each 
and every court exercising jurisdiction in naturalization cases. 

Article 7, sec. 161, Constitution of the State of Indiana, provides that the 
judicial power of the State shall be vested in a supreme court, in circuit courts, 
and in such other courts as the general assembly may establish. Sec. 168 pro- 
vides that the circuit courts shall each consist-of one judge, and shall have 
such civil and criminal jurisdiction as may be prescribed by law. 

Burns Annotated Indiana Statutes, 1926, vol. 1, sec. 159, provides that there 
shall be elected, in each and every county, by the voters thereof, a clerk of 
the circuit court. The clerk of the circuit court shall continue in office four 
years. Vol. 3, sec. 1184, provides that at the general election immediately pre- 
ceding the expiration of the term of the present incumbent, and every four 
years thereafter, in each county, there shall be elected a clerk of the circuit 
court, who shall hold his office during such term, and who shall give bond. 
Vol. 1, sec. 1432, provides that the circuit court shall be held in the respective 
counties at such times as may be fixed by law. Said court shall be styled, “—— 
circuit,” according to the name of the county in which it may be held. Vol. 
1, sec. 1469, provides that the county of Lake shall be and constitute the 
judicial district of the Lake Superior Court of the State of Indiana. Sec. 1476 
provides that the clerk of the said county of Lake, as and for compensation for 
the additional services performed by him in said court, in attendance upon and 
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in the performance of his duties appertaining to said court, shall receive $2,000 
per annum in addition to the salary now and otherwise provided by law for 
such officer. This section has been amended, as shown in the 1929 supplement, 
vol. 4, so that the clerk shall receive such compensation in addition to the salary 
now and otherwise provided by liw for such officer as may be allowed by the 
board of county commissioners of said county, which shall be payable from the 
fees collected by him. Vol. 1, sec. 1478, provides that the clerk of the Lake 
Circuit Court shall be ex officio clerk of the Lake Superior Court, and shall 
maintain an office in the city of Gary as provided for the transaction of busi- 
ness of room three of said court. Sec. 1479 provides that the said courts shall 
each have original, appellate, and concurrent jurisdiction with the circuit court 
of the county in all cases and actions at law and in equity whatsoever, and in all 
other causes, matters, and proceedings of which such circuit courts now have or 
may hereafter have jurisdiction. Sec. 1479 was amended in 1927 so as to pro- 
vide that the clerk of the Lake Circuit Court shall be ex officio clerk of the Lake 
Superior Court and shall maintain an office in the city of Hammond, city of 
Gary, and city of East Chicago. (See 1929 supp.) 

The Superior Court for Lake County was originally created pursuant to the 
act of 1895, p. 210, and in the case of Woods v. McCay, 144 Ind. 316, was 
judicially determined to be constitutional. Reference is made to the intent of 
the legislature in creating such courts as to be one of convenience as the 
sessions were to be held in cities, other than the county seat, containing 4,000 
or more inhabitants according to a given census. It will be seen, therefore, 
that the legislature found it to be in the interests of the inhabitants of the 
county of Lake to create additional courts for the purpose of transacting busi- 
ness properly brought before the county circuit court. That whereas under the 
constitution of the State only one circuit court could be created in any one 
county it was proper to create additional courts with concurrent jurisdiction 
within the county. The legislature saw no necessity for appointing independent 
clerks for these concurrent courts and provided that the clerk of the circuit 
court should be ex officio clerk of the superior courts. However, sec. 13 of 
the act of June 29. 1906, supra, provides specifically that the clerk of each 
and every court exercising jurisdiction in naturalization cases shall charge, 
collect, and account for fees. 

Does section 13 of the act of June 29, 1906, as amended, intend that the 
total amount of fees retainable by any one clerk, regardless of the number of 
courts for which he may be clerk, shall not exceed $3,000 in any one fiscal 
year, or is the maximum amount retainable by the clerk to be determined by 
the volume of transactions in each individual court? It has long been the policy 
of the bureau in such cases as the Superior Court for Essex County, Massachu- 
setts, where there is a court exercising naturalization jurisdiction in both Law- 
rence and Salem, with separate supplies and records, but with one and the 
same clerk of court, to combine the fees and limit the clerk to a maximum of 
$3,000 during any one fiscal year for both courts. 


Section 13 of the act of June 29, 1906, 34 Stat. 600, as amended 
(sec. 402, title 8, U. S. Code), provides, in part, as follows: 


The clerk of each and every court exercising jurisdiction in naturaliza- 
tion cases shall charge, collect, and account for the following fees in each 
proceeding : 


* * * * * * * 


The clerks of courts exercising jurisdiction in naturalization proceedings shall 
be permitted to retain one-half of the fees in any fiscal year up to the sum 
of $3,000, and all fees received by such clerks in naturalization proceedings 
in excess of such amount shall be accounted for and paid over to said bureau 
as in case of other fees to which the United States may be entitled under the 
the provisions of this chapter. 

The clerks of the various courts exercising jurisdiction in naturalization 
proceedings shall pay all additional clerical force that may be required in 
performing the duties imposed by the naturalization laws upon the clerks of 
courts from fees received by such clerks in naturalization proceedings. 

Payment for the additional clerical assistance herein authorized shall be 
in the manner and under such regulations as the Secretary of Labor may 
prescribe. In case the clerk of any court excercising naturalization jurisdic- 
tion collects fees in excess of the sum of $6,000 in any fiscal year the Secretary 
of Labor may allow salaries, for naturalization purposes only, to pay for 
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clerical assistance, and to be selected and employed by that clerk, additional 
to the clerical force, for which clerks of courts are required by this section 
to pay from fees received by such clerks in naturalization proceedings, if in 
the opinion of said Secretary the naturalization business of such clerk war- 
rants further additional assistance. 


The whole amount allowed for a fiscal year to the clerk of a court and his 
assistants from naturalization fees and any appropriation made for carrying 
on the work of the Bureau of Naturalization shall be based upon and not 
exceed the one-half of the gross receipts of said clerk from naturalization 
fees during the fiscal year immediately preceding, unless the naturalization 
business of the clerk of any court during the year shall be in excess of the 
naturalization business of the preceding year, in which event the amount 
allowed may be increased to an amount equal to one-half the estimated gross 
receipts of the said clerk from naturalization fees during the current fiscal 
year. The provisions of this section relating to the retention as compensation 
by clerks of courts of naturalization fees shall not apply to clerks of United 
States courts who by law are to receive a salary in lieu of fees or other emolu- 
ments. (June 29, 1926, ¢. 3592. Sec. 18, 34 Stat. 600; June 25, 1910, c. 401, 
sec. 1, 36 Stat. 829; June 12, 1917, c. 27, sec. 1, 40 Stat. 171; Feb. 26, 1919, ce. 
49, secs. 1, 2, 40 Stat. 1182; Feb. 11, 1921, c. 46, 41 Stat. 1099; Mar. 4, 1921, 
c. 161, sec. 1, 41 Stat. 1412.) 

It should be noted that the first paragraph above quoted deals 
with the clerk of each and every court, but that part of the section 
has reference to charging, collecting, and accounting for the fees 
in each naturalization proceeding rather than as to the amount of 
fees collected the clerk may retain. The second provision quoted is 
to the effect that clerks of courts may be permitted to retain one-half 
of the fees collected in any one fiscal year not to exceed $3,000, and 
the excess shall be paid over to the Bureau of Naturalization. It is 
apparent from the terms of this provision of law and the remaining 
portion of the section, relating to the additional allowances for 
clerical assistance, that the limitation of $3,000 was intended to 
apply to the person of the clerk rather than to each court. That 
is to say, the act provides that the clerk shall not retain in excess of 
$3,000 in any one fiscal year, regardless of the fact that, as in the 
case presented, the clerk may be the clerk of a circuit court and 
ex officio clerk of three superior courts in the same judicial district. 
To hold otherwise would be, in effect, to allow the State legislature, 
by its enactments creating additional State courts in the same ju- 
dicial district, to circumvent and render of no effect the limitation 
imposed by a Federal statute. In a case such as here presented, 
where the clerk of the four courts or branches of courts is elected 
for the judicial district rather than for a particular court or branch 
thereof, even though his election is as clerk of the circuit court and 
and as such he becomes ex officio clerk of the other courts or branches 
of courts, the incumbent being the same, it must be held that the 
limitation of $3,000 is applicable regardless of whether under a strict 
legal interpretation the courts may be considered as one, two, or four 
separate courts. 

In specific answer to the question submitted I have to advise that 
for the purpose of accounting for naturalization fees the clerk of the 
circuit court of Lake County, Ind., should be required to adopt 
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plan “A” as set forth in your letter. That is to say, he should com- 
bine all collections made by him and from that amount retain one- 
half of the fees collected not in excess of $3,000. 


(A-40953) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—FIELD SERVICE— 
REDUCTION ON REALLOCATION 


The saving clause in the proviso to section 4 of the classification act, as amended 
by section 3 of the Brookhart Salary Act of July 3, 1930, 46 Stat. 1005, 
against loss of salary to an employee whose position is reallocated to a 
lower grade by the action of the Personnel Classification Board, is not 
applicable to a field position over which the board has no jurisdiction, nor 
is it applicable to prevent a reduction in salary of an employee whose 
duties and/or responsibilities are so changed as to require allocation in a 
lower grade. 


Comptroller General McCarl to the Secretary of the Treasury, March 17, 
1932: 


There has been received a letter dated February 6, 1932, from the 
Acting Commissioner of Customs, as follows: 


Reference is made to your notice of exception, received in this bureau under 
date of December 28, 1931, from the collector of customs at Norfolk, suspend- 
ing voucher 784 in the collector’s accounts for June, 1931, covering the amount 
in excess of the maximum rate of pay for classification grade CAF-5, paid 
John 8. Epes, deputy collector in charge at the port of Petersburg. 

Prior to January 1, 1931, there were two employees assigned to the port of 
Petersburg, the deputy collector in charge at that place having supervision over 
one employee. Under the present classification schedule for the customs field 
service at ports of entry where the business justifies the assignment of two 
full-time employees, the man in charge is given grade CAF-6. Therefore, 
under this practice the position of deputy collector in charge at Petersburg 
was allocated to grade CAF-6, Later there was a falling off in customs business 
at Petersburg; it was found that one man could take care of the business at 
that port; and the force was accordingly reduced to one employee. As deputy 
collectors in charge at ports of entry in the customs field service where the 
business does not warrant the employment of more than one person, are given 
grade CAF-5, it was necessary to reduce the classification grade of Mr. Epes 
from CAF-6 to CAF-—5. This action was approved in bureau letter of Decem- 
ber 17, 1930, effective as of January 1, 1931. 

While Mr. Epes at the time of his reduction in grade was receiving $2,900 
per annum, which is $300 above the maximum of grade CAF-—5, no change was 
made in his rate of pay. In this connection, your attention is invited to sec- 
tion 4 of the Brookhart Act, which reads as follows: 

“ Provided further, That in all cases where the board shall change the allo- 
cation of a position to a lower grade the rate of pay fixed for such position prior 
to such change may be continued so long as the position is held by the incum- 
bent then occupying it.” 


The quoted proviso from section 4 of the classification act of 1928, 
as amended by section 3 of the Brookhart Salary Act of July 3, 
1930, 46 Stat. 1005, is not applicable in this case, for two reasons— 
(1) the employee is in the field service over which the “ board,” 
meaning the Personnel Classification Board, has no jurisdiction; 
and (2) the action taken by the administrative office, in effect, was 
not the allocation or placement of the same position in a lower grade, 
but the creation of a different position with such duties and responsi- 
bilities as required its allocation or placement in a lower grade. 
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Section 4 of the original classification act, and as amended, pre- 
scribes a procedure incident to the allocation and reallocation of po- 
sitions for the guidance of the Personnel Classification Board, which 
has jurisdiction only in the departmental service in the District of 
Columbia. Hence, the saving clause in the proviso to the section can 
have no application to employees in positions the allocation of which 
is not subject to approval by the Personnel Classification Board. 
The basis for the saving clause was the joint jurisdiction of the ad- 
ministrative office and the Personnel Classification Board in the allo- 
cation and reallocation of positions in the departmental service and 
to prevent reduction in the salary rates of employees remaining in 
the same position by the final action of an agency outside the admin- 
istrative office in which the employee is serving. As to the field 
service, where the allocation and reallocation of positions, pursuant 
to the principles of classification, are exclusively an administrative 
matter, there is not present the conditions which prompted the en- 
actment of the saving clause in question. 

The saving clause is personal to an employee and remains applicable 
only so long as the employee remains in the same position having 
the same duties and responsibilities. Obviously, in the instant case, 
while the duties may have remained partially the same after the re- 
duction in the number of employees from two to one, the duties and 
responsibilities were changed from those involving supervision to 
those involving no supervision. Even if applicable to the field 
service, the saving clause could not be invoked in this case, for the 
reason that the employee did not remain in the same position on and 
after January 1, 1931, within the meaning of its terms. 

You are advised, therefore, that the maximum salary rate lawfully 
payable to this employee from and after January 1, 1931, the ef- 
fective date of the administrative action changing the duties and 
responsibilities of the position and allocating the same in grade 
CAF-5, was $2,600 per annum, the maximum salary rate of the 
grade. The salary of the employee should be adjusted accordingly. 
Action in the audit of accounts will be taken pursuant herewith. 


(A-41383) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—COMBINED DEPART- 
MENTAL AND FIELD POSITIONS 


The creation and classification of one position, either with one or two salary 
rates, with duties divided between departmental and field services, charge- 
able under the respective appropriations are not authorized. 

There is no legal objection to the employment of one person in two separate 
and distinct positions at different times of the year. one position in the 
departmental service and the other in the field service, the change from 
one to the other being made by regular transfer and appointment at any 
time during the year, subject to applicable civil service laws and regulations, 
the provisions of the classification act, and the average provision appearing 
in annual appropriation acts. 
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Comptroller General McCarl to the Chairman of the Board of Mediation, 
March 17, 1932: 
Consideration has been given to your letter of March 15, 1932, as 

follows: 

Our board has in mind delegating as a change of service from time to time 

a man from its staff to do a duty set out in his classification but not previously 

covered by him. Our question is as to the fund from which he could be paid 


when assigned to new duties, his classification now covering the service of a 
mediator. 


Heretofore and in the present bill before Congress there is a definite amount 
set out for the payment of personal service in the District of Columbia. In the 
estimate submitted to the Appropriations Committee by the Budget there was 
an estimated item set out for field services not comprehended as an estimate 
item within the amount for personal services in the District of Columbia. 

We have three mediators in the field classified under the personnel in the 
District of Columbia. We desire to assign another man from time to time 
under their classification in our mediation service. 

Query: Can we draw on the blanket fund in which is included the considera- 
tion of field service for the payment of such transferred man when assigned to 
duty as a mediator? 

Can we properly pay such man his present per annum rate when he is per- 
forming the work which he is doing now and pay him at a different rate for the 
time when he may do purely mediation service, or, in other words, in the latter 
case pay him at a rate within the limitations now applying to our mediators? 

The Civil Service Commission through its chairman und the Personnel Classi- 
fication Board through its director of classification have advised us that such 


would be entirely proper so far as their interests and responsibilities are 
concerned. 


It is understood that you desire to divide the time served by an 
employee between the departmental and field services, charging the 
appropriations provided for the respective services with the propor- 
tionate time served thereunder. For the appropriations involved, see 
act of February 23, 1931, 46 Stat. 1357. 

The personnel of the Federal Government is divided, broadly, into 
the departmental and field services. The Congress appropriates 
funds separately for the two services, and in various ways, including 
restrictions on the amount available for personnel in the depart- 
mental service in the District of Columbia, has shown a clear inten- 
tion that the two appropriations are to be expended and accounted 
for as separate and distinct entities. Laws and regulations affecting 
the personnel in the departmental and field services, respectively, 
differ materially. While the principles of classification have been 
extended to the field service in a modified form, the general restric- 
tions on original appointments, and other rules stated in the original 
classification act, as well as the average provision appearing in the 
annual appropriation acts, are not applicable in the field service. 
Accordingly, it must be concluded that the creation of one position, 
either with one or two salary rates, with duties divided between the 
departmental and field services, chargeable under the respective 
appropriations, is not authorized. 

However, there is no legal objection to the employment of one 
person in two separate and distinct positions at different times of the 
year, one position in the departmental service and the other in the 
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field service, the change from one to the other being made by regular 
transfer and appointment at any time during the year, subject to 
applicable civil service laws and regulations, the provisions of the 
classification act, and the average provision. 

Upon transfer from the departmental to the field service the em- 
ployee may be paid at any salary rate prescribed for the field grade 
or salary range in which the field position has been administratively 
placed or allocated. Upon transfer from the field to the depart- 
mental service under the same department or independent estab- 
lishment the rule is stated in decision of August 19, 1929, 9 Comp. 
Gen. 80, as follows (quoting from the syllabus) : 

Hereafter transfers of employees from field-service positions to departmental- 
service positions in the District of Columbia under the sume department are not 
required to be considered as new appointments authorizing payment initially 
of the minimum salary rate of the grade to which transferred, but the salary 
rate payable initially upon such transfers to the departmental service may not 
be sucb as to cause the proper average of the grade to which transferred to be 
exceeded. Rule announced in 3 Comp. Gen. 1001, 1006, and followed in deei- 


sions reported in 4 Comp. Gen. 263; id. 493, 499; id. 1003; id. 1030; 5 id. 302, 
305: and 8 id. 202, 205, modified. 


The questions presented are answered accordingly. 


(A-40707) 


DONATIONS—NAVAL HOSPITALS—GIFTS TO BE HELD IN TRUST 


The amount of a bequest to a naval hospital directed in the will of a testator 
to be invested and the interest used for the benefit of a class of persons 
named therein may not be accepted on behalf of the United States without 
statutory authority therefor, and there would be no authority for the use 
of any appropriation for any services or expenses in connection with invest- 
ing or administering such a trust fund unless the acceptance of the dona- 
tion as made should be authorized by the Congress. 

Section 4801, Revised Statutes, does not authorize the acceptance of private 
donations for naval hospitals. 


Comptroller General McCarl to the Secretary of the Navy, March 19, 1932: 

Reference is made to your letter of February 1, 1932, NH4/L22- 
1(320119)-K, concerning the bequest by the late Miss Sarah Lyon 
of her residuary estate to the United States naval hospital at Brook- 
lyn, N. Y., and inquiring whether the gift may legally be accepted 
under the provisions of section 4801, Revised Statutes. 

It appears that the executor of the last will and testament of the 
said Sarah Lyon has transmitted to the Navy Department a check 
for $2,509.30 in payment of the bequest made in the will as follows: 


SEVENTH: All the rest, residue, and remainder of my property, whether much 
or little, I give in memory of my mother, Edna Lines, to the United States 
naval hospital, now located on Flushing Avenue, opposite Ryerson Street, 
in the said borough of Brooklyn, city of New York, said sum to be invested 
and to be known as the Edna Lines Memorial Fund, and the interest thereon 
to be used for the comfort and maintenance of sailors in said hospital. 


Section 4801, Revised Statutes, provides: 


The President is authorized to receive donations of real or personal property, 


in the name of the United States, for the erection or support of hospitals for 
sick and disabled seamen. 
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This provision of the Revised Statutes was derived from the act 
of July 16, 1798, 1 Stat. 605, entitled “ An act for the relief of sick 
and disabled seamen.” That this original act had reference to hos- 
pitals for merchant seamen, and not to naval hospitals for Navy 
personnel, is shown not only by the context of the original act but 
by the amendatory acts of March 2, 1799, 1 Stat. 729, and February 
26, 1811, 2 Stat. 650, the first of which provided that Navy personnel 
should have the same benefits and advantages as provided in the 
original act for “sick and disabled seamen of the merchant vessels 
of the United States,” and the second of which provided for the 
establishment of “ Navy hospitals” for Navy officers, seamen, and 
marines. The act providing for the establishment of naval hos- 
pitals contained no provision for the acceptance of private dona- 
tions for their erection or support or for any other purpose, and, ac- 
cordingly, it is concluded that the cited provision of section 4801, 
Revised Statutes, has reference to donations for hospitals for mer- 
chant seamen as contemplated by the act of July 16, 1798, supra, 
and now designated United States marine hospitals, and is not 
authority for acceptance of donations for naval hospitals for Navy 
personnel. 

Furthermore, the proposed donation in the present case does not 
appear to be unconditional, but, under the terms of the will, is re- 
quired to be invested and only the income used for specified pur- 
poses. If accepted, the United States would become, in effect, a 
trustee for charitable uses, would never gain a legal title to the 
money, but would have the burden and obligation of administering 
in perpetuity a trust fund not even strictly for its own benefit but for 
the benefit of the class of persons named in the bequest. It would 
seem clear that such an obligation could not legally be as- 
sumed by any officer on behalf of the United States without express 
statutory authority therefor, and that there would be no authority 
for the use of any appropriations for any services er expenses in 
connection with investing or administering such a trust fund unless 
the acceptance of the donation as made should be authorized by the 
Congress. See 10 Comp. Gen. 395; A-36678, May 26, 1931; 
A-40305, January 18, 1932; 22 Comp. Dec. 465; 27 id. 1068; 18 Op. 
Atty. Gen. 465; 21 id. 587; 30 id. 527. 

The matter submitted is answered accordingly. 


(A-37251) 


OFFICERS AND EMPLOYEES HOLDING STATE OFFICES—PUBLIC 
HEALTH SERVICE 


As section 1222, Revised Statutes, forbids the holding of a civil office by an 
officer of the Army on the active list, and as section 9 of the act of April 9, 
1930, 46 Stat. 151, assimilates the pay of commissioned officers of the 
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Public Health Service to the pay of officers of the Medical Corps of the 
Army, a commissioned officer of the Public Health Service is not entitled to 
half pay while serving as health officer of a State. 


Comptroller General McCarl to the Secretary of the Treasury, March 21, 

1932: 

Reference is made to your letter of December 18, 1931, requesting 
decision as to the pay status of commissioned officers of the Public 
Health Service while serving as health officers of States and whether 
under the provisions of section 1265, Revised Statutes, and the act of 
February 19, 1897, 29 Stat. 554, such officers can be granted leave of 
absence on half pay during the period of such assignments, attention 
being also invited to section 9 of the act of April 9, 1930, 46 Stat. 
151. 

The Public Health Service, as it is now constituted and designated, 
had its origin in the former Marine-Hospital Service established for 
the care of sick and disabled seamen by the act of July 16, 1798, 1 
Stat. 605. The provisions of said act were administered by directors 
of the Marine-Hospital Service in the various ports of the United 
States, who were nominated and appointed by the President. The 
act of January 4, 1889, 25 Stat. 639, provided that thereafter medical 
officers in the Marine-Hospital Service should be appointed by the 
President, by and with the advice and consent of the Senate, after 
passing an examination in the several branches of medicine, surgery, 
and hygiene before a board of medical officers of the service, con- 
ducted according to rules prepared by the Supervising Surgeon 
General and approved by the Secretary of the Treasury and the 
President. 

The act of February 19, 1897, 29 Stat. 554, provides: 


* * * That the Secretary of the Treasury is hereby authorized, in his 
discretion, to grant to the medical officers of the Marine-Hospital Service 
commissioned by the President, without deduction of pay, leaves of absence 
for the same periods of time and in the same manner as is now authorized to 
be granted to officers of the Army by the Secretary of War. 


The act of July 1, 1902, 32 Stat. 712, changed the name of the 
United States Marine-Hospital Service to Public Health and Marine- 
Hospital Service of the United States, and provided that the Presi- 
dent should prescribe rules for the conduct of said service and regu- 
lations respecting its internal administration and discipline. 

The act of February 3, 1905, 33 Stat. 650, provided that the Public 
Health and Marine-Hospital Service should remain under the juris- 
diction of the Treasury Department until otherwise thereafter 
specifically provided by law. The act of August 14, 1912, 37 Stat. 
309, changed the name of the Public Health and Marine-Hospital 
Service to the Public Health Service. 

Section 1265, Revised Statutes, which is included with other 
sections relating to the Army, provides: 
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Officers when absent on account of sickness or wounds, or lawfully absent 
from duty and waiting orders, shall receive full pay; when absent with leave, 
for other causes, full pay during such absence not exceeding in the aggregate 
thirty days in one year, and half pay during such absence exceeding thirty days 
in one year. When absent without leave, they shall forfeit all pay during such 
absence, un!ess the absence is excused as unavoidable. 


Section 9 of the act of April 9, 1930, supra, provides: 


Hereafter commissioned officers of the regular corps of the Public Health 
Service, after examination under regulations approved by the President, shall 
be promoted according to the same length of service and shall receive the same 
pay and allowances as are now or may hereafter be authorized for officers of 
corresponding grades of the Medical Corps of the Army, * * *. 


with several exceptions not pertinent to the questions herein con- 
sidered. 

The question to be determined is whether the act last quoted, as- 
similating commissioned officers in the Public Health Service to 
officers of the Medical Corps of the Army, may be construed as au- 
thorizing half pay during the period of assignment of Public Health 
officers as State health officers. 

It has been held under the provisions of the act of May 18, 1920, 
41 Stat. 603, under which the pay and allowances of officers of the 
Coast and Geodetic Survey were assimilated to the pay and allow- 
ances prescribed for the officers of the Navy, that officers of the Coast 
and Geodetic Survey granted leaves of absence will be entitled to 
the same pay as officers of the Navy of the same rank would be en- 
titled to receive under the same circumstances. See 1 Comp. Gen. 
454, and the decisions therein cited. 

Section 1222, Revised Statutes, provides: 

No officer of the Army on the active list shall hold any civil office, whether 
by election or appointment, and every such officer who accepts or exercises the 


functions of a civil office shall thereby cease to be an officer of the Army, and 
his commission shall be thereby vacated. 


Section 1265, Revised Statutes, is a restrictive statute limiting the 
pay of an officer of the Army to half pay when absent from duty in 
excess of leave therein authorized for causes other than through sick- 
ness or wounds or waiting orders. Section 1222, Revised Statutes, 
operates to cut off the right to half pay while absent if such absence 
is by reason of holding a civil office, since by the holding of such 
office he ceases to be an officer of the Army and his commission is 
vacated. 

Section 9 of the act of April 29, 1930, supra, assimilates the pay of 
commissioned officers of the Public Health Service to the pay of of- 
ficers of the Medical Corps of the Army, and its effect is to give 
commissioned officers of the Public Health Service the right to the 
same pay as officers of the Medical Corps of the Army but no more. 

The provisions of section 1222, Revised Statutes, extend to State 
offices as well as to offices under the United States. Sce 18 Op. Atty. 
Gen. 310, In this connection, see also 1 Comp Gen. 499. 
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Since an officer of the Medical Corps of the Army would not be 
entitled to half pay while serving as the health officer of a State, it 
must be held that a commissioned officer of the Public Health Serv- 
ice is not entitled to half pay while serving as health officer of a 
State. 





(A-41279) 


MILEAGE FOR USE OF PRIVATELY OWNED AUTOMOBILE— 
HEADQUARTERS 


The act of February 14, 1931, 46 Stat. 1103, permits the payment of mileage for 
use of an employee’s own automobile only when engaged in “ necessary 
travel” away from designated post of duty, and mileage is not payable, 
therefore, for use of an employee’s own automobile during absences from 
headquarters of 10 hours or less between the hours of 8 a. m. and 6 p. m., 
or where trips by automobile begin shortly before 8 a. m. and/or the return 
is shortly after 6 p. m. unless the necessity for leaving and returning before 
and after such hours, respectively, is shown. 


Decision by Comptroller General McCarl, March 21, 1932: 

Review has been requested of the action of this office in refusing 
to certify for payment upon preaudit vouchers Nos. 6204-G, 6204-H, 
6204-I, 6204-J, 6204-K, 7226-I, and 7226-J. ‘The payees are em- 
ployees of the Bureau of Standards, Department of Commerce, and 
by travel orders Nos, 6204-454 and 7226-561 were authorized to travel 
from their headquarters in Washington, D. C., to Potomac Yards, 
Va.; Kensington, College Park, Beltsville, Meadows, and Camp 
Springs, Md. Certification was refused for the reason that the 
travel appeared to have been substantially travel at headquarters. In 
support of the request for review, the administrative officer of the 
Bureau of Standards submits the following statement: 


With regard to travel to points in near-by vicinity the bureau submits the 
following information: 

These men are all engaged in the investigation of radio wave phenomena 
and the transmission of standard frequency radio signals, and it is essential 
that they be at the various experiment stutions when needed, occasionally at 
night. Some of the measurements require the presence of these employees at 
a definite period of time, while others are contingent on climatic and other 
conditions, For the satisfactory conduct of the investigation it is essential 
that there be no interruption to its continuity. Radio equipment is often car- 
ried in the automobiles, and measurements are frequently made at varying 
points in the field station, requiring the further transportation of equipment. 
An occasional trip to near-by field stations at the employee's own expenses would 
perhaps not be objected to by him, but where so many trips are necessary for 
the proper conduct of the investigation it is too much to expect an employee 
on a moderate salary to stand the expense. In fact, prior to the passage of 
the act of Feb. 14, 1931, 46 Stat. 1103, one of the bureau employees resigned, 
it is understood, primarily because the frequent trips in connection with his 
work at his own expense placed too great a drain on his salary. It was hoped 
the passage of the act permitting reimbursement for such travel would remove 
this cause for dissatisfaction. 

While the bureau appreciates the point of view taken in your decision 
A-40658, it is felt that further consideration should be given to these sus- 
pensions in view of the fact that the travel is for investigative purposes 
rather than mere transportation, that measurements are made at varying points 
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at the station necessitating the use of an automobile, that the men are subject 
to day and night service, and that the cycle of measurements at the near-by 
station is as essential to the interpretation of results as those of the more 
distant stations. 


The trips upon which the employees used their personally owned 
automobiles are shown upon the vouchers in question to cover round 
trips ranging from 10 to 58 miles and that the employees started 
from headquarters at Washington, D. C., and returned to head- 
quarters the same day. The specific hours of departure and return 
are not shown. 

The act of February 14, 1931, 46 Stat. 1103, provides: 


That a civilian officer or employee engaged in necessary travel on official 
business away from his designate post of duty may be paid, in lieu of actual 
expenses of transportation, under regulations to be prescribed by the President, 
not to exceed 3 cents per mile for the use of his own motor cycle or 7 cents 
per mile for the use of his own automobile for such transportation, whenever 
such mode of travel has been previously authorized and payment on such 
mileage basis is more economical and advantageous to the United States. This 
act shall take effect July 1, 1931, and all laws or parts of laws are hereby 
modified or repealed to the extent same may be in conflict herewith. 


The above act permits the payment of mileage for the use of 
privately owned automobiles only when engaged in “ necessary 
travel” away from designated post of duty. When originally in- 
troduced into Congress, the bill included a provision for mileage at 
official stations, but this was eliminated before its passage (11 Comp. 
Gen. 67). It has been repeatedly held that absences from head- 
quarters of 10 hours or less between the hours of 8 a. m., and 6 p. m. 
do not constitute a travel status (5 Comp. Gen. 100, 128, and 215). 
Where trips from headquarters are made by automobile leaving 
shortly before 8 a. m. and/or returning shortly after 6 p. m., the 
necessity for leaving and returning before and after such hours must 
be shown (5 Comp. Gen. 449). 

Reimbursement for the use of a privately owned automobile for 
transportation within the limits of the employee’s headquarters 
would be in contravention of the act of July 16, 1914, 38 Stat. 508, 
unless chargeable under an appropriation which is specifically avail- 
able for the maintenance and operation of motor-propelled passen- 
ger-carrying vehicles (10 Comp. Gen. 409; 11 id. 67; id. 91). Even 
when chargeable under an appropriation available for the mainte- 
nance and operation of passenger-carrying vehicles, reimbursement 
for the use of privately owned automobiles at employee’s official head- 
quarters is limited to reimbursement of actual expenditures, such as 
the cost of gasoline and oil actually consumed, and in such cases it 
must be established by competent evidence that no part of such ex- 
penditures was due to the use of the automobile upon private or 
personal business or pleasure (2 Comp. Gen. 329). See also 6 Comp. 
Gen 212; 10 id. 409; 11 id, 271; id. 309; id. 339. 

The payment of mileage for use of personally owned automobiles 
being limited to a travel status, it follows that the refusal to certify 
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the vouchers for payment in this case was correct and, upon review, 
must be and is sustained. 


{A-41163) 


RENTAL ALLOWANCE—DEPENDENT CHILD OF COAST GUARD 
OFFICER 


Where by decree of a court of Massachusetts the custody of a Coast Guard 
officer’s minor child is given to the mother without any requirement as to 
the support of the child, the officer is not legally liable for such child's 
support. In such situation the certificate published in 9 Comp. Gen. 304 
is not applicable, and in the absence of evidence showing a necessity on 
his part to aid the mother to care for the child the officer is not entitled 
to rental allowance by reason of having a dependent child. 


Decision by Comptroller General McCarl, March 22, 1932: 

There is for consideration the claim of Boatswain Frank E. Hol- 
brook, United States Coast Guard, for rental allowance from October 
14, 1930, to June 30, 1931, as an officer with dependents (minor child). 

Under the act of February 21, 1929, 45 Stat. 1254, amending sec- 
tion 4 of the act of June 10, 1922, 42 Stat. 627, an officer is entitled 
to rental allowance on account of legitimate minor children only 
when such children are in fact dependent upon him. 9 Comp. Gen. 
299. 

Claimant furnishes an authenticated copy of a decree of the Pro- 
bate Court of the County of Essex, Commonwealth of Massachusetts, 
granting Florence M. Holbrook, libelant, an absolute divorce from 
Frank E. Holbrook, libelee, effective October 26, 1927, which order 
decrees that the custody of their minor child, Phyllis I. Holbrook, 
be given to said libelant, but without provision requiring libelee to 
contribute to the support and maintenance of the child. Claimant 
avers that he is not required by said decree to pay alimony for the 
support of said child, but that under the laws of Massachusetts his 
parental responsibility for the care, maintenance, and support of 
his child was not affected by the decree. The question is the correct- 
ness of his conclusion as to the law of Massachusetts. 

At common law a father is entitled to the custody of his minor 
children and, if of sufficient ability, is bound to support them. The 
father’s obligation in this respect, however, is accompanied by the 
right on the part of the father to the custody, society, and service 
of his children. Brow v. Brightman, 136 Mass. 187; Foss v. Hart- 
well, 168 Mass. 66; Treasurer v. Sermini, 229 Mass. 248; Stone v. 
Duffy, 219 Mass. 178; and Miller’s Case, 244 Mass. 281. The courts 
of Massachusetts hold that if the father is deprived of the custody of 
his children by order of the court his common-law duty to support 
them ceases, and, apart from statute, his obligation in this respect 
is determined by judicial decree. Creeley v. Creeley, Supreme Court 
of Massachusetts, March 4, 1927; A. L. R. 52-285, 286. 
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It must, therefore, be held in a case like this, where by decree of 
a court of Massachusetts the custody of an officer’s minor child is 
given to the mother without any requirement as to the support of 
the child, the officer is not legally liable for such child’s support. 
The certificate published at 9 Comp. Gen. 304 is not applicable to 
the situation, and in the absence of evidence showing a necessity on 
his part to aid his former wife, who has remarried, to care for the 
child, Boatswain Holbrook is not entitled to rental allowance by 
reason of having a dependent child. His claim for rental allowance 
for the period above stated will accordingly be disallowed. 


(A-41336) 
COMPENSATION—PART-TIME EMPLOYMENT 


The compensation of a part-time employee regularly employed throughout the 
yeur or for substantial periods should be computed by multiplying the 
salary rate per annum fixed administratively for a similar full-time posl- 
tion by the fraction of time actually employed. 

The compensation of a temporary, seasonal, or emergency employee working 
only for short periods may be paid on an hourly basis, the hourly rate to 
be computed by dividing the per diem rate for similar full-time position 
shown in the Government salary tables by the number of hours full-time 
employees are required to work, and payment is authorized only for the 
actual number of hours worked. 

The instrument of appointment of part-time employees should specify (1) the 
service required, (2) the grade and salary rate fixed administratively for a 
similar full-time position, and (3) the actual amount of salary the part- 
time employee is to receive. 


Comptroller General McCarl to the Secretary of War, March 23, 1932: 
There has been received your communication of March 11, 1932, 


requesting decision of the following questions stated in a memoran- 
dum of The Adjutant General of the Army: 


1, In connection with recent correspondence between the Secretary of War 
and the Comptroller General relative to allocating or reallocating field positions 
to particular salary ranges or grades and at the salary rates prescribed in the 
classification act, specific instructions are requested relative to payment of 
part-time C. M. T. C. employees. Although these employees are seasonal and 
work but a fraction of a day, they are paid on an annual basis, and, so far 
as is known to this office, no authority exists for employing them by the hour. 

Are they, therefore, entitled to proportionate pay for Saturday afternoons, 
holidays, and Sundays? In other words, should their pay be computed by mul- 
tiplying the salary rate per annum at which they are allocated by the fraction 
of time they are actually employed? For example, would an employee working 
2 hours per day at a salary rate of $1,260 per annum be entitled to $360 per 
annum ($1,260%), or $30 per month? 

Or would this employee be entitled to 50¢ per hour, the per diem salary as 
shown in Government salary tables ($3.50), divided by 7, only for the number 
of hours he or she is actually employed, or a maximum of $3.50 per day? If 
paid by the hour, would this employee be entitled to pay for services rendered 
on the thirty-first day of a month? 

2. Will the rate of pay shown on the instrument of appointment be the amount 
a part-time employee is to receive or the rate of pay for a full-time employee? 


The method of computing the salary rates of part-time civilian 
employees of the Government, subject to the terms of the classifica- 
tion act as extended to the field service, has been considered in four 
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recent published decisions of this office, to wit: Decision of Septem- 
ber 10, 1931, 11 Comp. Gen. 105, cited in the correspondence for- 
warded with the communication; decision of December 1, 1931, 11 
Comp. Gen. 211; decision of December 7, 1931, 11 Comp. Gen. 217; 
and decision of January 7, 1932, 11 Comp. Gen. 260. A reference to 
these decisions will obviate the necessity of repeating in detail the 
general rules applicable to part-time employment. Application of 
the principles stated in these decisions will answer the questions 
presented. 

Referring to the first question presented, if the part-time em- 
ployees in question are permanent, work two hours of the seven hours 
per day required of regular full-time employees, and the salary rate 
of a similar full-time position has been administratively fixed at 
$1,260 per annum in accordance with the principles of classification, 
the first computation in the quoted submission is correct. 

However, if the employees are temporary, seasonal, or emergency 
field employees, working only part time for short periods as distin- 
guished from employees who are regularly employed part time, that 
is, a part of each working day, throughout the year, or for substan- 
tial periods, the second computation in the quoted submission would 
be proper and the employee would be entitled to pay for only the 
time actually worked, including time on the 31st day of the month. 
See, particularly, 11 Comp. Gen. 217. 

It might appear that employees at the citizens’ military training 
camps who work for only a few weeks during the ‘summer months 
would be considered as temporary, seasonal, or emergency ficld em- 
ployees, with respect to whom either method of computation of salary 
rates stated in the submission may be applied if so provided for in 
their appointments or contracts of employment. But whichever 
method is adopted, the facts must appear with the accounts showing 
whether the employees are permanent or temporary, seasonal, etc., 
and the terms of their appointment or contract. 

The instrument of appointment of part-time employees should 
specify (1) the service required (11 Comp. Gen. 260), (2) the grade 
and salary rate fixed administratively for a similar full-time posi- 
tion, and (8) the actual amount of salary the part-time employee is 
to receive. 


(A-41372) 
EMPLOYEES’ COMPENSATION COMMISSION—MEDICAL TREATMENT 


The cost of medical treatment furnished by the Employees’ Compensation Com- 
mission to av injured employee is “ compensation” within the meaning of 
section 27 of the employees’ compensation act of September 7, 1916, 39 
Stat. 747, which is required to be reimbursed the commission out of 
amounts recovered from private sources for the same injury, whether the 
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recovery be the result of a suit brought by the commission or of a settle- 
ment made directly by the beneficiary, and if the beneficiary fails or refuses 
to reimburse the commission, the amount involved constitutes an indebted- 
ness to the United States which may be offset against the annuity payment 
to the beneficiary made under the civil retirement act. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, 
March 24, 1932: 


There has been received letter dated March 12, 1932, from the 
Director of Finance, Veterans’ Administration, requesting decision 
whether there may be withheld from monthly payments of $100, 
civil retirement annuity, of Walter Kerr, former railway postal 
employee, an amount of $14, representing a claim asserted by the 
United States Employees’ Compensation Commission to cover bill 
for medical services rendered the annuitant by a physician desig- 
nated by the Employees’ Compensation Commission, from March 
24 to May 20, 1931. 

The facts are stated in letter to the Veterans’ Administration from 
the chairman, United States Employees’ Compensation Commission, 
dated January 11, 1932, as follows: 


On March 21, 1931, Walter Kerr, a railway postal clerk, sustained injuries 
at Chicago, Illinois, due to a collision of the postal car in which he was working 
and a switch engine. As the result of the injuries sustained by Mr. Kerr, he 
was treated by Dr. J. M. Jackson, a designated physician of this commission, 
from March 24, 1931, to May 20, 1931. The commission has paid the bill for 
medical services rendered by Dr. Jackson in the sum of $14.00. 

We are informed that Mr. Kerr has retired from the service and is receiving 
annuity benefits under the retirement act. 

Under date of May 27, 1931, Mr. Kerr advised the commission that he had 
recovered damages from the Illinois Central Railroad for his injuries in the 
sum of $2,000.00. Under the provisions of the United States employees’ com- 
pensation act, Mr. Kerr was requested to refund the sum of $14.00 to this 
commission. Mr. Kerr has refused to reimburse this commission as provided 
in the compensation act, and it is requested that from any monies due Mr. Kerr 
from your bureau the sum of $14.00 be deducted and remitted to this 
commission. 


The annuitant is protesting the claim of the commission on the 
grounds (1) that section 9 of the employees’ compensation act specifi- 
cally provides for the payment of medical treatment to injured em- 
ployees independent of the payment of disability compensation, and 
(2) that he rejected the offer of the Employees’ Compensation Com- 
mission to prosecute a suit against the railroad company and made a 
private settlement, resulting in the recovery of $2,000. 

Section 27 of the employees’ compensation act of September 7, 
1916, 39 Stat. 747, provides as follows: 

That if an injury or death for which compensation is payable under this act 
is caused under circumstances creating a legal liability in some person other 
than the United States to pay damages therefor, and a beneficiary entitled to 
compensation from the United States for such injury or death receives, as a 
result of a suit brought by him or on his behalf, or as a result of a settlement 
made by him or on his behalf, any money or other property in satisfaction of 
the liability of such other person, such beneficiary shall, after deducting the 


costs of suit and a reasonable attorney’s fee, apply the money or other property 
so received in the following manner: 


(A) If his compensation has been paid in whole or in part, he shall refund 
to the United States the amount of compensation which has been paid by 
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the United States and credit any surplus upon future payments of compen- 
sation payable to him on account of the same injury. Any amount so refunded 
to the United States shall be placed to the credit of the employees’ compensation 
fund. 

(B) If no compensation has been paid to him by the United States, he shall 
credit the money or other property so received upon any compensation payable 
to him by the United States on account of the same injury. 


Section 40 of the employees’ compensation act, as amended by 
section 2 of the act of June 5, 1924, 43 Stat. 389, provides in part as 
follows: 


The term “compensation” includes the money allowance payable to an 
employee or his dependents and any other benefits paid for out of the compensa- 
tionfund: * * *%, 


It is clear, therefore, that the cost of medical treatment paid by 
the commission out of the employees’ compensation fund is included 
within the term “compensation” appearing in section 27 of the 
statute, which a beneficiary is required to reimburse the commission 
out of amounts recovered from other sources on account of the same 
injury. There should be noted that the obligation of the beneficiary 
to reimburse the commission is the same whether the amount was 
recovered through suit brought by the commission or “as a result of 
a settlement made by him or on his behalf.” Both of the contentions 
of the annuitant are met by the plain provisions of the statute itself. 

In decision of May 7, 1930, 9 Comp. Gen. 465, it was held that the 
annuity of a retired employee might be withheld and applied toward 
the indebtedness of the annuitant to the Government for the cost 
of medical treatment paid on behalf of the annuitant by the Em- 
ployees’ Compensation Commission. The annuitant in the instant 
case is attempting to distinguish his case from that of the annuitant 
considered in the cited decision on the ground that he has been 
retired for age, while the other employee considered in the cited 
decision was retired for disability. The principle is the same irre- 
spective of the basis on which retired, to wit, that an amount due 
the United States may be set off against an amount otherwise due 
claimant from the United States, 1 Comp. Gen. 605, and decisions 
therein cited. 

Accordingly, you are authorized to instruct the proper disbursing 
clerk of the Veterans’ Administration to deduct from the next 
annuity payment due Walter Kerr the amount of $14 and to remit 
the same by disbursing officer’s check to the Employees’ Compensa- 
tion Commission for deposit to the credit of the employees’ com- 
pensation fund. 


(A-41374) 
TELEPHONES IN PRIVATE RESIDENCES—EMBASSIES 
The use of appropriated moneys in payment for telephone service in that por- 


tion of the Government-owned embassy building assigned as residence 
quarters for the ambassador is in contravention of section 7 of the act 
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of August 23, 1912, 37 Stat. 414. The fact that any particular field 
officer or employee did not know of the provisions of said act until 1931 
furnishes no justification for allowance of credit in his accounts for pay- 
ment contrary to the provision of said act. 


Comptroller General McCarl to the Secretary of State, March 26, 1932: 


There has been received your letter of February 26, 1932, relative 
to the disallowance of credit in the account of Arthur Bliss Lane, 
chargé d’affaires ad interim at Mexico City, Mexico, for an item of 
$15.61, representing the cost of telephone service for the period Sep- 
tember 1 to October 31, 1930, in the portion of the Government- 
owned embassy building assigned as residence quarters for the 
ambassador. 

It appears that for the major portion of the period involved there 
was no occupant of the residence quarters, the retiring ambassador, 
Hon. Dwight W. Morrow, having departed from Mexico City on 
September 17, 1930, and his successor, Hon. J. Reuben Clark, not 
having arrived until November 21, 1930. During this period the 
quarters were under the supervision of caretakers necessary for the 
upkeep, and it has been suggested by Mr. Lane that had he been 
advised of the decision of this office of March 25, 1931, 10 Comp. 
Gen. 428, he would have elected to have had the service discontinued 
during this period of nonoccupancy of the quarters notwithstanding 
the resulting inconvenience which might have been caused to Ameri- 
can citizens and others in Mexico City who call the embassy residence 
when they wish information or assistance both during and outside 
of the regular office hours of the embassy offices. 

Section 7 of the act of August 23, 1912, 87 Stat. 414, provides: 


That no money appropriated by this or any other act shall be expended for 
telephone service installed in any private residence or private apartment or for 
tolls or other charges for telephone service from private residences or private 
apartments, except for long-distance telephone tolls required strictly for the 
pub'ic business, and so shown by vouchers duly sworn to and approved by the 
head of the department, division, bureau, or office in which the official using 
such telephone or incurring the expense of such tolls shall be employed. 


The language of the section quoted is plain and comprehensive and 
has been uniformly considered in a long line of decisions as pro- 
hibiting the furnishing at public expense of personal telephone 
service to Government oflicers or employees in a private residence or 
quarters. See 19 Comp. Dec. 198, 202, 350; 21 id. 248; 22 id. 602; 
4 Comp. Gen. 19, 891; 7 id. 651. The decision of March 25, 1931, 
supra, was merely declaratory of this long-established rule, and the 
fact that this particular field officer or employee under your juris- 
diction did not know of the said act of 1912 or the numerous decisions 
thereon until he received a copy of the decision of March 25, 1931, 
can not serve as justification for the allowance of credit for a pay- 
ment made by and in direct contravention of the plain provisions of 
the statute. Nor can the erroneous allowance of credit in the audit 
of accounts in one instance be accepted as a precedent for the allow- 
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ance of credit for similar illegal items in subsequent accounts of 
another officer. The action of the General Accounting Office in the 
audit or settlement of an account or claim does not constitute a 
decision of the Comptroller General of the United States such as 
administrative and disbursing officers are authorized to accept as 
guides and precedents in obligating and disbursing public moneys. 

In view of the express statutory prohibition in the act of August 
23, 1912, supra, against the use of appropriated funds for the expense 
of maintenance of telephones in private residences or quarters, this 
office has no choice but to sustain the disallowance of credit for 
payments made in contravention thereof. 

Accordingly, upon review, the disallowance of credit for the item 
of $15.61 must be and is sustained. 


(A-41319) 
MEDICAL TREATMENT—NAVAL RESERVE 


A member of the Naval Reserve may not be furnished civilian hospital or 
medical service at Government expense unless he is on active duty at a 
place where Government facilities for furnishing him hospital and medical 
services are not available. 

Orders of the district commander, issued pursuant to ‘authority of the Bureau 
of Navigation, purporting to place a member of the Naval Reserve who 
is ill and incapable of performing service “on active duty without pay” 
at a civilian hospital for the purpose of receiving medical and hospital 
treatment therein, do not place such member on active duty within the 
meaning and intent of the statute, and the United States is not obligated 
for the expense of such treatment. 


Decision by Comptroller General McCarl, April 1, 1932: 

There is for consideration the legality of proposed payments of 
vouchers submitted by the Bureau of Medicine and Surgery, Navy 
Department, for preaudit, representing expenses for civilian hos- 
pital treatment and professional services rendered Max Harmon Con- 
nelly, F-8c (F-1), U.S. N. R., for the period October 20 to November 
5, 1931, under authority of orders of the commandant of the ninth 
naval district, dated October 20, 1931, as follows: 


From: Commandant, Ninth Naval District. 
To: Connelly, Max Harmon, F3c, F-1, 409-46-10. 
St. Anthony Hospital, Michig san City, Indiana. 
Subject: Active duty, without pay. 
Reference: (a) NuNav despatch 6520, 1430, of 20 October, 1931. 

1. In accordance with authority granted in reference (a) you are hereby 
recalled to active duty without pay, commencing 20 October, 1931, for pur- 
poses of hospitalization at St. Anthony’s Hospital, Michigan City, Indiana. 
Reference (a) authorizing your recall to active duty without pay is quoted 
herewith: “6520. Your 6019, 1420, commandant authorized recall Max H. 
Connelly, fireman third naval reserve to active duty without pay at St. Anthony 
Hospital, Michigan City, for purpose of hospitalization at Government expense, 
1430.” 

2. Upon completion of your hospitalization at St. Anthony’s Hospital, Michi- 
gan City, Indiana, you will be released from active duty without pay. 

8. No transportation or subsistence involved in connection with these orders. 


D. W. Bactey, Acting. 
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On the same date the commanding officer of the Nineteenth Divi- 
sion, United States Naval Reserves, Michigan City, Ind., addressed 
a letter to the superintendent of St. Anthony’s Hospital, Michigan 
City, Ind., requesting that institution to furnish Connelly with “ such 
treatment as may be necessary.” The same officer also requested 
Dr. Russell A. Gilmore and Emily Molzen, registered nurse, to 
render Connelly professional treatment and care while in said hos- 
pital, and authorized the Hummer Mortuary, of the same city, to 
convey Connelly in an invalid coach from his home to the hospital 
and upon his recovery to convey him from the hospital to his home. 
It appears from the record that Connelly entered St. Anthony’s 
Hospital on October 10, 1931. There is with the papers a medical 
report stating that Connelly’s illness was diagnosed as typhoid fever, 
with which he was infected while on active duty during the period 
August 8 to 22, 1931. 

The vouchers in question represent payments as follows: 


To St. Anthony's Hospital : 
I ill ik rccnenaigipasabane cee 
Er eteemrenciciaapenny a eee 
Hummer Mortuary 


Total 
all approved by the Bureau of Medicine and Surgery to be paid from 


naval hospital fund. 
The act of February 28, 1925, 43 Stat. 1080, creating the Naval 
Reserve as a component part of the United States Navy, provides: 


Sec. 10. Officers and men of the Naval Reserve, when employed on active 
duty, authorized training duty, with or without pay, drill, or other equivalent 
instruction or duty, or when employed in authorized travel to and from such 
duty, drill, or instruction, or during such time as they may by law be required 
to perform active duty in accordance with their obligations, or while wearing 
a uniform prescribed for the Naval Reserve, shall be subject to the laws, regu- 
lations, and orders for the government of the Navy: * * 

Sec. 11. * * * Warrant officers and men of the Naval Reserve when em- 
ployed on active duty or on training duty with pay or when employed in 
authorized travel to and from such duty shall receive the same pay and allow- 
ances as received by warrant officers and enlisted men of the regular ot of 
the same rank, grade, or rating, and of the same length of service * * 


The Manual of the Medical Department, United States Navy, pro- 
vides— 


3168. On active duty; entitled to medical treatment.—Members of the Naval 
Reserve when on active duty being subject to the laws, regulations, and orders 
for the government of the regular Navy and being entitled to the same pay 
and allowances, are subject to the 20-cent deduction authorized by section 
4808, Revised Statutes (hospital tax), and are entitled to medical treatment 
under the same conditions as members of the regular Navy. (3 Comp. Gen. 
8301; 4 Comp. Gen. 783; 4 Comp. Gen. 1005.) 

8169. Inactive; not entitled to treatment.—While in an inactive status. mem- 
bers of the Naval Reserve (with the exception next noted) are not entitled to 
medical or hospital treatment. (4 Comp. Gen. 934.) 

3170. Enlisted men, classed F-8, F-4, and F-5, treatment.—Enlisted men of 
classes F-3, F-4, and F-5, on inactive duty, are entitled to naval-hospital treat- 
ment and to medical treatment whenever they reside in localities where medical 
officers of the Navy are on duty. Such treatment will be given under the same 





DECISIONS OF THE COMPTROLLER GENERAL 369 


local rules as apply to the treatment of enlisted personnel of the Navy. (Naval 
Reserve Regulations, H 1515.) They are not entitled to treatment by other 
than naval medical officers or in other than naval hospitals. When admitted 
to a naval hospital, ration notices will be executed promptly and in the same 
manner as for retired enlisted men. These notices will be mailed to the 
Bureau of Supplies and Accounts (retainer-pay division). Enlisted men of 
classes F-3, F-4, and F-5 are not entitled to rations or subsistence at the 
expense of the Government when in inactive status. (Comp. Gen. June 19, 1926.) 

3171. Treatment by other than Navy facilities, or beyond active-duty period.— 
When medical officers and medical facilities of the Navy are not available, 
treatment may be procured from sources outside of the Navy extending only 
during the period the reservist has been ordered to continue on active duty. 
No expense for his care and treatment (for disability other than injury in the 
line of duty) will be paid by the Government after the expiration of the period 
of active duty. (Comp. Gen. Aug. 5, 1926, No. A-14470.) When the disability 
of a reservist (other than injury), incurred while on active duty, necessitates 
his retention in naval or other hospital beyond the period of active duty, the 
facts will be reported to the bureau by dispatch. 

3172. On detached active duty.—In the cases of reservists on active duty at 
radio stations, or as ship keepers, or at outlying stations, they are entitled to 
the same medical treatment as would be personnel of the regular Navy, and 
it is competent for the district medical officer, with the commandant’s approval, 
to authorize such treatment as may be required; and if there be no naval 
hospital or member of the Medical Corps of the Navy available, to authorize 
such services being rendered by a civilian physician or hospital. (S. O. No. 
28550-1399 : 9-K, February 24, 1926.) 


Connelly’s status under these orders is similar to that of the officer 
considered in Morrow v. United States, 65 Ct. Cls. 35. Lieutenant 
Morrow was on leave at his home when he entered a private hospital 
at Durham, N. C. Upon being notified of this fact his commanding 
officer immediately canceled his leave of absence and directed that 


he be given hospital care and the Bureau of Navigation ordered him 
to continue treatment in the civilian hospital. Relative to the effect 
of said orders on Morrow’s duty status the court said: 


* * * In order to be entitled to reimbursement in this case it must be 
shown that plaintiff was in a duty status. On and after April 27, 1925, when 
plaintiff left the Norfolk Naval Hospital, he was on leave of absence, and was 
actually absent from his station or post of duty. The mere cancellation of the 
leave of absence on April 30, 1925, could not reasonably be construed as restor- 
ing the duty status. The language of the statute is plain and free from 
umbiguity. Its purpose and intention are equally clear. The Government 
maintains well-equipped hospitals at posts and stations, with medical supplies, 
and a corps of efficient and capable medical officers. An officer, or other mem- 
ber of the service, in the Army or Navy, when on duty at such posts or stations, 
is entitled to medicines and to medical treatment free of charge. If on detached 
duty at a place where such medicines and treatment were not available he 
might be reimbursed for necessary expenditures for such service. In no circum- 
stances is he entitled under the law to reimbursement unless such expenses 
were incurred when he was on duty. To have ordered plaintiff to his post of 
duty at the Norfolk Naval Hospital at the time of the cancellation of the leave 
of absence would have been a vain thing. He was a desperately sick man, 
completely incapable of performing any service whatever, and had been in that 
condition since April 8, 1925. Conscious of the imminent need for medicines 
and medical treatment, and chargeable with a knowledge of the law and regu- 
lations affecting his rights in the premises, he voluntarily removed himself 
from a naval hospital where every reasonable facility for his treatment obtained 
and went to his home at Mebane, N. C., beyond the reach of the medical officers 
and the medical supplies of the Navy. Plaintiff's claim does not come within 
the meaning and intent of the statute, and he is not entitled to recover, * * *. 


The rule applied by the court in the Morrow case applies with 
equal force in this case. To be entitled to the hospital and medical 
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treatment in question Connelly must have been on active duty at a 
place where Government facilities for furnishing such service were 
not available. Connelly was not on duty when he entered the hos- 
pital and when the orders were issued purporting to place him on 
duty without pay he was ill and incapable of performing service. 
In contemplation of the law, active duty “ without pay ” is no less 
duty than active duty “ with pay.” In either case there must be a 
reporting for actual duty. In so far as these orders contemplated 
performance of actual duty they are a mere fiction, and Connelly’s 
inactive status was not changed thereby. Since he was not on duty 
when the treatment in question was furnished there is no authority 
of law or regulations to pay the vouchers in question, 


(A-40853) 
TRANSPORTATION—EXCESS MOUNTS OF ARMY OFFICER 


Where an officer of the Army on permanent change of station turned over to 
the quartermaster for shipment under the act of April 27, 1914, 38 Stat. 
365, two private mounts in excess of his authorized mount, and an 
attendant was authorized to accompany the shipment, the excess cost for 
collection from the officer is two-thirds of the “transportation charges,” 
for the entire shipment as made, which include freight cost for the horses 
plus the fare of the attendant. 


Comptroller General McCarl to Maj. J. B. Harper, United States Army, April 
4, 1932: 


There has been received your request of February 4, 1932, for 
decision as to the amount of excess properly for collection from Capt. 
Stockbridge C. Hilton, Field Artillery, United States Army, by reason 
of turning over to the quartermaster for transportation from Fort 
Francis E. Warren, Wyo., to Fort Bliss, Tex., on permanent change 
of station, two private mounts in excess of his authorized mount, an 
attendant having been authorized to accompany the shipment. 

The quartermaster shipped the three horses, private property of 
Captain Hilton, on Government bill of lading No. WQ-158455, Sep- 
tember 4, 1931, for which the railroad company has been paid the 
sum of $29.31 for the transportation of the attendant, and $144 
for transportation of the horses, on the basis of the minimum weight 
of 3,000 pounds for one horse and 1,500 pounds for each additional 
animal, a total of 6,000 pounds, at the authorized rate for less than a 
carload shipment as provided by official classification. 

The act of February 28, 1929, 45 Stat. 1353, limits the number of 
privately owned mounts for which an Army officer is entitled to 
transportation at public expense to one; however, under the provi- 
sions of the act of April 27, 1914, 38 Stat. 365, shipment of private 
mounts in excess of such authorized mount may be made on the same 
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Government bill of lading, on condition that the “transportation 
charges on such excess mounts ” will be collected from the officer. 

Army Regulations 30-965, paragraph 25-a, June 1, 1923, provide 
that the authorized number of private mounts of officers designated 
as mounted officers, “ together with an attendant, when necessary,” 
will be transported at Government expense. The orders detailing 
Private First Class Denis Harvey, Headquarters Battery and Combat 
Train, Seventy-sixth Field Artillery, as attendant for the “ private 
mounts ” of Captain Hilton estimated that a period of approximately 
four days would be required to complete the transportation of these 
animals, and state that the journey of such attendant was “ necessary 
in the military service.” He was not detailed as attendant for a 
particular mount, but his services were equally necessary for all 
three mounts, and under these circumstances the expense incurred 
for this service was a part of the “transportation charges ” for the 
entire shipment as made. The total transportation charges for the 
three mounts were, therefore, the freight cost for the horses, $144, 
plus the fare of the attendant necessarily accompanying the shipment, 
$29.31, or a total of $173.31. 

It was stated in the decision of February 3, 1917, 80 MS. Comp. 
Dec. 504, that: , 

It seems eminently proper that, when two or more horses are shipped which 
are subject to the same rates, the cost of the transportation of each horse is 
the same, there appearing to be no reason for making any discrimination 


therein, as the charges for transportation of horses do not vary because of the 
difference in weights. ; 


The rule here established, and followed in the decision of March 
14, 1917, 80 MS. Comp. Dec. 1027, is that the total cost of the ship- 
ment of horses as made is to be apportioned on the basis of the num- 
ber of horses included in the shipment, and that the actual weight 
or classification of a particular animal as the authorized mount in 
no way enters into the transaction. Accordingly, the officer’s pro- 
portionate share of the total transportation charges was two-thirds 
of the total transportation charge of $173.31, or $115.54. The claims 
division of this office requested January 26, 1932, that such amount 
be collected and deposited as excess cost of transportation, and upon 
review the amount stated in such request is sustained. 

Private First Class Harvey completed his duty as attendant when 
he turned the three mounts in his charge over to the quartermaster 
at Fort Bliss. At his request he was transferred to the Eighty- 
second Field Artillery, Fort Bliss, upon completion of his duty as 
attendant and being already at that station, his transfer was accom- 
plished without expense to the Government. No return transporta- 
tion being involved, the rule set out in the decision of November 
8, 1927, A-20114, referred to by you, is not applicable in this case. 
136605 °—32 25 
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(A-7215) 


COURTS, CIRCUIT COURTS OF APPEALS—CLERKS—FEES RECEIVED 
BY ADMISSION OF ATTORNEYS 


There is no authority for a clerk of a United States circuit court of appeals 
to withhold all or a part of the fees received by him from attorneys ad- 
mitted to practice before the court, and expend the same for library 
purposes. 

The act of June 1, 1922, 42 Stat. 616, modifying the act of June 6, 1900, 31 
Stat. 639, provides that all fees and other moneys of every character and 
description received by clerks of United States circuit courts of appeals, 
by virtue of their offices, shall be paid into the Treasury, as in the case 
of clerks of United States district courts. 


Comptroller General McCarl to the Attorney General, April 5, 1932: 

There have been received in reply to office letters of August 21, 
1931, and November 6, 1931 (A-7215), your letters dated September 
9 and November 16, 1931, respectively, with reference to the receipt 
and application of fees assessed under the rules of United States cir- 
cuit courts of appeals against attorneys admitted to practice before 
said courts. 

It appears that attorneys upon their admission to practice in the 
circuit courts of appeals are required, under the rules of practice in 
many of the districts, to pay an admission fee ranging from $1 to 
$10, according to the particular district where admitted. The sums 
are not regarded as accountable fees by some of the courts and are 
expended for the maintenance of law libraries for the use of the 
courts, the bar, and the general public, while in other districts the 
courts consider attorneys’ admission fees accountable moneys, and 
the amounts thereof are deposited in the Treasury of the United 
States. 

In the first, second, and tenth circuits no fee is collected for the 
admission of attorneys to practice. Libraries of these courts are 
maintained from appropriated moneys. In the fifth and seventh 
circuits a fee of $10 and in the fourth and eighth circuits a fee of $5 
are collected on the admission of each attorney to practice, and the 
full amount of the fees is used in connection with the maintenance 
of court libraries. A split fee is assessed under the rules of the 
sixth circuit against each attorney admitted to the bar, $1 designated 
as a statutory fee is deposited into the Treasury of the United 
States, and a fee of $9 is used in connection with the court library. 
‘Fees collected from attorneys admitted to practice before the courts 
‘of the third and ninth circuits are included in the miscellaneous 
earnings and deposited by clerks of the respective courts into the 
Treasury of the United States, as in the case of other fees. 

In addition to what was stated in previous correspondence, it may 
be stated that fees and costs of circuit courts of appeals not to 
exceed the costs and fees fixed by law for the Supreme Court were 
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formerly expended, accounted for, and paid into the Treasury of the 
United States in the same manner as was provided by law with 
respect to costs and fees in the Supreme Court. (See act of March 
3, 1891, 26 Stat. 826, as amended by the act of February 19, 1897, 29 


Stat. 536.) 

The act of June 6, 1900, 31 Stat. 639, provides: 

* * * clerks of the United States circuit courts of appeals, annually and 
within thirty days after the thirtieth day of June in each year, shall make a 
return to the Attorney General of the United States of all the fees and emolu- 
ments of their offices, respectively. Such return shall cover all fees and 
emoluments earned during the preceding year and also the necessary office 
expenses for such year including clerk hire, the compensation of the clerk not 
to exceed five hundred dollars per annum as now provided by law. Such 
expenses, including clerk hire, shall be certified by the senior circuit judge 
of the proper circuit, and audited and allowed by the proper accounting officers 
of the Treasury Department [General Accounting Office]. The respective 
clerks of the circuit courts of appeals, after deducting such expenses and clerk 
hire, shall, at the time of making such returns, pay into the Treasury of the 
United States the balance of such fees and emoluments. * 


The method of accounting for fees and emoluments of circuit 
courts of appeals as set forth in said act of June 6, 1900, was modi- 
fied by the act of June 1, 1922, 42 Stat. 616, which provides that all 
fees and other moneys of every character and description received by 
clerks of circuit courts of appeals by virtue of their office shall be 
paid into the Treasury of the United States, as in cases of clerks of 
United States district courts. This provision placed the clerks of 


circuit courts of appeals on exactly the same basis as clerks of dis- 
trict courts in so far as disposition of costs and fees and accounting 
responsibilities are concerned. (See U.S. C. Title 28, par. 567, with 
respect to disposition and accountability of costs and fees of United 
States district courts.) 

It seems manifest that the purpose of the enactments is to require 
all fees and emoluments of whatever character and description re- 
ceived by clerks of the circuit courts of appeals to be deposited into 
the Treasury of the United States and that the expenses of the courts 
be paid from appropriated moneys. The maintenance of law libra- 
ries for United States courts is an item of public expenditure, so 
recognized by the Congress in making appropriations for the De- 
partment of Justice and the judiciary. There has not been brought 
to the attention of this office any provision of law authorizing circuit 
courts of appeals to supplement appropriation made by the Congress 
with costs and fees assessed under the rules of the courts for the sup- 
port of libraries or other expenses of the court. 

If the Congress had intended that any part of costs and fees be 
retained by the courts for the purposes herein referred to, it would 
have so provided. (See appropriation act of July 31, 1894, 28 Stat. 
204.) The discontinuance of support for libraries from fees and 
costs of the court, coupled with the provisions made in current ap- 
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propriation acts for the maintenance of libraries for the judiciary, 
clearly indicates that it is the intent of the Congress that the ex- 
penses of the Federal courts be included in the estimates prepared by 
the Department of Justice and the amounts contained therein made 
available for public expenditure through annual appropriation acts. 

The purpose here is not to question the authority of circuit courts 
of appeals in the matter of fixing fees of attorneys admitted to prac- 
tice therein. When such fees are established the disposition thereof, 
it would seem, comes within the same regulatory provisions with 
respect to their availability for expenditures as other costs and fees 
of the courts. 

The views expressed by some of the courts in communications 
submitted with your letters supra, indicate that the deposit of attor- 
neys’ admission fees would deprive the courts of any means of secur- 
ing needed books for their libraries except as application therefor 
may be favorably acted upon by the Department of Justice. It 
should be noted in this connection that the annual appropriation for 
the Department of Justice and the judiciary for the fiscal year end- 
ing June 30, 1932, 46 Stat. 1326, contains an item of $75,000 for 
purchase and exchange of law books for United States judges, dis- 
trict attorneys, and other judicial officers, including libraries of the 
10 United States circuit courts of appeals. If the amount is not 
sufficient to meet the needs of libraries for United States courts, the 
matter would be for presentation to the Congress looking to the 
procurement of the amount needed. The appropriation is made 
expressly for the maintenance of the several libraries, and under the 
well-established rule any other fund may not be used to supplant 
the appropriation in the absence of specific authorization of the 
Congress. 

Appropriate instructions should be issued requiring, in all cases, 
admission fees of attorneys to practice before circuit courts of 
appeals to be deposited into the Treasury of the United States and 
an accounting rendered therefor, the same as other fees and costs of 
said courts. 


(A-41366) 


INTERSTATE COMMERCE ACT—RECAPTURE CLAUSE—INTEREST 
ON REFUNDS OF EXCESS COLLECTIONS 


Under the provisions of section 15 (a) of the interstate commerce act, as 
amended, providing that the Interstate Commerce Commission shall collect 
from railroad companies one-half of the excess net railway operating 
profit and credit the same to the railroad contingent fund, there is no 
authority for the payment of any interest or accretion derived from the 
investment of funds in such contingent funds when an excess collection 
has been made from a railroad and such excess has been refunded to the 
railroad company. 
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Decision by Comptroller General McCarl, April 5, 1932: 

There is for consideration by this office a claim submitted on be- 
half of the Tuckerton Railroad Co. for interest earned on money col- 
lected by the Interstate Commerce Commission under section 15 (a) 
of the interstate commerce act, as amended, in excess of the amount 
which should have been collected as excess net railway operating 
profit and credited to the railroad contingent fund. 

The record shows that for the years 1921 and 1925 the Tuckerton 
Railroad Co. received excess net railway operating income under 
section 15 (a), interstate commerce act, aggregating $3,899.34, one- 
half of which, or $1,949.67, was required under the law to be paid 
the Interstate Commerce Commission for the credit of the general 
railroad contingent fund. It appearing that the carrier had al- 
ready paid the sum of $4,113.96, by order of the Interstate Com- 
merce Commission dated August 4, 1931, a refund of $2,164.28 was 
authorized. The amount in question was certified for payment to 
the carrier by this office under certificate of settlement No. 0264434, 
dated October 30, 1931, payable under the appropriation account 
“General railroad contingent fund, section 15 (a), interstate com- 
merce act (special fund).” 

The present claim of the carrier is for interest or the increment 
earned by the sum of $2,164.28 while held by the Interstate Com- 
merce Commission in the general railroad fund. It is admitted on 
behalf of the carrier that it is not entitled to interest upon the 
amount refunded but it is contended that the carrier should be paid 
the amount earned by investment of the money while held by the 
Government, and in support of the contention there is cited the case 
of Henkels v. Sutherland, Alien Property Custodian, 271 U.S. 298, 
in which it was held in substance, quoting from the syllabus: 


In a suit by an American citizen under the trading with the enemy act to 
recover the proceeds of property mistakenly seized and sold as enemy property, 
which were deposited with the Treasurer of the United States and by him 
invested in interest-bearing securities of the United States, the plaintiff is 
entitled to an accounting for the interest derived from such investment, as well 
as the principal. 


The holding in the decision cited can have no application in a case 
such as presented by the instant matter. The act of October 6, 1917, 
40 Stat. 411, entitled “An act to define, regulate, and punish trading 
with the enemy, and for other purposes,” under which the decision of 
the Supreme Court of the United States in the Henkels case was 
rendered, provided, among other things, for the Alien Property 
Custodian to take possession and administer property, funds, etc., of 
alien enemies, and others, but it is provided in section 12 of the act 
that such funds and property should be held in trust for such dis- 
position as might be directed by the Congress at the close of the war. 
The funds and property coming into the possession of the Alien 
Property Custodian under this act being so impressed with a trust, 
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any accretion thereto by investment of such trust funds or property 
would become a part of the trust, and since in the case of Henkels he 
was not an alien trading with the enemy and it was found by the 
court that the action of the Alien Property Custodian in taking pos- 
session of his property and funds was erroneous, the court held that 
the claimant should recover not only the principal but also the return, 
or interest, earned by such principal upon the theory that the benefici- 
ary of a trust is entitled not only to the capital of the trust but also 
to the earnings thereof. 

For funds collected by the Interstate Commerce Commission under 
section 15 (a) of the interstate commerce act, there appears to be 
nothing in the law which would make them subject to a statutory 
trust such as is the case of funds collected under trading with the 
enemy act. 

Section 15 (a) of the interstate commerce act as contained in the 
transportation act of 1920, 41 Stat. 491, directs the Interstate Com- 
merce Commission, (1) to establish rates which will enable the car- 
riers to receive a fair net operating return upon the property they 
hold in the aggregate for use in transportation, (2) to establish rates 
from time to time and make public the percentage of the value of the 
aggregate property it regards as a fair operating return, and (3) to 
fix the aggregate value of the property from time to time, using, in 
doing so, the results of its valuation of the railways as provided in 
section 19 (a) of the interstate commerce act. The law declares 
that because it is impossible to establish uniform rates upon competi- 
tive traffic which would adequately sustain all the carriers needed to 
do the business without giving some of them a net income in excess of 
a fair rate, any carrier receiving such excess shall hold it as trustee 
for the United States for distribution, one-half to a reserve fund to 
be maintained by the carrier and the other one-half to the general 
railroad revolving fund to be maintained by the commission. As to 
the one-half to be retained by the carrier, it is provided that it shall 
be used only for certain purposes and with respect to the one-half to 
be turned over to the Interstate Commerce Commission, it is provided 
in subsection (1) that: 

(10) The general railroad contingent fund so to be recoverable by and paid to 
the Commission and all accretions thereof shall be a revolving fund and shall 
be administered by the Commission. It shall be used by the Commission in 
furtherance of the public interest in railway transportation either by making 
loans to carriers to meet expenditures for capital account or to refund maturing 
securities originally issued for capital account, or by purchasing transportation 
equipment and facilities and leasing the same to carriers, as hereinafter pro- 
vided. Any moneys in the fund not so employed shall be invested in obligations 
of the United States or deposited in authorized depositaries of the United States 


subject to the rules promulgated from time to time by the Secretary of the 
Treasury relating to Government deposits. 


In the construction of these provisions of law by the Supreme Court 
of the United States, particularly as to their constitutionality, it has 
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been held that the United States takes the funds as a creditor and 
that the funds thus collected properly may be appropriated by the 
Government for public uses. Dayton-Goose Creek Railway v. United 
States, 263 U. S. 456. It should be noted that there is nothing in 
section 15 (a) declaring that the United States shall hold the funds 
as trustee, but only that the Interstate Commerce Commission shall 
administer the fund for certain purposes set forth in the law, and it is 
manifestly apparent that all the elements of a trust as to such funds 
are lacking in that there is clearly no cestui gue trust under the law 
and no beneficiary who could make claim for the funds, the disposi- 
tion of the funds under the law being at the discretion of the com- 
mission under the general restrictions therein provided. It may be 
true, as contended, that there is an accretion of the fund, or a profit 
thereon by investments in loans to carriers and purchase of facilities, 
etc., or holding Government securities, but there is nothing in the law 
which would indicate an intent on the part of the Congress to pro- 
vide for the payment of any such earnings in cases of refunds such as 
involved in the present case. The only basis upon which such return 
or interest could be paid would be upon the theory that there was a 
trust in favor of the carrier in the present case, as was involved in 
the Henkels case, supra, or if the payment of interest or increment 
had been specifically authorized by law. 

That the carrier in the instant case was entitled to a refund of 
$2,164.28 is based primarily upon the theory that the Interstate Com- 
merce Commission is to collect only one-half of the excess net rail- 
way operating profit and it appearing from the record that an 
amount in excess of such one-half had been collected, a refund of 
the difference was proper. The claim for refund, however, is one 
against the Government for an amount paid to it in excess of that 
required by law and no provision has been made by statute for the 
payment of interest or earned return, if any, in such cases. It ap- 
pearing from the record that the carrier has been refunded the 
amount of the excess collected, it is not entitled to any additional 
payment. 

Accordingly, the claim now submitted on behalf of the Tuckerton 
Railroad Co. must be, and is, disallowed. 


(A-41464) 
PAY AND ALLOWANCES—DESERTION—NAVY ENLISTED MAN 


An enlisted man of the Navy, who, while serving in a 4-year enlistment, 
executed an agreement to extend his enlistment for a period of two years 
from the date of expiration thereof, and who, prior to the expiration of 
his original enlistment, deserted, and remained in desertion until about 
one month after the extension became effective when he surrendered, was 
tried by general court-martial for desertion, found guilty, and sentenced 


| 
| 
| 
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as approved to be reduced in rating, to be imprisoned for a term of months 
with loss of pay during confinement, then to be dishonorably discharged, 
is not entitled either to enlistment or travel allowance by reason of such 
extension of enlistment, but is entitled to the pay of his rating held at 
the time from date of surrender to the naval authorities to date of approval 
of sentence. 


Comptroller General McCarl to Lieut. Charles D. Kirk, United States Navy, 
April 5, 1932: 


There has been received your letter of February 19, 1932, request- 
ing decision of certain questions arising in the case of Fred Hobson, 
apprentice seaman, United States Navy, who is now serving a sen- 
tence imposed by a general court-martial at the United States naval 
prison, Parris Island, 8. C. 

From the papers submitted it appears that Hobson was accepted 
for enlistment in the Navy, and enlisted at the naval training sta- 
tion, Great Lakes, Ill., November 25, 1927, for a period of four 
years; that on May 22, 1930, while serving on board the U. S. S. 
Hannibal, with home yard at Philadelphia, he executed an agreement 
to extend his said enlistment for a period of two years from the date 
of expiration thereof; that on September 18, 1930, while serving on 
the United States receiving ship at San Francisco, Calif., in the 
rating of ship’s cook, third class, he deserted and remained in de- 
sertion until he surrendered himself at the United States naval train- 
ing station, Great Lakes, IIl., on December 22, 1931; that on January 
5, 1932, he was transferred to Parris Island, S. C., where he was 
tried by general court-martial, found guilty of desertion, and sen- 
tenced, as approved January 27, 1932, to be reduced to the rating of 
apprentice seaman, to be confined for a period of 17 months, then to 
be dishonorably discharged from the United States naval service and 
to suffer all the other accessories of said sentence, as prescribed by 
Naval Courts and Boards, section 883; and that the naval prison, 
Parris Island, S. C., was designated as the place for the execution 
of so much of the sentence as relates to confinement. Reference is 
also made to the holding in Court Martial Order No, 2 of February, 
1928, that: 

An agreement to extend an enlistment, unless canceled prior to effective date 
thereof as provided in article D-1006 (3), Bureau of Navigation Manual, would 
be effective in a case where an enlisted man is awaiting action of a general 


court-martial or in a status of desertion at the time such extension of enlist- 
ment becomes operative. 


It is stated that in this case the agreement to extend the enlistment 
was not canceled prior to its effective date. You request decision (1) 
as to whether Hobson is entitled to be credited with enlistment and 
travel allowance by reason of his extension of enlistment, which 
became effective while he was in desertion, and (2) as his enlistment 
as extended will not expire until November 24, 1933, whether he is 
entitled to be credited the pay of ship’s cook, third class, from the 
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date of his return from desertion to the date of the approval of the 
court-martial sentence. 

In 9 Comp. Gen. 385, in the case of an enlisted man of the Marine 
Corps who was absent over leave in the hands of the civil authorities 
serving a sentence upon conviction of a criminal offense when his 
enlistment for four years, which had been extended two years, ex- 
pired, and who, upon release by the civil authorities returned to his 
station, was tried by a summary court-martial for the absence over 
leave, found guilty, and sentenced as approved to lose $7 per month 
for six months, then to be discharged with a bad conduct discharge, 
which discharge was remitted subject to good conduct for six months, 
it was held that as the man at the time his original enlistment expired 
was not entitled to be honorably discharged he was not entitled to 
the enlistment allowance under section 9 of the act of June 10, 1922, 
42 Stat. 629, and that under the facts he was entitled to travel allow- 
ance under the act of September 22, 1922, 42 Stat. 1021. 

The enlistment allowance authorized for enlisted men of the Navy 
by section 10 of the act of June 10, 1922, is likewise payable only 
to those “honorably discharged,” or in the case of those who extend 
their enlistments, to those who upon expiration of their original en- 
listments would otherwise be entitled to be honorably discharged. It 
is apparent that Hobson was not otherwise entitled to be honorably 
discharged upon the expiration of his enlistment which had been 
extended, and is therefore not entitled to the enlistment allowance. 

The act of September 22, 1922, 42 Stat. 1021, provides: 

Hereafter an enlisted man discharged from the Army, Navy, or Marine Corps, 
except by way of punishment for an offense, shall receive 5 cents per mile for 
the distance from the place of his discharge to the place of his acceptance for 
enlistment, enrollment, or muster into the service: * * * 

In the case of extension of enlistment the right to be discharged 
by reason of expiration of enlistment but for the extension is substi- 
tuted for the requirement of actual discharge by reason of expiration 
of enlistment in the case where there has been no extension. In the 
present case Hobson was absent in desertion when his original enlist- 
ment expired, and when subsequently he came under naval control 
and jurisdiction he was tried on the charge of desertion, convicted, 
and sentenced as stated above. Under such circumstances he was not 
entitled to be discharged on expiration of enlistment but for the 
extension, and is therefore not entitled to travel allowance. 

It has been uniformly held that an enlisted man while under the 
jurisdiction of the Navy during the period of his enlistment is en- 
titled to receive all pay accruing from date of apprehension or sur- 
render to the naval authorities not forfeited by the sentence of a 
court-martial. See 20 Comp. Dec. 1019, 1021. You are therefore 
advised that Hobson is entitled to be credited with the pay of the 
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rating held by him at the time, ship’s cook, third class, from the 
date of his surrender to the naval authorities December 22, 1931, to 
January 26, 1932. 


(A-39866) 


TRANSPORTATION—HOUSEHOLD EFFECTS—PACKING AND CRAT- 
ING—STATUTORY CONSTRUCTION 


The discretion vested in the Secretary of Labor by section 24 of the act of 
February 21, 1931, 46 Stat. 1205, to allow officers and employees of the 
Immigration Service to transport their household effects upon change of 
station at Government expense, “ including the expenses for packing, crat- 


ing, freight, and drayage thereof,” does not extend to expenses of unpack- 
ing and uncrating. 


Where the words of a statute are not ambiguous or uncertain, it is not permis- 


sible to refer to committee hearings, reports, etc., preceding the enactment 
of the statute, to aid in its construction. 


Comptroller General McCarl to the Secretary of Labor, April 6, 1932: 


There has been received your letter of March 23, 1932, again 
requesting approval by this office of regulations which you had 
proposed to issue to authorize reimbursement to officers and employees 
of the Immigration Service for the cost of unpacking, uncrating, 
and drayage of household effects and other personal property upon 
arrival at the new station to which transferred. 


By decision to you of December 17, 1931, it was held that the 
reimbursement of such expenses was not authorized under the pro- 
visions of the act of February 21, 1931, 46 Stat. 1205. You now urge 
reconsideration of that decision, stating as follows: 


You will note that the act provides concerning the expenses of the transfer 
of the household goods and effects of the transferred employee that they are 
to be allowed “ within the discretion and under written orders of the Secretary 
of Labor,” so you will perceive that Congress has guarded carefully against 
any abuse of the privilege accorded to such employees. While it is true that 
the statute does not in words provide for the expense of uncrating and unpack- 
ing, the department is of the view that, being a statute designed to remedy 
an unfair existing condition, the rule that where warranted a liberal con- 
struction to effect the remedy aimed at should be applied. (See, for example, 
Endlich, sections 103-107, and section 329, page 455.) As an indication of just 
what was the remedy aimed at in the act in question, your attention is respect- 
fully invited to House Committee Report No. 1237, Tist Congress, 2d session, 
and Senate Report No. 924, 7ist Congress, 2d session, wherein the committees 
cite at length from the annual reports of the Secretary of Labor and the Com- 
missioner General of Immigration over a period of several years urging legis- 
lation which would allow all necessary expenses connected with the transfer 
of an employee and his family and household effects from his original home 
to his new home. The views expressed by this department in those reports 
have thereby become the views of the committees in charge of the bill which 
became the act of February 21, 1931, and for that reason, notwithstanding 
your opinion in 9 Comp. Gen. 434, would appear to indicate that Congress 
intended that by this particular statute there should be allowed every item 
of expense incurred by the transferred employee in giving up his old home and 
taking up a new one in the place to which he is transferred, always strictly 
within the discretion and under the written orders of the Secretary of Labor. 


Section 24 of the immigration act of 1924, as amended by the act 
of February 21, 1931, 46 Stat. 1205, provides, in part: 
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Provided further, That when inspectors or other employees of the Immigra- 
tion Service and officers and employees of the Naturalization Bureau and 
Naturalization Service are ordered to perform duty in a foreign country, or 
transferred from one station to another, in the United States or in a foreign 
country, they shall be allowed their traveling expenses in accordance with 
such regulations as the Secretary of Labor may deem advisable, and they 
may also be allowed, within the discretion and under written orders of the 
Secretary of Labor, the expenses incurred for the transfer of their wives and 
dependent minor children; their household effects and other personal property, 
not exceeding in all five thousand pounds, including the expenses for packing, 
crating, freight, and drayage thereof. * * 

The discretion conferred upon the Secretary of Labor by the fore- 
going statute is a legal discretion and can be exercised only within 
the bounds prescribed by statute. See 5 Comp Dec. 151; 7 id. 
31; 25 id. 928; 26 id. 452; Hines v. Welch, 23 Fed. (2d) 979. Fur- 
thermore, it is to be noted that while the statute provides that the 
employees “shall be allowed ” their traveling expenses, it provides, 
with respect to expenses for the transfer of their wives, household 
effects, etc., only that such expenses “may” be allowed “ within 
the discretion and under written orders of the Secretary of Labor.” 
It is clear, therefore, that the discretion is not as to the items or 
amounts which may be allowed but as to whether and in which 
cases coming within the provisions of the statute the expenses 
mentioned in the statute may be allowed. The statute authorizes 
reimbursement for packing and crating and not for unpacking 
and uncrating. It is a well-established rule of statutory construc- 
tion that it is not permissible to refer to committee rejy rts, etc., 
preceding the enactment of a statute in order to ascertain its mean- 
ing except where an ambiguity or uncertainty exists as to the 
meaning of the words used. The words “ packing” and “ crating ” 
are not ambiguous, and by no rule of statutory construction could 
they be construed to include entirely different operations. Pack- 
ing and crating for shipment by rail or steamship requires the 
services of a person or persons having some skill or experience 
along that line in order that the goods may not be damaged in 
transit. On the other hand, unpacking and uncrating at destina- 
tion may be done ordinarily by any one—the owner himself, mem- 
bers of his family, his servants, or by an ordinary laborer. The 
Congress having named specifically the services which may be 
reimbursed, there is no authority or jurisdiction in the administra- 
tive office to extend the authorization so granted to include services 
not within the purview of the language used. Similar language 
in statutes referring to other departments or services has been 
construed for years by the accounting officers as not including 
unpacking or uncrating. See 27 Comp. Dec. 261; 2 Comp. Gen. 
598; 9 id. 434, 
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Reimbursement to officers and employees for the cost of unpacking 
and uncrating their household effects is not authorized under the 
statute here in question. 


(A-41027) 





PAY AND ALLOWANCES—SUSPENSION FROM DUTY—PUBLIC 
HEALTH SERVICE OFFICER 


An officer in the regular corps of the Public Health Service, commissioned by the 
President, by and with the advice and consent of the Senate, is entitled 
to the pay and allowances of his grade and length of service during period 
of suspension from duty, even though no duty is performed, under the well- 
settled rule that the right to compensation attached to a public office is an 
incident to the title to the office and not to the exercise of the functions of 
the office. The rule is distinguished from that applicable to civil employees 
of the Government. 


Decision by Comptroller General McCarl, April 7, 1932: 

Review has been requested on behalf of Dr. Leonard Greenburg, 
sanitary engineer, Public Health Service, of settlement No. 0355018, 
December 22, 1931, disallowing his claim for $756.60, pay and allow- 
ances during the period of his suspension, August 29 to October 28, 
1931, inclusive. 

Disallowance of the claim was on the basis that claimant was a 
civilian employee of the Government, application being made of the 
rule that there is no authority to make payment of salary for a period 
of suspension during which no service is rendered. 4 Comp. Gen. 
849. 

Claimant was an officer in the regular corps of the Public Health 
Service commissioned by the President, by and with the advice and 
consent of the Senate. Under authority of section 5 of the act of 
April 9, 1930, 46 Stat. 150, he was issued a temporary commission, 
effective September 5, 1930, during a recess of the Senate, which was 
confirmed and made permanent, effective December 15, 1930, as a 
sanitary engineer with the grade of surgeon in the regular corps of 
the Public Health Service. He has had less than 23 and more than 12 
years’ accredited service. The claim has been presented computing 
pay and allowances under the terms of the act of June 10, 1922, 42 
Stat. 625, pay at the rate of $3,000 per annum, 20 per cent longevity 
increase for over 12 and less than 15 years’ service, rental allowance, 
three rooms, at the rate of $60 per month, and one subsistence allow- 
ance at the rate of 60 cents per day, on three vouchers covering the 
period involved in August, September, and October, 1931, respec- 
tively, which have had administrative approval. 

The following order, dated August 12, 1931, signed by - Acting 
Secretary of the Treasury, issued to the claimant: 


You are hereby directed to proceed from San Francisco, California, to New 
York City, and upon your arrival in New York you are directed to report to 
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Medical Director C. H. Lavinder, chairman of a board of commissioned officers 
convened to investigate certain charges which have been preferred against you. 

Upon reporting to Medical Director Lavinder you will stand suspended from 
further duty pending action upon the report to be made by the board of which 
Dr. Lavinder is chairman. 

A copy of the charges preferred against you is inclosed herewith for your 
information. 

You are authorized to use Treasury Department transportation requests for 
railroad transportation (but not for sleeping and parlor car accommodations). 
Reimbursement at the rate of eight cents per mile for the necessary travel per- 
formed in carrying out the provisions of this order is authorized. 

It is requested that you acknowledge receipt of this order. 

The travel directed is necessary in the public interest. 


This order was complied with, and by letter dated October 30, 1931, 
claimant was advised by the Surgeon General as follows: 


Reference is made to department order of August 12, 1931, in which you were 
suspended from duty, effective at the close of business August 28, 1931, pending 
action upon the report of a board convened to investigate certain charges which 
were preferred against you. 

The board finds: 

First specification: Proved. 

Second specification: Not proved. 

Third specification: Proved except the word “false” in the first sentence. 
The word “incomplete” is substituted by the board. 

Charge: Guilty in less degree than charged. 

The board recommends: 

1. To be reduced in rank to the bottom of his grade. 

2. To remain in this position in his grade for a period of three years. 

3. Official reprimand by circular letter. 

The above findings and recommendations of the board have received my 
approval and also that of the Secretary of the Treasury, and you are hereby 
returned to a duty status effective October 29, 1931. 


Circular letter of the same date to the claimant contained a repri- 
mand and stated: 

You are hereby reduced in rank to the bottom of the grade of surgeon and are 
to remain in that position for a period of three years. 

There is for application in this case in determining the right to 
pay and allowance during the period of suspension not the principles 
of law applicable to employees, on the basis of which the disallowance 
of December 22, 1931, was made, but the principles of law appli- 
cable to an officer commissioned by the President, by and with the 
advice and consent of the Senate. With respect to employees, it has 
been held that the appropriations made for the payment of their 
regular salaries are available for salary payments only for periods 
when in an actual duty status or on authorized leave with pay, but 
the rule applicable to officers is stated in 46 Corpus Juris, 1015, as 
follows: 

* * * The right to the compensation attached to a public office is an 
incident to the title to the office and not to the exercise of the functions of the 
office ; hence, the fact that officers have not performed the duties of the office 
does not deprive them of the right to compensation, provided their conduct does 


not amount to an abandonment of the office. Citing Pack v. United States, 41 
Ct. Cls. 414, and Sleigh v. United States, 9 Ct. Cls. 369. 
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Upon review the settlement is reversed and there is certified due 
claimant pay and allowance of his grade and length of service August 
29 to October 28, 1931, inclusive. 


(A-38333) 
CONTRACTS—LIQUIDATED DAMAGES 


Liquidated damages should not be permitted to run on indefinitely under supply 

contracts until the amount thereof exceeds the contract price for the ma- 
terial. Where material is not delivered after a reasonable period of delay, 
the contract should be terminated after notice to the contractor, and the 
supplies purchased in the open market and any excess cost charged to the 
contractor. (See 11 Comp. Gen. 386.) 


Comptroller General McCarl to the Secretary of War, April 8, 1932: 


My attention has been brought to a third indorsement dated July 
10, 1931, from E. M. Shinkle, lieutenant colonel, Ordnance Depart- 
ment, Aberdeen Proving Ground, Md., in pertinent part as follows: 

In this connection attention is invited to letter from Chief of Finance, dated 
May 28th, FAC 167/146738, Bearing Service Company, in which it was advised 
that the liquidated damages withheld from the Bearing Service Company has 
been refunded to them. The Bearing Service Company's order was placed 
under exactly the same conditions as the order with the Cunningham Company, 
and the material covered by their contract was required for the repair of the 
same vehicle, as were all items appearing on CA-31-30. In view of the action 
taken in their case it seems useless for this office to attempt any action which 
will insure prompt delivery, if the amounts withheld on account of default in 
contract are promptly refunded by the General Accounting Office. Such action 
leaves the contracting officer entirely at the mercy of the contractor. They 
may bid, make any promise they choose regarding delivery, and actually com- 
plete the contract or delivery of material at their convenience, and the only 
penalty suffered is the slight inconvenience of filing a claim with the General 
Accounting Office. 

The facts in the matter of the Bearing Service Co. are that on 
November 3, 1930, there was an advertisement for proposals to be 
opened November 11, 1930, for furnishing certain material, including 
bearings, to the Aberdeen Proving Ground. Prospective bidders 
were notified that prices were to be f. o. b. Aberdeen, Md, and that: 

All material is urgently needed; therefore, time of delivery as well as price 
will be considered in making award. Liquidated damages will be assessed at 
2% per day in case of default in delivery. 

The proposal appears to have been on Standard Form No. 31, 
standard Government form of bid, and according to the printed 
terms thereof the contractor agreed “upon receipt of written notice 
of the acceptance of this bid,” to make delivery within 10 days. 
The order was dated November 19, 1930, and the contractor acknowl- 
edged receipt thereof on November 22, 1930. Delivery of the ma- 
terial is reported in third indorsement, dated February 12, 1931, 
from the finance office at the Aberdeen Proving Ground to have 


been made at the post on December 2, 1930, Therefore, in settle- 
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ment No. 0252965, dated May 14, 1931, the deduction of $21.60 liqui- 
dated damages was certified for payment to the contractor—it being 
evident that delivery on December 2, 1930, at the post was in ac- 
cordance with the terms of the accepted proposal that delivery be 
made within 10 days from the receipt of the order. There thus 
appears to be no basis of fact for the statements made in the afore- 
said third indorsement of July 10, 1931, from Lieut. Col. E. M. 
Shinkle. The officer further comments that contractors “may bid, 
make any promise they choose regarding delivery, and actually com- 
plete the contract or delivery of material at their convenience, and 
the only penalty suffered is the slight inconvenience of filing a claim 
with the General Accounting Office.” 

The true office of a provision for liquidated damages is to agree 
upon—that is, liquidate—the amount of the damages which the 
defaulting party must pay in the event the performance of the agree- 
ment is not accomplished within the time stipulated by its terms. 
The liquidation of the damages is agreed upon beforehand, because 
there is no other measure of damage to be applied to the default 
because of the nature of the subject matter. Where the subject 
matter is such that it can readily be performed through other sources, 
then a liquidated damage provision for default should not appear 
in the agreement between the parties, because the actual damages 
can be ascertained through procurement of the subject matter from 
others; that is to say, the subject matter is such that it may be pro- 
cured in the open market, although perhaps at a higher price than 
under the agreement. Ordinary supplies are generally procurable 
in the open market, and if a seller fails to deliver as agreed within 
a stipulated time, then the administrative course can not reasonably 
permit the running on of time indefinitely, but the supplies should 
be procured in the open market and the defaulting party be charged 
with the difference in cost. Such is the rule to be observed rather 
than a stipulation for liquidated damages. If, nevertheless, there 
be a liquidated damage provision in such an agreement for the 
purchase of ordinary supplies and default should occur, there should 
not be permitted the running of time indefinitely, the result of which 
would make the liquidated damages chargeable exceed the contract 
price of the supplies to be delivered. Then, in such case, if procure- 
ment has not been in the open market, it is not believed ordinarily 
there can be a charging of liquidated damages beyond the value of 
the thing, as it would result in taking the thing and demanding from 
the defaulting party a further sum. The law imposes the duty 
upon a party subjected to injury by the action of another to con- 
serve the damages which result from such wrongful action, and that 
must be as true where liquidated damages run as in the ordinary case 
of actual damages. Efforts must be made to procure the thing else- 
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where if delivery is not forthcoming within a reasonable time after 
the default occurs. While the course to be followed must depend 
upon the facts in each case, yet the rule may be stated that damages 
beginning to run must be conserved and as promptly as possible, 
according to what may be the attitude of the other party respecting 
delivery, administrative action should be taken to procure the sup- 
plies elsewhere. 


















(A-38478) 
CONTRACTS—DELAYS IN PERFORMANCE—LIQUIDATED DAMAGES 





Where a Government contract for supplies provides for specified per diem 
liquidated damages for delays in performance, and makes no provision for 
excusing the contractor for delays for any causes, the Government is en- 
titled to the per diem liquidated damages provided by the contract for 
each day of delay in performance not caused by acts of God, by the law, 
or by the Government. 


The fact that a contractor prolonged the delay in the performance of his con- 
tract to such an extent that the total amount of accrued liquidated dam- 
ages is in excess of the amount of the contract does not excuse the con- 
tractor from the consequences of the liquidated damage provision of the 
contract. (See 11 Comp. Gen. 384.) 

Decision by Comptroller General McCarl, April 8, 1932: 

Rudolph & West Co. applied November 10, 1931, for review of 
settlement of September 30, 1931, by which was disallowed its claim 
for $142.93, the contract price for certain hardware supplies deliv- 
ered to the Mississippi River Commission experimental station at 
Vicksburg, Miss., on November 18, 1930, under its War Department 
contract No. W-1106-eng-unnumbered, dated September 25, 1930, 
such amount having been retained and applied in partial liquidation 
of the $210 liquidated damages found to have accrued on account of 
42 calendar days of unexcused delay in completing performance of 
the contract. 

Under the terms of the contract, consisting of claimant’s bid dated 
September 20, 1930, and the acceptance thereof dated September 25, 
1930, together with the conditions and specifications thereto attached, 
the contractor agreed for and in consideration of the payment of the 
contract prices therefor, as stipulated in its bid, amounting in the 
aggregate to $142.93, to deliver the several items of specified hard- 
ware supplies to the Mississippi River Commission, waterways ex- 
perimental station building at Vicksburg, Miss., all charges prepaid ; 
that shipment of such supplies from the contractor’s plant would 
be made within 10 calendar days after receipt of the Government’s 
order therefor; and that in case of failure on the part of the con- 
tractor to make the shipment thereof within the contract time, it 
should pay to the Government as liquidated damages the sum of $5 
for each calendar day of delay until shipment was made, 
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It appears that the Government’s order for said hardware sup- 
plies, No. 106243 and dated September 25, 1930, was received by the 
contractor on September 27, 1930. Therefore, under the terms of 
the contract, shipment of all of the supplies included therein should 
have been made from contractor’s plant on or before October 7, 1930. 
It appears, however, that a part of said hardware supplies was 
shipped on November 10, 1930, and the remainder thereof was 
shipped on November 18, 1930. Thus, there appears to have been 
a delay of 42 calendar days beyond the contract period in complet- 
ing shipment of all of the supplies included in the contract. 

The contractor contends that the delay resulted from a misplace- 
ment or mislaying of the Government’s notice of award and order 
for the supplies dated September 25, 1930, after same had been re- 
ceived, on account of the confusion following a large fire in June, 
1930, at its place of business in Washington, D. C., by which some 
of its merchandise was totally destroyed and its records, invoices, 
catalogues, and other papers were water-soaked, and that some of 
the papers became mislaid and were not discovered until the sepa- 
rating and drying process was completed. The contractor claims 
that the delay was unavoidable and due to conditions for which it 
was not responsible, and it has requested remission of the liquidated 
damages charged against it on account of such delay. 

The facts with reference to the claim are set forth in the report 
of Maj. John C. H. Lee, Corps of Engineers, to the Chief of Engi- 
neers, United States Army, dated April 20, 1931, to be as follows: 


2. The contract terms required the furnishing of one lot of builder’s hard- 
ware, f. o. b. Vicksburg, Mississippi, for the sum of $142.93, shipment to be made 
within 10 calendar days after the date of receipt of notice to proceed, and pro- 
vided for the payment of liquidated damages at the rate of $5.00 for each cal- 
endar day of delay until shipment was made. 

3. Invitations for bids for this material were issued on September 15, 1930, 
and bids were opened on September 24, 1980. Order No. 106243, dated Septem- 
ber 25, 1930, was sent to the contractor on that date and received on Sep- 
tember 27, 1930, thus establishing the final date for shipment as October 7, 1980. 

4. Complete shipment was not made until November 18, 1930, 42 calendar 
days after October 7, 1930, the date fixed for completion, and liquidated dam- 
ages covering 42 days’ delay at $5.00 per calendar day, totaling $210.00, were 
charged to the contractor. 

5. As stated in paragraph 2 above, the total amount covered by the contract 
in question was $142.98. In addition to this amount, the contractor was also 
due an amount of $14.07 covering supplies purchased under order 106377 
dated October 31, 1930, making a total amount of $157.00 due the contractor. 
The contractor was requested by letter dated December 29, 1930, to forward 
to this office his check in the amount of $53.00 to cover the difference between 
the amount of liquidated damages which had accrued, and the amount of the 
2 purchases, As a result of this request the contractor wrote this office on 
January 5, 1931, to the effect that the delay in making shipment was due 
primarily to his building at 1882 New York Avenue NW., Washington, D. C., 
being totally destroyed by fire during the latter part of June, 1930; that, as a 
result of the fire, the conduct of his business had been interfered with since the 
date the fire occurred. It will be noted that the contractor stated that the fire 
occurred in June, 1980. His bid was submitted on Sept. 20, 1980, or more thap 
8 months after the date the fire occurred, 
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6. On November 4, 1930, the contractor was advised by telegram that ship- 
ment of the material covered by the contract in question had not been received 
and he was requested to advise shipping date. The contractor replied by letter 
dated November 5, 1930, in which he stated he had taken the matter up with 
Yale & Towne Manufacturing Company regarding shipping date of some of the 
material. Another telegram was sent to the contractor under date of Novem- 
ber 8, 1930, requesting immediate shipment of parts already assembled. The 
contractor was advised in the telegram that the material was urgently needed. 
On November 8, 1930, the contractor replied to the effect that he was making 
shipment of a part of the material. On November 14, 1930, another telegram 
was sent to the contractor advising him that the shipment promised on Novem- 
ber 8 had not been received. On the same date the contractor advised that 
the shipment had been made via Southern Railway. Copies of the telegrams 
and letters referred to above are inclosed. It will be noted that no reference 
was made by the contractor to the fire, which he states interfered with the 
conduct of his business, in any of the telegrams or correspondence referred to 
above, nor did he give any reason for the delay in making shipment other than 
his inability to obtain shipment from the manufacturer of the materials, until 
after the liquidated damages had been assessed. 

7. In view of the circumstances in this case, it is not considered that the 
claim for remission based upon the fire referred to by the contractor is well 
founded, and it is therefore recommended that his claim be disallowed. * * 


Generally, where a person by his contract charges himself with an 
obligation possible to be performed, he must perform it unless its 
performance is rendered impossible by the act of God, by the law, 
or by the other party. Unforeseen difficulties or unavoidable events, 
however great, will not excuse performance, unless provided for in 
the contract. Where the parties have made no provision for a dis- 
pensation, the terms of the contract must prevail. In this connec- 


tion see United States v. Gleason, 175 U. S. 588, 603; Carnegie Steel 
Co. vy. United States, 240 U. S. 156, 164; Columbus Railway Power 
& Light Company v. City of Columbus, 249 U. S. 399, 412; and 13 
Corpus Juris, 635. 

In the instant case, the contract made no provision for excusing 
the contractor for delays in performance for any causes. Therefore, 
the question presented here is whether performance was rendered 
impossible for the period of delay, or any part thereof, by the acts 
of God, by the law, or by the Government. None of the delay is 
shown or even alleged to have been caused by either the Government 
or by the law. The entire delay appears to have been caused by the 
misplacement or mislaying of the Government’s notice of award and 
order for the supplies, after same had been received, either through 
the carelessness of the employees of the contractor or as a result of 
the confusion following the fire at the contractor’s place of business 
in Washington, D. C., in June, 1930, some three months prior to the 
date of the claimant’s bid for such supplies. Obviously, such cause 
of delay did not result from an act of God. 

The evidence in this case does not show that any of the delays in 
completing performance were due to causes excusable under the terms 
of the contract. 
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With reference to the claimant’s contention that the damage pro- 
vision of the involved contract should be construed as a penalty and 
not as liquidated damages, there would appear to be no merit in such 
contention in view of the express provision of the contract. Said 
damage clause of the specifications provided : 


4. Shipment.—Shipment of the hardware shall be made from the contractor’s 
plant within 10 calendar days after date of receipt of order, consignment to 
be made to Foreman in Charge, U. S. M. R. C., Waterways Experimental 
Station Building, Vicksburg, Miss. 

In case of failure on the part of the contractor to make shipment within the 
time thus determined and agreed upon, the contractor shall pay the Govern- 
ment, as liquidated damages, the sum of $5.00 for each calendar day of delay 
until shipment is made. 


In this connection it may be stated that the courts have held that 
it is competent for the parties in contracting for Government work 
or supplies to liquidate the damage in advance, and that a contractor 
may not escape payment thereof on any alleged ground that the same 
constituted a penalty; and that the naming of a stipulated sum to 
be paid for nonperformance of a covenant is conclusive upon the 
parties in the absence of fraud or mutual mistake, neither of which 
is shown or even alleged in the instant case. See Sun Printing and 
Publishing Association v. Moore, 183 U. S. 642. In said decision 
(page 673) is quoted an opinion delivered by Judge Wright, in 
Clement v. Cash, 21 N. Y. 253, 257, as follows: 


When the parties to a contract, in which the damages to be ascertained, grow- 
ing out of a breach, are uncertain in amount, mutually agree-that a certain sum 
shall be the damages, in case of a failure to perform, and in language plainly 
expressive of such agreement, I know of no sound principle or rule applicable 
to the construction of contracts, that will enable a court of law to say that they 
intended something else. Where the sum fixed is greatly disproportionate to the 
presumed actual damages, probably a court of equity may relieve; but a court 
of law has no right to erroneously construe the intention of the parties, when 
clearly expressed, in the endeavor to make better contracts for them than they 
have made for themselves. In these, as in all other cases, the courts are bound 
to ascertain and carry into effect the true intent of the parties. I am not dis- 
posed to deny that a case may arise in which it is doubtful, from the language 
employed in the instrument, whether the parties meant to agree upon the meas- 
ure of compensation to the injured party in case of a breach. In such cases, 
there would be room for construction; but certainly none where the meaning of 
the parties was evident and unmistakable. When they declare, in distinct and 
unequivocal terms, that they have settled and ascertained the damages to be 
$500.00, or any other sum, to be paid by either party failing to perform, it seems 
absurd for a court to tell them that it has looked into the contract and reached 
the conclusion that no such thing was intended; but that the intention was to 
name the sum as a penalty to cover any damages that might be proved to have 
been sustained by a breach of the agreement. 


With reference to the claimant’s contention that the damages as- 
sessed are exorbitant and unconscionable and out of all proportion to 
any actual damages that might be reasonably contemplated in the 
making of such contract, there would seem to be no basis for such 
contention. The contract price for the hardware furnished amounted 
to $142.93, and the liquidated damages fixed by the contract were $5 
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per day for each calendar day of delay in completing performance 
of the contract beyond the 10-day period specified. The fact that 
the contractor prolonged the delay in performance to such an extent 
that the total amount of accrued liquidated damages is in excess of 
the amount of the contract does not excuse the contractor from the 
consequence of the liquidated damage provision of the contract. If 
the delay in the case had been for a period of only a few days, I 
assume the right to deduct liquidated damages therefor would not 
seriously be questioned. 

The contract was for locks, latches, and other sash and door hard- 
ware for use in a building under construction, and the request for 
bids specifically stated that award would be made as a whole and that 
shipment must be made within 10 calendar days after date of receipt 
of notice to proceed. It may be stated, in this connection, that a 
lower bid was rejected because the bidder required a longer time 
than 10 days for the shipment of some of the items. Clearly, the 
damages that might be presumed to result from delay under such a 
contract are uncertain in amount and reasonably could be estimated 
at $5 a day, or even more, without refrence to the contract price of 
such hardware. There was nothing unreasonable or unconscionable 
about the liquidated damage provision of this contract at the time it 
was agreed upon, nor did the fact that the contractor prolonged the 
delay lessen in any way the rate of the damages being sustained by 
the Government. 

The terms of the contract in instant matter are plain and unam- 
biguous and clearly show the intent of the parties to be that in case 
the contractor failed to complete shipment of the hardware supplies 
included therein within the contract period of 10 days it was to 
pay the Government, as liquidated damages, the sum of $5 for each 
calendar day of such delay. 

The evidence shows that there were 42 calendar days of unexcused 
delay in performance of the contract. Therefore, under the terms 
of the contract, liquidated damages accrued to the Government at 
$5 per day for each of the 42 calendar days of delay, amounting to 
$210. 

In view of the facts and the terms of the contract as hereinabove 
shown, there is no authority to remit any part of the liquidated 
damages accrued to the Government on account of contractor’s delay 
in performance of its said contract. 

Accordingly, upon review, the settlement of September 30, 1931, 
must be and is sustained. 
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(A-41523) 
TRAVEL ALLOWANCE—FLYING CADETS 


Flying cadets who are discharged upon completion of the authorized course of 
instruction for aviation students and, without any interruption in the period 
for which they agreed to serve, continue in active service as Air Corps 
Reserve officers, are not entitled to travel allowance, their discharge as fly- 
ing cadets not being a “discharge from the Army” within the meaning of 
the act of September 22, 1922, 42 Stat. 1021. 


Comptroller General McCarl to Maj. E. T. Comegys, United States Army, 
April 9, 1932: 


There has been received your letter of March 8, 1932, file 246.6, re- 
questing decision whether you are authorized to make payment on a 
supplemental final payment roll of flying cadet detachment, Kelly 
Field, Tex., transmitted therewith, in the aggregate amount of 
$5,304.95, covering claims for travel allowance of 90 flying cadets, 
each for an amount representing 5 cents per mile from Kelly Field, 
Tex., to the place of acceptance for enlistment, upon discharge Feb- 
ruary 29, 1932, by reason of having completed the prescribed course 
of training as flying cadets, the men thereafter having continued in 
the service under Special Orders No. 48, Headquarters Eighth Corps 
Area, dated February 29, 1932, assigning them to extended active 
duty with tactical organizations for the Air Corps at Brooks Field, 
Tex., for one year, effective March 1, 1932. 

The act of July 11, 1919, 41 Stat. 109, under the title “Air service,’ 
provides: 

The Secretary of War is hereby authorized and directed to establish and 


maintain at one or more established flying schools courses of instruction for 
aviation students. 


Aviation students shall be enlisted in or appointed to the grade of flying cadet, 
Air Service, which grade is hereby established. * 

Upon completion of a course prescribed for laa ee each flying cadet, 
if he so desire, may be discharged and commissioned as a second lieutenant in 
the Officers’ Reserve Corps: * * *. 


Under this statute and Army regulation 615-160, paragraph 1-<, 
men selected for this course are required to enlist in the Army, 
agreeing to serve one year as a flying cadet of the Air Corps and 
two years as a second lieutenant, Air Corps Reserve, on active duty, 
or as a commissioned officer in the Regular Army, unless sooner 
relieved by competent authority. This is a contract for three years’ 
continuous service and their discharge as a flying cadet merely marks 
the completion of the authorized course of instruction for aviation 
students, and without any interruption in the period covered by their 
agreement, they continued in active service as Air Corps Reserve 
officers. 

The travel allowance of 5 cents per mile authorized by the act of 
September 22, 1922, 42 Stat. 1021, from place of discharge to place 
of acceptance for enlistment for enlisted men “discharged from the 
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Army” is in the nature of insurance against separation from the 
service away from the place where they entered the service or pro- 
vides an allowance for travel necessarily required to return thereto. 
The discharge of the men in this case did not separate them from the 
service, but under their agreement entered into at time of enlist- 
ment, they continued to serve in a different capacity. It has been 
uniformly held that enlisted men discharged for the purpose of con- 
tinuing in the service in a different capacity are not discharged from 
the Army within the meaning of the last above-cited act. Accord- 
ingly, you are advised that payment on the voucher, which will be 
retained in this office, is not authorized. 


(A-41575) 


EMPLOYEES’ COMPENSATION COMMISSION—DISABILITY 
COMPENSATION 


Where neither disability nor death occurred within one year from the date of a 
fall alleged to have resulted in injury to a Government employee, and no 
claim for disability was filed within that time, all rights under the em- 
ployees’ compensation act terminated and could not be revived by disability 
or death occurring thereafter. 


Comptroller General McCarl to E. V. Parker, Chief of Accounts, United 
States Employees’ Compensation Commission, April 14, 1932: 


There has been received your letter of March 24, 1932, as follows: 


There is transmitted herewith approved pay roll voucher submitted to me 
for payment in the sum of $108.21, covering award of compensation, January 
23 to March 15, 1932, at the rate of $61.25 per month, to Mrs. Harriet V. 
Schindler. The facts in the case are as follows: 

Under date of October 1, 1931, the postmaster, Utica, N. Y., forwarded to 
the commission a communication from Frederick S. Schindler, dated Septem- 
ber 17, 1931, in which Mr. Schindler made claim for the benefits of the com- 
pensation act of September 7, 1916, alleging that his present disability was the 
result of a fall which he sustained in December, 1929, while in the perform- 
ance of duty as a letter carrier. Mr. Schindler stated that he slipped on the 
icy incline connecting pit of the loading platform with the street level. The 
postmaster, in forwarding the carrier’s communication, stated that his atten- 
tion had been called to the particular incident in connection with falls sus- 
tained by other employees at the same place. 

The commission, in reply to the postmaster’s letter, informed him that the 
claim of Mr. Schindler was barred by the provisions of sections 15 to 17 of the 
compensation act and referred to the right which Mr. Schindler would have to 
file claim for disability annuity under the retirement act. Subsequently the 
commission was advised that the incident had been reported to the postmaster 
at the time of its occurrence, by a fellow employee. The commission then 
ordered an investigation to be made by one of its field representatives to 
obtain all the facts in the case. The investigation was made and complete 
report of same was submitted to the commission. 

The report showed that a fall was actually received on a day in December, 
1929, by Mr. Schindler, and statements of the witnesses were obtained. It 
further appeared that Mr. Schindler had not lost any pay because of his 
disability until May 12, 1931, although he had been complaining of trouble 
with his back for some months previous. The first medical expense for 
treatment was incurred at this same time. Extracts from the report of the 
investigation in regard to the reporting of the injury and actual knowledge 
on the part of the immediate superior are transmitted herewith. 
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The Veterans’ Administration has advised that on August 21, 1931, Mr. 
Schindler filed claim for the benefits of the retirement act because of age, 
and that on October 20, 1931, the Veterans’ Administration issued certificate 
of annuity because of age, effective August 1, 1931, at the rate of $100.00 
per month. It appears that Mr. Schindler had reached the age of 65 in Decem- 
ber, 1929, and that he was working under an extension granted for a period 
not to exceed two years. Mr. Schindler was paid retirement annuity until 
the date of his death which occurred January 22, 1932. 

Under date of February 16, 1932, Mrs. Harriet V. Schindler filed claim as 
widow for the benefits of the compensation act, claiming that the death of 
her husband was due to the injury sustained by him in December, 1929. 
Certified copy of the death certificate accompanied the claim, showing the 
direct cause of death as “fall on cement pavement causing fracture of 
coccyx; contributory, paralysis of bladder, paralysis of lower bowel, and 
paralysis of legs.” The commission also obtained statements from the attend- 
ing physician and four other physicians who examined and treated Mr. Schind- 
ler as consultants. The commission’s medical officer, on review of the record, 
was of the opinion that the benefit of doubt from the medical standpoint 
should be extended in favor of the case. The commission in its decision 
held that the postmaster had sufficient knowledge of the injury to constitute 
compliance with section 17 of the act, and that death was due to the injury 
which was sustained by the employee in December, 1929, while in the perform- 
ance of duty. An award to the widow was accordingly made. 

The following questions arise in connection with this claim: 1. Does the fact 
that the deceased employee was receiving retirement annuity at the time of 
his death affect the right of the widow to make claim for compensation under 
the act of September 7, 1916; and 2. Under the facts stated, does the claim as 
made comply with the provisions of section 17 of the compensation act, which 
reads as follows: 

“That unless notice is given within the time specified.or unless the immediate 
superior has actual knowledge of the injury, no compensation shall be allowed, 
but for any reasonable cause shown, the commission may allow compensation 
if the notice is filed within one year after the injury.” 

Your decision on these matters is requested. 


The act of September 7, 1916, 39 Stat. 744, 746, and 747, in so far 
as here material provides: 


Sec. 10. That if death results from the injury within six years the United 
States shall pay to the following persons for the following periods a monthly 
compensation equal to the following percentages of the deceased employee's 
monthly pay, subject to the modification that no compensation shall be paid 
where the death takes place more than one year after the cessation of disabil- 
ity resulting from such injury, or, if there has been no disability preceding 
death, more than one year after the injury: 

(A) To the widow, if there is no child, thirty-five per centum. This compen- 
sation shall be paid until her death or marriage. 


Seo. 15. That every employee injured in the performance of his duty, or 
some one on his behalf, shall, within forty-eight hours after the injury, give 
written notice thereof to the immediate superior of the employee. Such notice 
shall be given by delivering it personally or by depositing it properly stamped 
and addressed in the mail. 

Seo. 16. That the notice shall state the name and address of the employee, 
the year, month, day, and hour when and the particular locality where the 
injury occurred, and the cause and nature of the injury, and shall be signed 
by and contain the address of the person giving the notice. 

Sec. 17. That unless notice is given within the time specified or unless the 
immediate superior has actual knowledge of the injury, no compensation shall 
be allowed, but for any reasonable cause shown, the commission may allow 
compensation if the notice is filed within one year after the injury. 

. . . * + * 

Sec. 20. That all original claims for compensation for disability shall be made 
within sixty days after the injury. All original claims for compensation for 
death shall be made within one year after the death. For any reasonable 
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cause shown the commission may allow original claims for compensation for 
disability to be made at any time within one year. 

Section 37 of said act, as amended by the act of June 5, 1924, 43 
Stat. 389, provides: 


Sno. 37. That if the original claim for compensation has been made within 
the time specified in section 20, the commission may, at any time, on its own 
motion or on application, review the award, and, in accordance with the facts 
found on such review, may end, diminish, or increase the compensation pre- 
viously awarded, or, if compensation has been refused or discontinued, award 
compensation. In the absence of fraud or mistake in mathematical calculation, 
the finding of facts in, and the decision of the commission upon, the merits of 
any claim presented under or authorized by this Act if supported by competent 
evidence shall not be subject to review by any other administrative or account- 
ing officer, employee, or agent of the United States. * * * 

There were forwarded with your letter what purport to be extracts 
from the report of an investigation from which it would appear that 
at the time of Mr. Schindler’s fall the fact of the fall was duly 
brought to the notice of his superior officer through a Mr. Hamlin, 
another carrier, who was president of the carrier’s union, but it was 
stated therein: 


* * * The first actual notice of accident and injury to deceased employee 


herein was when the postmaster and the assistant postmaster, Mr. Kellogg, 
called upon the claimant in the hospital about September 10, 1931, at which | time 
the claimant told him of the fall on the ramp in the fall of 1929. ie 


and further that: 


* * * No notice was given by Mr. Hamlin to the postmaster of any 
accident or injury to Mr. Schindler. 


The first actual notice the postmaster had of the fall was the claimant’s 
letter of September 10, 1931, when he was visited at the hospital. At that 
time he told them about the fall and Dr. Green’s examination which resulted 
in his finding a fractured coccyx caused by the fall. * * * 

The notice required by sections 15, 16, and 17 of the compensation 
act within 48 hours or, under extenuating circumstances, within one 
year after the injury, is notice of the “injury.” The record fails 
to show any notice of the injury given the deceased employee’s su- 
perior officer within the time required by the statute. Unless, there- 
fore, some evidence was presented to the commission other than that 
incorporated in the extract from the report, it is not understood how 
the commission could have made a finding that notice of the injury 
was in fact given to the employee’s superior officer within one year 
from the date of injury. Section 37 of the statute as amended makes 
the finding of the commission final only when supported by “ compe- 
tent evidence,” and the “ Extracts from report of investigation” 
transmitted with your submission do not constitute competent 
evidence. 

Aside from the case of the notice of the injury, however, payment 
of the award to the widow does not appear to be authorized for the 
following reasons: Under section 10, death benefits are not payable 
when death occurs more than one year after injury if no disability 
intervenes. Disability compensation is not payable unless notice of 
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the injury and claim for such benefits are filed within one year. In 
the present case neither disability nor death occurred within one 
year from the date of the fall nor was any claim filed within the one- 
year period. Therefore, all rights of the employee under the em- 
ployees’ compensation act terminated at the end of one year from the 
date of the fall and could not be revived by disability or death there- 
after occurring. 

Payment to the widow of the deceased employee on the compensa- 
tion roll transmitted with your submission is not authorized. 


(A-41804) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—EFFECTIVE DATE OF 
ALLOCATIONS AND REALLOCATIONS 


The decision of September 23, 1926, 6 Comp. Gen. 202, and similar decisions, 
stating that increases and decreases in compensation resulting from 
allocations or reallocations of positions should be made effective from the 
first of a month have never had application to cases other than where the 
entire month was the pay period and they have no application to those 
offices in which the employees are now paid on two or more separate and 
distinct pay rolls per month. The rule for application in such cases is that 
first announced in decision of September 8, 1924, 4 Comp. Gen. 280. 


Comptroller General McCarl to R. D, Allison, Disbursing Clerk, Department 
of Justice, April 18, 1932: 


Consideration has been given to your letter of April 7, 1932, re- 
questing decision whether you are authorized to pay two adminis- 
tratively approved vouchers for $7.50 each, in favor of Ruth S. Cun- 
ningham and Louise DeBow, clerks, Department of Justice, repre- 
senting the difference in compensation between the rates of $1,440 
per annum and $1,620 per annum covering period March 1 to 15, 
1932, inclusive. 

The vouchers disclose that these employees were paid for the 
period March 1 to 15, 1932, inclusive, at the rate of $1,440 per annum 
in grade CAF 2, although they had been performing the duties of 
new positions since September, 1930, that approval by the Personnel 
Classification Board of allocations of the new positions in grade 
CAF 8 was received in the Department of Justice March 17, 1932, 
and that you have paid both of the employees at the rate of $1,620 
per annum, the minimum of grade CAF 3, only from March 16, 1932, 
the beginning of the pay period current when notice of the action of 
the Personnel Classification Board allocating the new positions was 
received in the administrative office. 

Claim for the increased rates from and after March 1 is based on 
decision of December 27, 1930, 10 Comp. Gen. 284, holding as follows 
(quoting from the syllabus) : 


Even though the formal administrative appointment to a new position was 
dated after the administrative office received notice of the original allocation 
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of the new position, it is proper, where the employee has been performing the 
duties of the new position from a date prior to the first of the month, to apply 
the general rule and consider the effective date of the allocation for pay pur- 
poses as the first of the month or the beginning of the pay period current when 
notice of the allocation was received in the administrative office. 

On the basis of the statements appearing that the two positions to 
which these two employees have been assigned are “ new ” positions, 
as distinguished from “additional” positions, the principle stated 
in the syllabus above quoted is applicable, but it will be noted that 
the increased rates attaching to the “new” positions are payable 
from “the first of the month or the beginning of the pay period cur- 
rent when notice of the allocation was received in the administrative 
office.” That is to say, the first of the month was the effective date 
of increase in compensation resulting from allocation or reallocation 
of positions only during the time, and in those offices in which, the 
entire month was the pay period. However, you state: 

For your information you are advised that for several months, and in accord- 
ance with regulations issued by your office, the monthly pay rolls are paid on 
two separate and distinct rolls, i. e., from the 1st to the 15th, and from the 16th 
to the 30th (or 31st). Separate vouchers are, of course, included in my 
accounts. 

Therefore, the effective date of the increase in compensation re- 
sulting from the allocation of the two new positions was March 16, 
the beginning of the pay period current on March 17, 1932, when 
notice of the action of the Personnel Classification Board was 
received in the Department of Justice. 

The decision of September 23, 1926, 6 Comp. Gen. 202, and sim- 
ilar decisions, stating that increases and decreases in compensation 
resulting from allocations or reallocations of positions should be 
made effective from the first of a month have never had application 
to cases other than where the entire month was the pay period and 
they have no application to those offices in which the employees are 
now paid on two or more separate and distinct pay rolls per month. 
The rule for application in such cases is that first announced in 
decision of September 8, 1924, 4 Comp. Gen. 280. 

Accordingly, payment on the vouchers in question, which will be 
retained in this office, is not authorized. 


(A-40729) 


TRANSPORTATION—DEPENDENTS OF ARMY OFFICER—ASSIGN- 
MENT TO TEMPORARY DUTY 


Where the journey by the ordered route from the old to the new station by 
un officer of the Army and his dependents is made impossible by the assign- 
ment of the officer to temporary duty en route, requiring deviation from 
the directed route of travel, the dependents having been furnished trans- 
portation in kind to the point of deviation, and not being entitled to trans- 
portation to the temporary duty station, the officer may be paid, under 
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section 12 of the act of June 10, 1922, 42 Stat. 631, the commercial cost of 
transportation for his dependents from the point of deviation to the new 
station via the shortest usually traveled route. 


Comptroller General McCarl to Capt. James F. Strain, United States Army, 
April 20, 1932: 


There has been received your request for review of settlement No. 
0355262, dated November 10, 1931, disallowing your claim for com- 
mercial cost of transportation of your dependents (wife and five chil- 
dren) from New York, N. Y., to Fort Benning, Ga., under Special 
Orders No. 95, War Department, dated April 23, 1931, as amended by 
letter order from The Adjutant General of the Army dated July 8, 
1981, relieving you from duty with the Seventh Infantry, Vancouver 
Barracks, Wash., directing you to proceed to San Francisco and to 
sail on the transport scheduled to leave San Francisco for New York 
on or about July 31, 1931, and upon arrival at New York, proceed to 
Camp Perry, Ohio, for temporary duty in connection with the na- 
tional matches, and upon completion of such temporary duty proceed 
to Fort Benning, Ga., and report to the commandant the Infantry 
School for duty as a student in the 1931-32 advanced course. It is 
shown that pursuant to these orders your dependents left Vancouver 
Barracks July 25, 1931, and completed travel to Fort Benning Sep- 
tember 16, 1931. They traveled by train to San Francisco on trans- 
portation request, thence by transport to New York. At New York 
the quartermaster was requested to furnish transportation to Camp 
Perry, which was denied, and cost of transportation by rail was paid 
from personal funds. No request was made for transportation from 
Camp Perry to Fort Benning, and it is stated that this travel was by 
privately owned automobile. 

The claim was disallowed, as it has been consistently held that 
where the dependents of an officer are furnished transportation in 
kind under the act of May 18, 1920, for a portion of the journey, the 
officer is not entitled to the commercial cost of transportation for the 
remaining portion of the travel under the act of June 10, 1922, as 
there can be no mingling of rights under the two acts. This rule is 
for application in all cases where the officer proceeds from the old 
to the new station (both stations being in the United States) without 
assignment to intermediate temporary duty, and whether or not the 
officer is granted and takes leave of absence en route. But the rule 
is not for application where the direct journey by the ordered route 
from the old to the new station by the officer and his dependents is 
made impossible by the assignment of the officer to temporary duty 
en route requiring deviation from the route of travel from the old to 
the new station, the dependents not being entitled to transportation 
to the temporary duty station. In such a case the commercial cost of 
transportation for dependents may be paid under section 12 of the 
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act of June 10, 1922, 42 Stat. 631, as amended, from the point on the 
required route from the old to the new station where the officer was 
compelled to deviate to reach his temporary duty station to the new 
permanent station. 

The settlement will accordingly be revised and you will be allowed 
the commercial cost of transportation of your dependents from New 
York to Fort Benning, Ga. 


(A-41830) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION— 
STEPMOTHERS 


As the relationship or condition of dependency on the basis of which the right 
to the adjusted service credit of a World War veteran is asserted under the 
terms of the World War Adjusted Compensation Act, must have been 
existing at date of death of the veteran or thereafter and prior to January 
2, 1935, a person once bearing the relationship of stepmother to the veteran 
who remarried after the death of the father of the veteran but prior to 
the veteran’s death, does not bear the relationship of stepmother to the 
veteran within the meaning of the statute and is not entitled to payment 
of the veteran’s adjusted service credit. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, April 
22, 1932: 


There has been presented to this office for preaudit in the World 
War adjusted compensation case of Baltromeius Rekozci, A-4557233, 


XC-57061, an administratively approved award of the veteran’s 
adjusted service credit in the amount of $568.25, payable in 10 quar- 
terly installments, and voucher for the initial payment of $56.82, in 
favor of Jeva Zebrauskiene-Riekasiene-Stikeliene, as the veteran’s 
“ stepmother ” and the preferred dependent. The question involved 
is whether there exists the relationship between the claimant and the 
veteran of stepmother and stepchild within the meaning of the 
World War adjusted compensation act. 

The veteran died in the service on November 15, 1919. On April 
15, 1931, Mrs. Jeva Zebrauskiene-Riekasiene-Stikeliene, as the vet- 
eran’s stepmother, executed an application for dependency benefits 
under the World War adjusted compensation act, as amended, and 
also a Form No. 527, application for death compensation benefits 
under the World War veterans’ act, as amended. The claimant 
submitted also to the Veterans Administration, in connection with 
her claims, certified copies of public documents, which, together with 
other evidence in the file, disclose that the veteran was born on 
August 23, 1886, that his mother’s name was Veronika, nee Kungyte; 
that the veteran’s natural mother died in 1910; that the veteran’s 
father remarried to the claimant, Jeva Zebrauskiene, on February 
16, 1914; that thereafter, the father died, without having any issue 
born from this marriage; that the claimant remarried to one Jonas 
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Stikelis on February 4, 1918; and that claimant is now more than 
60 years of age. 

Section 601 (a) of the World War adjusted compensation act, as 
amended by the act of July 3, 1926, 44 Stat. 828, provides as follows: 

If the veteran has died before making application under section 302, or, if 
entitled to receive adjusted service pay, has died after making application but 
before he has received payment under Title IV, then the amount of his ad- 
justed service credit shall (as soon as practicable after receipt of an applica- 
tion in accordance with the provisions of section 604, but not before March 1, 


1925) be paid to his dependents, in the following order of preference: 
(1) To the widow; 


(2) If no widow entitled to payment, then to the children, share and share 
alike; 


(3) If no widow or children entitled to payment, then tothe mother; * * *., 

Section 602 (c) of the statute, as amended by the act of May 29, 
1928, 45 Stat. 948, provides as follows: 

(c) No payment under section 601 shall be made to a mother or father 
unless dependent at the time of the death of the veteran or at any time there- 
after and before January 3, 1930. If at the time of the death of the veteran 
or at any time thereafter and before January 3, 1930, the mother is unmarried 


or over sixty years of age, or the father is over sixty years of age, such 
mother or father, respectively, shall be presumed to be dependent. 


The date of January 3, 1930, was extended to January 2, 1935, by 
the act of June 5, 1930, 46 Stat. 496. 

It does not appear from the file that the veteran was ever married 
or that he ever had any children. Consequently, the first two pre- 
ferred dependents prescribed by the statute, supra, are not for con- 
sideration. There are, however, for consideration the rights of the 
third preferred dependent named in the statute, viz, the mother. 

The term “mother” is defined in section 607 (c) of the original 
act May 19, 1924, 43 Stat. 130, as follows: 

The terms * * * “mother” include * * * stepmothers, * * * 
mothers through adoption, and persons who have, for a period of not less than 
one year, stood in loco parentis to the veteran at any time prior to the begin- 
ning of his service: * * * 

The natural mother is removed from consideration herein because 
of her death in 1910. With respect to the claimant’s rights as a 
stepmother, the evidence of record shows that her marriage to the 
veteran’s father had terminated during 1917 or 1918 by the death 
of the veteran’s father, and that she remarried to a third husband 
on February 4, 1918, prior to the veteran’s death. 

Under the statute, the right of a dependent mother to the ad- 
justed service credit of her veteran son first arises as of the date of 
death of the veteran. The right may arise at any time after the 
death of the veteran and prior to January 2, 1935, by the mother 
becoming 60 years of age, but there is no provision in the statute 
for the right to accrue prior to the death of the veteran. There- 
fore, the relationship or condition of dependency, on the basis of 
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which the right is asserted, must have been existing at date of death 
of the veteran or thereafter and prior to January 2, 1935. 

While the statute includes a stepmother in the term “ mother,” 
the relationship of stepmother is artificial and does not continue 
after the marriage relation with the child’s father is terminated, at 
least in a case such as this where the stepmother remarried. In 46 
Corpus Juris 1338 (note) there is quoted the case of Noble v. State, 
22 Oh. St. 541, holding that the relationship of stepfather and step- 
child does not exist after the termination of the marriage relation 
between the stepfather and the stepdaughter’s mother. See, also, 
the case of Foster v. Department of Labor and Industries of the 
State of Washington, 73 A. L. R., 1012, applying the provisions of a 
workmen’s compensation act. Inasmuch as the relationship of step- 
mother to the veteran terminated prior to his death, she has no 
right to his adjusted service credit as his dependent “ mother” on 
the basis of such relationship. 

With respect to the claimant’s rights as a person who stood in 
loco parentis, within the term, “ mother,” as above defined, the file 
shows that the veteran was 24 years old when his natural mother 
died in the year 1910, and that he resided in the United States 
from the year 1912, the father continuing to reside in what is now 
known as Lithuania. Inasmuch as the claimant did not marry the 
veteran’s father until 1914, at which time the veteran was more than 
21 years of age and residing in this country, it would appear that she 
never stood in loco parentis to him, within the meaning of that term. 
Accordingly, she is not entitled to payment of the veteran’s ad- 
justed service credit under the World War adjusted compensation 
act, as amended, as a person who stood in loco parentis. 

You are advised, therefore, that the administratively approved 
award and voucher for initial payment may not be certified by this 
office for payment. 

It is suggested for your consideration under the terms of the 
World War veterans’ act, whether claimant has established such a 
relation to, or condition of dependency on, the veteran as to entitle 
her to death compensation in the amount of $20 per month heretofore 
administratively approved in her favor. 


(A-18469) 


TONNAGE TAXES 


Under the provisions of section 2 of the act of April 29, 1908, 35 Stat. 70. 
requiring the payment of the same tonnage taxes on foreign vessels 
coming into the United States from the Philippine Archipelago as upon 
vessels which entered from foreign countries, and section 4 of the act of 
March 8, 1902, 32 Stat. 54, providing that duties and taxes collected from 
foreign vessels coming into the United States from the Philippine Archi- 
pelago shall be placed to the credit of the Philippine Islands fund, the 
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country of the port in which a vessel last enters and clears is the country 
from which it comes, and foreign vessels which entered at Honolulu after 
entering and clearing at Manila, must be considered as coming from the 
Philippine Archipelago within the meaning of these laws and the tonnage 
taxes collected upon such vessels are for crediting to the Philippine Islands 
fund, notwithstanding the voyages of such vessels originated in a foreign 
country ; however, if a vessel is entered and cleared at a port in a foreign 
country after leaving the Philippine Islands, even when the voyage origi- 
nates in the Philippine Archipelago, the tonnage taxes collected upon such 
vessel are for crediting to the general fund of the Treasury. 


Decision by Comptroller General McCarl, April 25, 1932: 

There is for consideration by this office the question whether cer- 
tain amounts collected as tonnage tax by the collector of customs 
at Honolulu from foreign vesels entering that port from the Philip- 
pine Islands should be credited to the Philippine Islands fund or 
should remain to the credit of the United States as deposited and 
covered into the Treasury by the collector of customs. A collection 
of $185.46 was made January 6, 1931, from the British S. 8S. Silver- 
hazel, and $270.90 from the Dutch S. S. Kota Gede. 

With respect to the voyages of these two vessels, it is stated in 
letter from the collector of customs at Honolulu, dated March 29, 
1932, that the Kota Gede loaded cargo at Calcutta, Singapore, and 
Manila, and the Silverhazel at Calcutta, Singapore, Rangoon, and 
Manila, for discharge at Honolulu and other American ports. In 
support of the action taken by the collector in crediting these 
amounts of tonnage tax to the United States instead of to the Philip- 
pine Islands fund, it has been stated that since the voyages in these 
cases originated at Calcutta—Manila being merely an intermediate 
port of call—the Philippine Islands fund was not entitled to credit 
for the tonnage tax collected in these two cases. 

By section 2 of the act of April 29, 1908, 35 Stat. 70, superseding a 
similar provision in the act of March 8, 1902, 32 Stat. 54, it was 
provided that the same tonnage taxes should be levied, collected, and 
paid upon all foreign vessels coming into the United States from the 
Philippine Islands which are required by law to be levied, collected, 
and paid upon vessels coming into the United States from foreign 
countries, and section 4 of the act of March 8, 1902, provided, in part, 
as follows: 


That * * * all duties and taxes collected in the United States upon arti- 
cles coming from the Philippine Archipelago and upon foreign vessels coming 
therefrom, shall not be covered into the general fund of the Treasury of the 
United States, but shall be held as a separate fund and paid into the Treasury 
of the Philippine Islands, to be used and expended for the government and bene- 
fit of said islands. 


The act of July 5, 1884, 23 Stat. 118, being an act to create a Bureau 
of Navigation, provided, in section 3: 


That the Commissioner of Navigation shall be charged with the supervision 
of the laws relating to the admeasurement of vessels, and the assigning of signal 
letters thereto, and of designating their official number; and on all questions 
of interpretation growing out of the execution of the laws relating to these 
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subjects, and relating to the collection of tonnage tax and to the refund of such 
tax when collected erroneously or illegally, his decision shall be final. 

In a decision of a former Comptroller of the Treasury, 26 Comp. 
Dec. 820, construing the provisions of this section, it was held that 
the accounting officers will not question the decision of the Commis- 
sioner of Navigation, and the approval thereof by the Secretary of 
Commerce, holding that tonnage taxes levied on a certain vessel enter- 
ing a port of the United States were excessive, but will refund the 
excess in accordance with such decision. It appears to be a settled 
rule, therefore, that, in so far as the quantum of the tonnage tax 
which has been or is to be collected in a given case is concerned, the 
decision of the Commissioner of Navigation is final and conclusive 
upon the accounting officers. There appears to be nothing in the 
law, however, requiring a determination by the Commissioner of 
Navigation whether in the case of a vessel coming from the Philip- 
pine Islands the tonnage tax collected should be for the credit of 
the Philippine Islands fund or should be covered into the general 
fund. of the Treasury. Such determination under section 4 of the 
act of March 8, 1902, swpra, is properly for the accounting officers of 
the Government under section 236, Revised Statutes, as amended by 
section 305 of the Budget and Accounting Act of June 10, 1921, 
42 Stat. 24. 

In a case involving, in substance, the converse question of that 
presented in the instant matter under section 6 of the act of April 
30, 1906, 34 Stat. 154, and section 4 of the act of 1902, it was held 
in decision of June 10, 1907, 13 Comp. Dec. 848, that the country of 
the port in which a vessel last enters and clears is the country from 
which it comes, and, it appearing in that case that the vessel had 
entered and cleared at Algiers after leaving the Philippine Islands, 
it was held that it did not come to the United States from the 
Philippine Archipelago, and therefore that the tonnage taxes col- 
lected thereon should be paid into the Treasury of the United States. 
If the rule in that case be applied conversely to the question pre- 
sented by the case here under consideration, it would appear that 
the two vessels involved having cleared from Manila, a port of the 
Philippine Archipelago, the tonnage taxes collected should be for 
credit to the Philippine Islands fund. 

By letter of February 20, 1932, the Secretary of Commerce ad- 
vised this office, in part, as follows: 

The Commissioner of Navigation states that tonnage tax is based upon the 
rate applicable to the foreign country from which the vessel enters. This 
statement, however, is subject to the explanation that if such vessel while in 
ballast touches at a minimum rate port and takes on no cargo or but a small 
amount, the voyage will be considered as having originated in the maximum 
rate country and the touching at the minimum rate port will be but an incident 
of the original voyage. 


The collector of customs at Honolulu has been informed that tonnage tax 
at the maximum rate should be collected from foreign vessels entering his port 
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from the Philippine Islands as required by section 2 of the act of April 29, 
1908 (U. S. C., title 46, section 127). He has also been informed that when the 
voyage of such vessels originates in the Philippine Islands, that is when the 
cargo is obtained in the Philippines or the vessel enters in ballast from the 
Philippines after discharging her cargo there, the tonnage tax collected should 
be credited to the Philippine Islands fund. 


There appears to be no question as to the amount of tonnage tax 
collectible in the two cases involved in the present case, the law of 
1908 providing in specific terms that the same rate of tonnage tax 
should be collected as if the vessels had come direct from a port in 
a foreign country. It appears, however, that the last sentence in 
the last paragraph quoted, supra, while proper and necessary in 
cases where the rate of tonnage tax is affected, is unduly restrictive 
and unnecessary under the provisions of section 4 of the act of 1902. 
Under the law and under the decision cited herein, 13 Comp. Dec. 
848, it would appear immaterial whether the voyage originates in 
the Philippine Islands in the sense that it obtained its cargo there, 
or that it enters in ballast at a port in the United States from the 
Philippine Islands. The law applies if the vessel came from the 
Philippine Islands in the sense that it was entered and cleared at 
a port in the archipelago, even if the entering and clearing is an 
intermediate port of call, and, in such cases, the tonnage tax pro- 
vided by law and as administratively determined should be credited 
to the Philippine Islands fund. In the two cases here under con- 
‘sideration it appears that while the voyages of the vessels originated 
at Calcutta, India, they were entered and cleared at Manila, P. L., 
and, therefore, they came from the Philippine Archipelago within 
the meaning of section 4 of the act of 1902, supra, and the tonnage 
tax collected should have been credited to the Philippine Islands 
fund. 

Accordingly, the proper action will be taken by this office to 
effect an adjustment in the amount of $456.36 in the receipt accounts 
by debiting the receipt account, “0030—Tonnage tax,” and credit- 
ing the receipt account, “ 0956—Tonnage tax, Philippine Islands— 
Special fund.” 

In the letter of March 29, 1932, from the collector of customs at 
Honolulu there is presented, also, for consideration, the following 
question : 


Attention is called to entrance of American vessels from the Philippines via 
Hong Kong, Shanghai, Kobe, and Yokohama. It is believed that tonnage tax 
collected from these vessels should not be credited to the Philippine Islands 
fund, inasmuch as no tonnage would be due if they proceeded directly from 
the Philippines to Honolulu without taking any cargo at the foreign ports 
mentioned above. This office would like to be advised regarding this allocation 
and also regarding foreign vessels entering the same way. 


This question may be answered by inviting attention to the de- 
cision, 13 Comp. Dec. 848, hereinbefore cited, which appears to cover. 
In cases where the vessel, whether of American or foreign registry, 
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is entered and cleared at a port in a foreign country after leaving the 
Philippine Islands, the tonnage tax collected as may be determined 
by the Commissioner of Navigation is for covering into the general 
fund of the Treasury of the United States and not for the credit of 
the Philippine Islands fund. 


(A-41809) 


QUARTERS ALLOWANCE—TEMPORARY DUTY STATION—FOREIGN 
SERVICE OFFICERS 


The act of June 26, 1930, 46 Stat. 818, and regulations issued pursuant thereto, 
contemplate that the allowance for quarters, heat, and light shall be paid 
for expenses incurred by Foreign Service officers at their permanent official 
station or designated post of duty, as distinguished from expenses which 
may be incurred at a place where they may be assigned for temporary 
duty. It is only in cases where an allowance has been granted at the 
officer’s permanent station that the same allowance may continue, under 
the conditions specified in the regulations, while on temporary assignment 
at another place. 


Comptroller General McCarl to the Secretary of State, April 26, 1932: 
There has been received your letter of March 3, 1932, as follows: 


Reference is made to a letter dated February 15, 1932, from the General 
Accounting Office, audit division (A-JDB-112), relating to the accounts of 
Edward S. Maney, American vice consul at Guaymas, Mexico, in which it is 
noted that credit has been withheld for allowance for rent for such time as 
Mr. Maney was in Guaymas from November 11, 1930, to December 28, 1930, 
pending the receipt of information as to when the assignment to Guaymas was 
made permanent. 

Permanent station in a foreign country has from the beginning of the appli- 
eation of the act of June 26, 1930, been construed by this department as in- 
tended to specify that civilian officers and employees not permanently stationed 
abroad are definitely precluded from such allowance, the distinction being that 
there frequently is occasion for civilian employees whose permanent duty 
station is in the United States, to travel abroad temporarily on official busi- 
ness, such employees not falling within the class entitled to allowances for 
living quarters. 

Mr. Maney’s status has never been altered from that of permanent station 
abroad to permanent station in the United States, and the department con- 
siders that it is immaterial whether his rent allowance is drawu for expendi- 
tures at Guaymas or at Nogales, though, of course, he would not be entitled 
to draw allowances at both places even though he were to have incurred expen- 
ditures at both places. 

Although permanently assigned for duty outside the United States, Mr. 
Maney was temporarily detailed to another post abroad away from that of 
his regular post of assignment. An officer so detailed usually finds it neces- 
sary to maintain his residence and family at his permanent post of duty, 
thereby necessarily incurring additional expenses, and it was to help him 
adjust his living costs while on this detail that he was granted a per diem of 
$3.00 in accordance with the appropriation act, which authorizes subsistence 
expenses of consular and Foreign Service officers while on temporary detail 
under commission. 

It is therefore believed that the authorizations should stand and that the 
suspension should be removed after making adjustment for a reduction of 
one-fifth of the per diem in accordance with paragraph 47 (a) of the Stand- 
ardized Government Travel Regulations, as amended, effective March 1, 1929. 


It appears from the records that Mr. Maney was on duty at 
Nogales, Mexico, where he received no quarters allowance, when he 


was advised of his detail to Guaymas by telegram dated November 
5, 1930, reading as follows; 
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November 5, 5.00 p. m. Maney temporarily detailed Guaymas to take 
charge during the absence Smale on leave; should proceed immediately period 
Transportation expenses per diem in lieu of subsistence if desired authorized 
subject travel regulations period Should submit estimate stop Three dollars 
per diem granted while on duty at Guaymas period Embassy instructed 
request provisional recognition 

In pursuance thereof he departed from Nogales at 3 p. m. No- 
vember 10, and arrived at Guaymas at 3 a. m. November 11. From 
November 11 to December 27, inclusive, he received an allowance 
of $3 per diem in lieu of subsistence expenses in accordance with the 
authority contained in the travel order. In addition he has paid to 
himself for this period an allowance for living quarters, heat, fuel, 
and light at the rate of $540 per annum, citing as his authority 
instruction dated December 12, 1930, as follows: 

Receipt is acknowledged of your unnumbered despatch of December 1, 1930, 
in which you request that an allotment be granted you to cover your expendi- 
ture for a room while temporarily at Guaymas. In reply the department 


authorizes you to charge your actual expenses for rent, heat, light, and fuel 
at a per annum rate not to exceed $540 while at Guaymas. 


The act of June 26, 1930, 46 Stat. 818, provides, in part: 


That under such regulations as the heads of the respective departments 
concerned may prescribe and the President approve, civilian officers and em- 
ployees of the Government having permanent station in a foreign country 
may be furnished, without cost to them, living quarters, including heat, fuel, 
and light, in Government-owned or rented buildings and, where such quarters 
are not available, may be granted an allowance for living quarters, including 
heat, fuel, and light, notwithstanding the provisions of section 1765 of the 
Revised Statutes (U.S. C., title 5, sec. 70). * * 

In pursuance of the authority therein contained, regulations in 
relation to living quarters, heat, fuel, and light for officers of the 
Foreign Service, approved by the President August 12, 1930, were 
promulgated by the Secretary of State providing, in paragraph 7, 
that the amounts allowable subject to available appropriations shall 
be the actual annual expenditures made by an officer for rent, heat, 
fuel, and light for living quarters within certain prescribed maxima, 
and, in paragraph 9 (f), that such allowance will be continued dur- 
ing leave of absence with pay or absence from post of assignment 
under orders. See also corresponding provisions in paragraphs 7 
and 9 (g) of standardized regulations, approved by the President 
and promulgated by the Bureau of the Budget, June 19, 1931, 
effective July 1, 1931, subsequent to the period here involved. 

Foreign Service officers necessarily, from the nature of the service 
performed, fall within that class of employees referred to by you as 
having permanent station abroad as distinguished from those whose 
permanent station is in the United States and who might be tempo- 
rarily assigned for duty in a foreign country. The act of May 24, 
1924, 43 Stat. 140, providing for the reorganization and improvement 
of the Foreign Service of the United States, designates those officers 
who shall thereafter be known as the Foreign Service of the United 
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States, and provides that all appointments to such service shall be by 
commission to a class and not by commission to any particular post; 
and that such officers shall be assigned to posts and may be trans- 
ferred from one post to another by order of the President as the 
interests of the service may require. Provision is made also that such 
officers may be temporarily assigned for duty in the Department of 
State without loss of class or salary within certain prescribed limita- 
tions. Therefore, in order that an officer may have “ permanent sta- 
tion in a foreign country ” it is essential that there be designated a 
specific place in a foreign country as his headquarters or regular post 
of duty. It is apparent that the act of June 26, 1930, supra, and the 
regulations pursuant thereto, contemplate that the allowance shall be 
made to the officer for expenses incurred at such designated place as 
distinguished from expenses which may be incurred at a place where 
he may be assigned for temporary duty. It is only in cases where an 
allowance has been granted at the officer’s permanent station that the 
same allowance may continue, under specified conditions, while on 
temporary assignments at another place. In order to relieve an offi- 
cer of the additional expense resulting from the performance of 
official duty at a place other than his permanent station, there was 
included in the act of April 18, 1930, 46 Stat. 177, provision for reim- 
bursement to Foreign Service officers of expenses of subsistence in- 
curred in performance of duty while on such temporary detail. It is 
within the discretion of the administrative office to fix the rate of that 
allowance within the limitations prescribed by the subsistence act of 
1926, 44 Stat. 688, and paragraph 45 of the Standardized Govern- 
ment Travel Regulations. The rate authorized must be inclusive of 
all items of subsistence as prescribed in paragraph 44 of said regula- 
tions, and it is a well-settled rule that orders authorizing per diem 
allowance or increasing the rate of per diem theretofore authorized 
can not be given a retroactive effect. See 7 Comp. Gen. 276 and 
decisions therein cited. 

In letter dated December 18, 1930, Mr. Maney was advised that he 
was permanently assigned to duty at Guaymas and that the per diem 
allowance would accordingly terminate upon receipt of the instruc- 
tion. No information has been furnished with the accounts as to the 
date of the receipt of the instruction, but the records show that he 
continued to pay himself the per diem allowance through December 
27, 1930, and credit has been allowed in his accounts for the entire 
amount so paid. Therefore, in the absence of evidence to the con- 
trary, Guaymas must be considered as his permanent station effec- 
tive December 28, 1930, and credit for the amount of $73.25 charged 
at Guaymas as allowance for rent, heat, fuel, and light prior to that 
date is accordingly disallowed. 





DECISIONS OF THE COMPTROLLER GENERAL 
(A-40098) 
PROHIBITION ENFORCEMENT—SEIZED AUTOMOBILES 


Where an automobile is seized by a prohibition officer pursuant to section 26 
of the national prohibition act of October 28, 1919, 41 Stat. 315, in connec- 
tion with the illegal transportation of intoxicating liquor, and after due 
advertising, no claimant having appeared, said automobile is sold under the 
administrative sale provisions of the act and the net proceeds of the sale 
covered into the Treasury as “miscellaneous receipts”, in the absence 
of a showing that the administrative action was irregular or otherwise 
than required by the statute, there appears no basis to report the matter 
to the Congress as an equitable claim pursuant to the act of April 10, 
1928, 45 Stat. 418, for payment of the amount received to the alleged 
innocent owner of the automobile. 


Decision by Comptroller General McCarl, April 27, 1932: 

Consideration has been given to the request of Elinor Fareira that 
there be reported to the Congress pursuant to the act of April 10, 
1928, 45 Stat. 413, her claim for $325 as the amount derived from the 
sale of her Buick automobile by prohibition authorities. 

It appears the automobile was seized September 8, 1929, by New 
York City police from Robert Fareira, the claimant’s brother, who 
was arrested at the time for transportation of a pint of whisky; 
that the arrest and seizure were adopted by Federal prohibition au- 
thorities; that the defendant was arraigned September 9, 1929, be- 
fore a United States commissioner charged with transportation and 
possession of intoxicating liquor and held for further hearing; that 
the case was presented to a Federal grand. jury September 26, 1929, 
but no indictment was returned; that no further criminal proceed- 
ings were had in the case, and that, subsequently, on April 8, 1930, 
no one having appeared to claim the automobile, it was advertised 
and sold by the prohibition authorities for $325 and the proceeds 
of the sale covered into the Treasury of the United States as mis- 
cellaneous receipts pursuant to the provisions of section 26 of the 
national prohibition act of October 28, 1919, 41 Stat. 315. 

The prohibition administrator for that district reported February 
9, 1931, relative to the sale that— 

4. During all the time the car was in the possession of the administrator, no 
one made claim to it and the office had no knowledge of whom the owner might 
be. After the vehicle had remained in storage unclaimed, it was advertised 


for sale with other vehicles and was sold to J. Lippner, of Perth Amboy, New 
Jersey, for $325.00. 

5. The criminal charge against said Arthur Fareira was dismissed on Septem- 
ber 26, 1929, but no claim was made by anyone for the return or release of the 
vehicle prior to the date of sale on April 8, 1930. The first claim of any kind 
being made on August 28, 1930, when Arthur A. Kestler, attorney for Blinor 
Fareira, wrote this office requesting information about the disposition of the 
ear. This office thereupon advised Mr. Kestler of the sale of the car and the 
authority therefor. * 


The claimant, Elinor Fareira, states that she was the owner of the 
automobile; that she had no knowledge of the fact that the said 
automobile was to be used for illegal purposes; that it was sold 
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without notice to her and without the filing of any libel or action of 
forfeiture against the automobile; and that the first knowledge she 
had of the disposition of the automobile was when she asked for its 
return and was informed it had been sold. 

Other evidence with the case indicates that the prohibition au- 
thorities did have claimant’s name and address as owner of the 
car, and the said prohibition administrator at New York has re- 
ported further, under date of April 6, 1932, with reference to the 
reason personal notice was not given of the proposed sale of the au- 
tomobile that the owner was notified in accordance with Circular 
Letter No. 317 of “rights to bond out the car,” but as no response 
was received the car was subsequently sold and that “ it is not the 
practice of this office to send notices of sale to individuals other 
than to advertise same as provided for in the regulations.” 

The record before this office does not establish that the adminis- 
trative sale of the vehicle was irregular or invalid. Section 26 of 
the national prohibition act, supra, provides that upon the seizure 
of a vehicle the person in charge shall be arrested and proceeded 
against criminally and the vehicle returned to the owner under bond 
to return the property on the day of trial to abide the judgment of 
the court; but if, however, no one is found claiming the vehicle, 
its seizure and description shall be advertised by newspaper and 
posted handbills for two weeks and if no claimant appears within 10 
days after the last publication, it shall be sold and the money paid 
into the Treasury of the United States as miscellaneous receipts. 
The administrative sale directed by the statute where no claimant 
appears to claim the vehicle is not made contingent on the result 
of any criminal proceedings in the case or upon any libel or decree 
of forfeiture by the court, nor is personal notice to the owner 
required, but the act clearly contemplates the disposition of the 
seized property by the administrative authorities and without court 
action where no one appears after advertisement of the seizure and 
contemplated sale, and it makes no provision for the payment of the 
proceeds of such sales to persons subsequently appearing for the 
first time claiming an interest in the seized vehicle. See A-39093, 
December 17, 1931, 11 Comp. Gen. 241. 

In a similar case decided September 3, 1931, 11 Comp. Gen. 97, 
99, where a lienor did not learn of the seizure of an automobile, which 
it claimed under a chattel mortgage, until after the administrative 
sale of the vehicle by prohibition officers, and thereupon requested 
that the matter be reported to the Congress by this office as an 
equitable claim, it was said: 

With reference to the request that the matter be reported to the Congress 
as an equitable claim pursuant to the act of April 10, 1928, it does not appear 


that the administrative action taken in connection with the seizure, advertise- 
ment, and sale of the property was otherwise than required by the statute 
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or that such action disregarded any rights of the claimant. The claimant’s 
failure to take notice of the advertised seizure and contemplated sale and to 
pursue the remedy for the protection of its lien, expressly authorized by the 
statute, * * * may have caused it some loss, but in this the Government 
was not at fault and such circumstances may not be considered as creating 
equities in favor of the claimant making the claim one to be reported pur- 
suant to the act of April 10, 1928, as deserving the consideration of the 
© 


Congress. * * 

In one aspect the alleged equities of the present case are even less 
than in that case because there the claimant alleged that it did not 
even know of the seizure until long after the administrative sale of the 
vehicle, while here the claimant knew of the seizure and could 
readily have made known to the authorities at any time during the 
seven months elapsing between the seizure and the sale her claimed 
ownership of the automobile and demanded its return. But, how- 
ever that may be, any hardship in the case is one created by the 
terms of the statute and the claimant’s failure to protect her own 
interests thereunder, and there appears no basis to distinguish this 
case in principle from other such cases or to warrant this office 
recommending to the Congress that the claimant be relieved of the 
consequences of the operation of the statute which the Congress has 
enacted to govern such matters. 

While the case might be viewed in a different light if it were 
established that the administrative action was irregular or illegal, 
that does not appear here, and, accordingly, the claimant’s request 
that the matter be reported to the Congress as an equitable claim 
must be and is denied. 


(A-41924) 
RETIREMENT OF CIVILIAN EMPLOYEES—SERVICE CREDITS 


In computing length of service under the civil retirement act, there should be 
excluded all periods from and after the date of an official rating of perma- 
nent total disability specifically authorized to be made under any Federal 
statute, whether the name of the employee has or has not been dropped 
from the rolls of the department under which employed. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, April 
30, 1932: 


Consideration has been given to your letter of April 15, 1932, 
requesting decision of the following question: 


Whether in computing length of service for the purpose of the act of May 29, 
1930, employees who have sustained permanent and total disability in the line 
of duty have an absolute right to be credited with all periods during which 
they may be in receipt of compensation under the act of September 7, 1916. Is 
this right affected by administrative action in dropping their names from the 
rolls of the department in which they were employed? 


Section 5 of the civil retirement act of May 29, 1930, 46 Stat. 472, 
provides, in part, as follows: 


In computing length of service for the purposes of this act, all periods of 
separation from the service, and so much of any leaves of absence as may ex- 
ceed six months in the aggregate in any calendar year, shall be excluded, ex- 





410 DECISIONS OF THE COMPTROLLER GENERAL 


cept such leaves of absence granted employees while receiving benefits under 
the United States employees’ compensation act, and in the case of substitutes: 
in the Postal Service credit shall be given from date of original appointment 
as a substitute. 


You have cited a number of decisions of the accounting officers of 
the United States, an opinion of the Attorney General, and a court 
decision, wherein has been considered the relation between the Gov- 
ernment and a person receiving disability compensation under the 
employees’ compensation act. The following has been quoted from 
the decision of August 24, 1926, 6 Comp. Gen. 156, 157: 

It has been held that an absence on account of an injury such as would 
entitle the employee to the benefits of the act of September 7, 1916, does not 
ipso facto break the continuity of service for leave purposes of an employee 
who thereafter returns to duty. 26 Comp. Dec, 763. Where an employee is 
sick or disabled for a long-continued period, the question whether he should be 
continued on the rolls as in service or be dropped as an employee is one pri- 
marily of administration. 27 Comp. Dec. 100. See also 5 Comp. Gen. 404. 

That decision dealt with the leave status of employees partially or 
temporarily disabled in the service who were receiving the benefits 
of the employees’ compensation act. As to all such employees, it is 
clear that service credit accrues under the civil retirement act for any 
period of authorized absence from active duty during which disability 
compensation is paid under the employees’ compensation act. The 
purpose of the statute is to save the loss of service credit toward re- 
tirement for a period of temporary absence on account of injury 
incurred in the service where there is an expectation of a return to 
active duty. However, there is no purpose shown to save to employ- 
ees permanently and totally disabled with no expectation of returning 
to active duty, service credit during the period while in receipt of 
disability compensation under the employees’ compensation act, in 
many cases covering a number of years. An official rating of per- 
manent total disability, under any Federal statute authorizing such 
rating, is wholly inconsistent with further active duty, and ipso facto 
separates the employee from the public service from and after its 
date, even where there is a statute prohibiting the administrative 
office from separating the employee from service because of illness 
during a fixed period, such as the act of July 28, 1916, 39 Stat. 413, 
applicable to the Postal Service. 

The views expressed in the opinion of the Attorney General, dated 
February 25, 1921, 32 Op. Atty. Gen. 424, and the court decision in the 
case of United States v. Griffith, 2 Fed. Rep. (2d) 925, which you cite, 
are not inconsistent with the above. The Attorney General merely 
applied the well-known distinction between leave of absence without 
pay and absolute separation from the service, and the court was 
applying a statute fixing qualifications for jury duty. While the 
court held that a person receiving disability compensation under the 
employees’ compensation act is “an employee of the United States,” 
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it was careful to limit such designation to the point under considera- 
tion. The holding of the court would apply equally to a case where 
the administrative office had separated an employee receiving dis- 
ability compensation by dropping his name from the roll, as to an 
employee receiving disability compensation who had been granted 
leave of absence without pay, and, accordingly, could not be con- 
sidered as controlling in the instant matter. 

Answering your question specifically, you are advised that in com- 
puting length of service under the civil retirement act, there should 
be excluded all periods from and after the date of an official rating 
of permanent total disability specifically authorized to be made 
under any Federal statute, whether the name of the employee has or 
has not been dropped from the rolls of the department under which 
employed. 


(A-41976) 
LAW BOOKS AND BOOKS OF REFERENCE 






The specific provision in the appropriation for salaries and expenses, Bureau 
of Prohibition, 1932, 46 Stat. 1321, for the purchase of “ books” does not 
satisfy the requirement in section 3 of the act of March 15, 1898, 30 Stat. 
816, that law books and books of reference must be specifically provided 
for in the law granting the appropriation, and accordingly such appropri- 
ation is not available for the purchase of volumes of the United States 
Code, Annotated. 


Comptroller General McCarl to the Attorney General, May 2, 1932: 
There has been received your letter of April 18, 1932, as follows: 


The appropriations for the purchase of law books for the Department of 
Justice at the seat of Government and for the purchase of law books for the 
judicial officers contain the following provision: “that not to exceed $2.00 per 
volume shall be paid for the current and future volumes of the United States 
Code Annotated.” This provision, however, does not appear in the section of 
the appropriation act providing funds for the Prohibition Bureau which appro- 
priation is available for the purchase of law books. 

A requisition has been submitted by the Director of the Prohibition Bureau 
for a number of volumes of this code (not complete sets) which the publishers 
refuse to furnish except at a price of $5 per volume. The publishers will 
furnish complete sets only at the rate of $2.00 per volume but not single 
volumes. 

Your decision is respectfully requested as to whether the limitation contained 
in the two appropriations for the purchase of law books mentioned above is 
applicable to purchases of volumes of the United States Code Annotated from 
the appropriation for the Prohibition Bureau and to other appropriations that 
are or may be available for the purchase of law books or whether the limita- 
tion applies only to the specific appropriations to which it is attached. 


The price limitation quoted in your submission is appended to the 
appropriation for “ Books, Department of Justice, 1932,” act of 
February 23, 1931, 46 Stat. 1821, which is worded as follows: 

For the purchase of law books, books of reference, and periodicals, including 
the exchange thereof, for the Department of Justice, $9,000: Provided, That 


not to exceed $2 per volume shall be paid for the current and future volumes 
of the United States Code, Annotated. 
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The appropriation for “ Salaries and expenses, Bureau of Prohi- 
bition,” in the same act, 46 Stat. 1323, provides so far as here 
material : 

For expenses to enforce and administer the applicable provisions of the 
national prohibition act, * * * the purchase of stationery, supplies, equip- 
ment, mechanical devices, books, and such other expenditures as may be neces- 
sary in the District of Columbia and the several field offices * * *. 

The limitation of $2 per volume for the copies of current and 
future volumes of the United States Code, Annotated, was first in- 
serted in the appropriation for books for your department in the first 
deficiency act for 1928, approved December 22, 1927, 45 Stat. 26, and 
the hearings upon that bill disclose that it was inserted at the re- 
quest of your department to avoid the payment of the retail price of 
$200 per set then being asked for the United States Code, Annotated, 
it having been ascertained by your office that the set was sold to deal- 
ers at $90 per set, consisting of some 60 volumes. 

Section 3 of the act of March 15, 1898, 30 Stat. 316, provides: 

That hereafter law books, books of reference, and periodicals for use of any 
executive department, or other Government establishment not under an execu- 
tive department, at the seat of Government, shall not be purchased or paid for 
from any appropriation made for contingent expenses or for any specific or 


general purpose unless such purchase is authorized and payment therefor 
specifically provided in the law granting the appropriation. 


As the appropriation for the Bureau of Prohibition for 1932 does 
not provide specifically for the purchase of “law books,” their pur- 
chase at any price under that appropriation would be in contraven- 
tion of the said provision in act of March 15, 1898, and, accordingly, 
is not authorized. 

There has not been overlooked the decision to you of April 2, 
1931, A~35855, in which it was held that the appropriation for the 
Bureau of Prohibition for the fiscal year 1931, was available for the 
purchase of law books. The appropriation for that fiscal year was 
included in the Treasury Department appropriation and in the ap- 
propriation “ Contingent expenses, Treasury Department, 1931,” act 
of May 15, 1930, 46 Stat. 337, appeared the following provision: 


For miscellaneous and contingent expenses of the office of the Secretary and 
and the bureaus and offices of the department, * * * law books and other 
books of reference * * * Provided, That the appropriations for public debt 
service, Internal Revenue Service, and Bureau of Prohibition for the fiscal 
year 1931 are hereby made available for the payment of items otherwise 
properly chargeable to this appropriation, the provisions of section 6, act of 
August 23, 1912 (U.S. C., title 31, sec. 669), to the contrary notwithstanding. 

The appropriation for the Bureau of Prohibition, while under 
the Treasury Department, having thus been made available for the 
purchase of law books, it remained so available during the fiscal year 
1931, after its transfer to your department, because of the provision 
in section 3 d of the act of May 27, 1930, 46 Stat. 428, that appro- 


priations transferred by that act should be available for expendi- 
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ture by the bureau to which they were transferred as though such 
bureau had been named in the act making the appropriations. 

As the appropriation for the Bureau of Prohibition for 1932 was 
not transferred by that act but was included directly in the appro- 
priation for the Department of Justice, it must now stand and be 
considered as other appropriations of the Department of Justice, 
without reference to the provisions of the Treasury Department ap- 
propriation acts which might have extended its availability to other 
objects. Accordingly, the decision of April 2, 1931, is not applicable 
to the appropriation for the Bureau of Prohibition for the fiscal 
year 1932. 


(A-39900) 


INTEREST—FUNDS TRANSFERRED TO CANAL ZONE RETIREMENT 
AND DISABILITY FUND 


The act of March 2, 1931, 46 Stat. 1480, creating the Canal Zone retirement 
and disability fund and directing the transfer on the books of the Treasury 
to the credit of such fund of the amount, including interest, ascertained by 
the Commissioner of Pensions to be due employees of the Panama Canal 
coming within the purview of said act, contemplates that such determina- 
tion be made as of June 30, 1931, and where, through administrative delay, 
the amount so ascertained was certified to and was transferred on the 
books of the Treasury to the credit of the Canal Zone retirement and dis- 
ability fund subsequent to July 1, 1931, there is no authority under the 
said act for the transfer from the civil service retirement and disability 
fund of further amounts representing interest on the amount so ascertained, 
from July 1, 1931, to the date when the funds were actually transferred, 
or, of the amount of interest earned subsequent to July 1, 1931, on securi- 
ties of the civil service retirement and disability fund redeemed or other- 
wise disposed of in order to effect the transfer of said funds. 


Comptroller General McCarl to the Secretary of the Treasury, May 6, 1932: 
Consideration has been given to your letter of December 8, 1931, 
as follows: 


There is inclosed a copy of a letter received from the Assistant Adminis- 
trator of Veterans’ Affairs, dated October 22, 1931, presenting for consideration 
a question relating to an adjustment between the civil service retirement and 
disability fund and the Canal Zone retirement and disability fund to cover 
interest on $1,355,316.29 from July 1, 1931, the date on which the Canal Zone 
retirement act became effective, to August 6, 1931, the date on which the above- 
mentioned sum of $1,355,316.29 was transferred from the civil service retire- 
ment and disability fund to the Canal Zone retirement and disability fund in 
accordance with section 9 of the act of March 2, 1931 (46 Stat. p. 1477). 

Section 9 of the act of March 2, 1931, provides, in part, as follows: 

“The Commissioner of Pensions is hereby authorized and directed to ascer- 
tain the amount, including accrued interest, due employees of the Panama 
Canal coming within the purview of this act from the civil service retirement 
and disability fund created by the act of May 22, 1920, and to certify same to 
the Secretary of the Treasury, who is hereby authorized and directed to trans- 
fer such amount on the books of the Treasury Department to the Canal Zone 
retirement and disability fund.” 
and section 17 of the same act provides, in part: 

“This act shall take effect July 1, 1931 * * *” 

The duties of the Commissioner of Pensions were transferred to the Admin- 
istrator of Veterans’ Affairs under the provisions of section 1 (a) of the act of 
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July 3, 1980 (46 Stat. 1016), and Executive Order No. 5398 of July 21, 1930, 
issued in pursuance thereof. 

In accordance with section 9 of the act of March 2, 1981, supra, the Assistant 
Administrator of Veterans’ Affairs, in a letter dated August 4, 1931 (received 
August 6, 1931), certified to the Secretary of the Treasury the sum of $1,355,- 
316.29, for transfer from the civil service retirement and disability fund to the 
Canal Zone retirement and disability fund. The transfer was effected on 
August 6, 1931. 

In a letter dated October 22, 1931, the Assistant Administrator of Veterans’ 
Affairs expresses the opinion that in view of the fact that section 11 of the 
Canal Zone retirement act provides that the act shall become effective July 1, 
1931, the transfer of the sum of $1,355,316.29 should be accomplished as of July 
1, 1981, and that an amount equivalent to interest at 4 per cent per annum 
from July 1, 1931, to August 6, 1931, amounting to $5,347, should be transferred 
from the civil service retirement fund to the Canal Zone retirement and dis- 
ability fund. This department does not believe that the accomplishment of the 
transfer “as of July 1, 1931,” could serve the purpose intended in view of the 
fact that investments for accounts of the Canal Zone retirement and disability 
fund could not have been made until the actual date on which the funds were 
transferred and made available to that fund. 

It may be stated, however, in connection with this matter that in order to 
effect the transfer of the $1,355,316.29, it was necessary for the Treasury to 
redeem $1,300,000 face amount of 4% special Treasury notes, held for account 
of the civil service retirement fund, the accrued interest on which, to date of 
redemption, amounting to $5,256.83, was credited to the civil service retirement 
and disability fund in accordance with the usual procedure. It would appear 
that to the extent of this amount ($5,256.83) the civil service retirement fund 
has received the benefit of interest earnings on security assets amounting to 
ee belonging to the Canal Zone retirement fund on and after July 1, 


Your attention is also invited to a letter of the Assistant Administrator of 
Veterans’ Affairs, dated October 20, 1931 (copy attached), requesting a sup- 
plemental transfer of $75,492.55, plus an item of $754.92 for interest, under 
section 9 of the act of March 2, 1931. Under date of October 26, 1931, there 
was transferred the principal sum of $75,492.55, mentioned in the Assistant 
Administrator’s letter; four per cent interest on this amount from July 1, 1931, 
to the date of transfer would be $967.96. This transfer of $75,492.55 was made 
from the cash balance on hand October 26, 1931, in the civil service retirement 
and disability fund and did not necessitate the redemption of securities. 

It is the policy of the department to make investments for account of the 
civil service retirement fund in multiples of $100,000, and for account of the 
Canal Zone retirement fund in multiples of $1,000. Redemptions of these 
securities are made from time to time as funds are required for current dis- 
bursements, the accrued interest earned on the securities to date of redemption 
being credited to the respective fund for which the securities are held. There 
must necessarily be maintained in connection with each of these accounts 
relatively small uninvested working balances. 

It will be appreciated if you will give this matter consideration with a view 
to the issuance of the necessary transfer and counter certificate of settlement 
if, in your opinion, an adjustment between the civil service retirement and 
disability fund and the Canal Zone retirement and disability fund is required. 


By the act of July 3, 1926, 44 Stat. 904, there were extended to 
“All employees of the Panama Canal on the Isthmus of Panama 


who are citizens of the United States and whose tenure of employ- 
ment is not intermittent nor of uncertain duration,” not theretofore 
affected thereby, the provisions of the civil service retirement act of 
May 22, 1920, as amended, including those for the return of amounts 
deducted from the salaries in the case of employees who shall be 
transferred to positions not within the purview of the act or who 
are otherwise entitled to a refund of amounts deducted, under the 
provisions of sections 6 and 12 of said act. 
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Section 17 of the act of March 2, 1931, 46 Stat. 1480, provides as 
follows: 


This act shall take effect July 1, 1931, and from and after that date the 
provisions of the civil service retirement act of May 22, 1920, as amended, 
shall not apply to employees of the Panama Canal on the Isthmus of Panama 
or to any other employees coming within the provisions of this act: Provided, 
however, That any employee of the Panama Canal who shall attain the age 
of eligibility for retirement without having rendered sufficient service on the 
Isthmus of Panama to entitle him to be retired on an annuity as provided 
by section 2 hereof, but whose aggregate employment under the United States 
would be sufficient in character and duration to entitle him to receive an 
annuity under the provisions of the civil service retirement act of May 22, 
1920, as amended, will be eligible to retire and receive an annuity under the 
provisions of that act and payable from the civil service retirement and dis- 
ability fund; and in such event the employee shall be entitled, upon separa- 
tion from the service, to the refund, under such regulations as the Commis- 
sioner of Pensions may prescribe, of any excess in the deductions made from 
his salary, pay, or compensation under the provisions of this act, with interest, 
over those which would have been made at the rate fixed by the civil service 
retirement act as amended; and the Commissioner of Pensions shall certify 
to the Secretary of the Treasury the amount remaining to the credit of such 
employee in the Canal Zone retirement and disability fund, and said amount 
shall be transferred on the books of the Treasury Department to the civil 
service retirement and disability fund. 


The effect of the provisions of section 17 is to transfer automat- 
ically all employees of the Panama Canal coming within the provi- 
sions of the act of March 2, 1931, supra, to positions not within the 
purview of the civil service retirement act of May 22, 1920, as 
amended, and to terminate from and after July 1, 1931, the liability 
of the civil service retirement and disability fund for the payment 
of annuities, refunds, and allowances to said employees except as 
provided under the proviso of said section, and, in this connection, 
section 9 of the act of March 2, 1931, 46 Stat. 1477, after creating a 
special fund to be known as the Canal Zone retirement and disability 
fund, provides, that: 

The Commissioner of Pensions is hereby authorized and directed to ascer- 
tain the amount, including accrued interest, due employees of the Panama Canal 
coming within the purview of this act from the civil service retirement and dis- 
ability fund created by the act of May 22, 1920, and to certify same to the Sec- 
retary of the Treasury, who is hereby authorized and directed to transfer such 
amount on the books of the Treasury Department to the Canal Zone retirement 
and disability fund. 

While neither the method for determining the amount due said 
employees from the civil service retirement and disability fund nor 
the effective date as of which such determination is to be made are 
specifically stated in the act, it must be assumed from what has here- 
tofore been said, that it was the intention of the Congress that the 
determination of the amount, including interest, due said employees 
from the civil service retirement and disability fund was to be made 
as in the case of employees transferred to positions not within the 
purview of the act or who are otherwise entitled to a return of 
amounts deducted from salaries as provided under sections 6 and 12 
of the civil service retirement act, as amended, and as of the date 
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when the liability of the civil service retirement and disability fund 
therefor was terminated, that is to say, at the close of business on 
June 30, 1931. That at the close of business on June 30, 1931, was 
intended as the effective date when said determination was to be 
made is further shown by the following provisions of section 9, rela- 
tive to the transfer of funds from the Panama Railroad pension 
fund: 


The board of directors of the Panama Railroad Company shall cause to be 
transferred to the Secretary of the Treasury, for credit to the Canal Zone 
retirement and disability fund, the gross assets in the Panama Railroad pen- 
sion fund at the close of business on June 30, 1931, applying to employees 
included within the provisions of this act, subject to the assumption of the 
liabilities of that fund as of the close of business on June 30, 1931, by the 
Canal Zone retirement and disability fund. 


The fact that the actual transfer of funds was made subsequent 
to July 1, 1931, or that, in order to effect the transfer, it was neces- 
sary for the Treasury to redeem or otherwise dispose of securities 
held for the account of the civil-service retirement and disability 
fund upon which there had accrued and was collected interest from 
July 1, 1931, to date of redemption, or other disposition thereof, 
which interest was placed to the credit of said fund, is not determina- 
tive of the question whether an adjustment between the two funds 
is required for interest on the amount, including interest, due said 
employees of the Panama Canal from the civil-service retirement and 
disability fund ascertained, as heretofore indicated, from July 1, 
1931, to the date when the transfer of funds was actually made, or 
of the amount collected and deposited to the credit of the civil-serv- 
ice retirement and disability fund representing interest earned sub- 
sequent to July 1, 1931, on securities redeemed or otherwise disposed 
of in order to effect the transfer of the funds involved. 

As stated in the letter to you of the Assistant Administrator of 
Veterans’ Affairs, dated October 22, 1931, referred to in your sub- 
mission, it is apparent that it was contemplated by the Congress 
that the actual determination of the amount to be transferred would 
be completed in time to have the transfer made by July 1, 1931. 
However, the act makes no provision for adjustment of interest 
between the two funds subsequent to that date should the transfer 
of funds be not made as contemplated by reason of administrative 
delay. Neither does it authorize the transfer of any of the securi- 
ties of the civil-service retirement and disability fund, and, in this 
respect, it is unlike the provision of section 9 relative to the transfer 
of “ gross assets in the Panama Railroad pension fund at the close 
of business on June 30, 1931,” but specifically authorizes and directs 
that there be transferred by the Secretary of the Treasury on the 
books of the Treasury Department to the credit of the Canal Zone 
retirement and disability fund only the amount ascertained to be 
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due said employees from the civil-service retirement and disability 
fund and certified to him by the Commissioner of Pensions. 

It appears that a determination was made of the amount includ- 
ing interest due employees of the Panama Canal on the Isthmus of 
Panama, coming within the purview of the act of March 2, 1931, 
supra, from the civil-service retirement and disability fund as of the 
close of business on June 30, 1931, and that this amount was certi- 
fied to and transferred on the books of the Treasury to the credit 
of the Canal Zone retirement and disability fund in accordance with 
the provisions of section 9 of the said act. 

I have to advise, therefore, that there is no authority under 
the said act for the transfer from the civil service retirement and 
disability fund to the Canal Zone retirement and disability fund of 
further amounts representing interest at four per cent per annum, 
on the amount so ascertained, from July 1, 1931, to the date when 
the funds were actually transferred on the books of the Treasury 
or of the amount of interest earned subsequent to July 1, 1931, and 
deposited to the credit of the civil service retirement and disability 
fund on securities of the said fund redeemed or otherwise disposed 
of in order to effect the transfer of said funds. 


(A-42146) 
MILEAGE—HEADQUARTERS—USE OF OWN AUTOMOBILE 


Daily transportation in personally owned automobile between headquarters 
and places of lodging, being only such as any employee might incur between 
his home and place of duty, is not “travel” away from designated 
headquarters, and is not reimbursable on a mileage basis under the act 
of February 14, 1931, 46 Stat. 1103. 


Comptroller General McCarl to the Secretary of the Treasury, May 7, 1932: 


There has been received your letter of April 26, 1932, as follows: 


Pursuant to the authority contained in the act of Congress, approved 
July 3, 1930 (vol. 46, p. 899), the Metaline Falls, Washington, inspection station 
is now being constructed. The location of the station is on the Canadian 
border at a point approximately 13 miles north of the town of Metaline Falls, 
and the construction work is now under the supervision of Construction 
Engineer William T. Pierce. 

Your attention is called to the contents of Engineer Pierce’s letter of April 
9, 1932, as follows: 

“As you probably know, the Metaline Falls inspection station is located on 
the border just 13 miles north of Metaline Falls, Washington, where I am 
located, and as this is the nearest available quarters to be had, it will be 
necessary for me to use my own car to make the trip each day. 

“As I understand it, this can be done under your letter of February 8, 1932, 
‘Regulations governing the use of personally owned automobiles in the perform- 
ance of official travel.’ 

“Will it be necessary to make up a travel voucher for each day or will it 
be O. K. to make up one at the end of each month, showing just what days I 
used my own car to make this trip. This trip will be just 26 miles and at 
7 cents per mile will be $1.82 per day. 

“T have assumed that this arrangement is satisfactory with you, and am 
making the trip to the inspection station in my own car, when it is not 
possible to make it with the other officials here.” 
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In his telegram bearing date of April 20, 1932, the construction engineer 
states: 

“Retel no bus or other transportation available to inspection station now. 
After June first they may have a noon bus up and right back. Can’t use 
this service unless they put on morning and evening service. Nothing definite 
until business picks up above the border.” 

Having in mind that an employee of the Government is not entitled to 
reimbursement for any expenses of transporting himself from his home or lodg- 
ing place to the place where his official duties are performed, but feeling that 
this case presents unusual conditions which would work a hardship upon 
Construction Engineer Pierce unless some arrangement is made to reimburse 
him for the expense of this transportation, your decision is requested as to 
whether reimbursement may be made as proposed in the above quoted letter, 
and if your decision be in the negative, please advise as to what method of 
reimbursement, if any, would meet with your approval. 

A copy of the regulations dated February 8, 1932, and referred to in the 
above quoted letter, accompanies this request. 
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It would appear from your submission that Engineer Pierce’s 
headquarters or place of duty is at the site of the inspection station 
now under construction, and that he is not in a travel status while 
engaged upon that duty. Under such circumstances the transporta- 
tion between his place of lodging and his place of duty would appear 
to be only such as any employee might incur betwen his home and 
place of duty and is not, therefore, reimbursable. Mileage for the 
use of a privately owned automobile is permitted under the act 
of February 14, 1931, 46 Stat. 1103, only when the employee is in a 
travel status. 

It is noted that in the regulations, copy of which you inclose, issued 
from the office of the Supervising Architect, February 8, 1932, and 
approved by you February 18, 1932, several examples of absences 
from headquarters of less than 10 hours between the hours of 8 a. m. 
and 6 p. m. are cited as authorizing the payment of mileage for the 
use of employee’s own automobile at not to exceed the cost by com- 
mon carrier. Absences between such hours and for such duration 
have not been considered as establishing a travel status and, there- 
fore, do not entitle the employee to mileage for the use of his 
privately owned automobile. See 11 Comp. Gen. 271, 309, 339, and 


A-41238, March 23, 1932. The regulations should be amended 
accordingly. 
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(A-41574) 
PAY—NAVAL SERVICE—INCOMPETENTS 













Where there are two guardians appointed by courts of different jurisdictions, 

each claiming retainer pay due an incompetent, such pay will not be paid 
to either guardian until one of the conflicting guardianships is set aside 
or closed by the court making the appointment. 


Comptroller General McCarl to the Secretary of the Navy, May 9, 1932: 
The Judge Advocate General of the Navy by second indorsement 
of March 24, 1932, forwarded for advance decision the question pre- 
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sented in letter dated March 8, 1932, addressed to you from the officer 
in charge, retainer pay division, Bureau of Supplies and Accounts, 
in pertinent part, as follows: 


1. The above-named man was transferred to the Fleet Naval Reserve after 
sixteen years’ naval service on 8 January, 1927, and to the retired list on 1 
March, 1932. On 14 September, 1928, the Bureau of Supplies and Accounts was 
informed by one Attorney Wesley C. Haley of Quincy, Massachusetts, that he 
represented Graham who was then confined in that State awaiting trial for the 
murder of his wife in Norfolk County, Massachusetts. 

2. On 9 September, 1929, Mr. Haley informed the Bureau of Supplies and 
Accounts that Graham, without being brought to trial had been sent to the 
Hospital for the Criminal Insane at Bridgewater, Massachusetts. 

8. On 21 May, 1930, the Secretary of the Navy addressed a letter to the 
medical director of the institution where Graham was confined concerning the 
appointment of a guardian, and on the same date directed the disbursing officer 
to make no further payments to Graham pending the receipt of further 
instructions. 

4. Since it appeared after considerable correspondence with attorneys and 
officials in Massachusetts extending from 1929 that no action, was being taken 
in Massachusetts to have a guardian appointed, the superintendent of the Ma- 
sonic Home at Fort Worth, Texas, of which two minor children of Graham 
were inmates was informed on 15 May, 1931, of the circumstances and that no 
retainer pay could be paid until a guardian had been appointed for Graham. 
The superintendent then made inquiries in Texas and Graham having been a 
resident of Fort Worth, Texas, prior to his alleged commission of the crime in 
Massachusetts, the court of Tarrant County, Texas, entertained a petition of 
an alleged sister of Graham for appointment as guardian. 

5. In the meanwhile, on 30 December 1931, the probate court of Norfolk 
County, Massachusetts, appointed Wesley C. Haley and Maurice P. Spillane 
guardians of Allen Graham. Certified copies of this appointment (enclosure 
A) were received on 11 February 1932, by endorsement from the Secretary of 


the Navy without any statement revoking the previous instructions withholding 
Graham’s pay. 


There are thus conflicting guardianships in this case—the one of 
Massachusetts being prior in point of time where there was unques- 
tionably jurisdiction over the non compos mentis ward while the one 
in Texas was not only subsequent in point of time and when there 
was no jurisdiction over the person of the non compos mentis ward 
but extended to the estate, only, of the ward. It does not appear 
what, if any, estate the ward may have had in Texas but a claim 
against the United States for retainer pay has no situs, either in 
Texas or in Massachusetts. See Borcherling v. United States, 185 
U. S. 223, and Lindberg v. Humphrey, 53 App. D. C. 243. In view 
of the conflicting guardianships, the United States may not safely 
under the principles stated in the Borcherling case pay either guard- 
ian unless the other surrenders their or her guardianship. 

Answering your question specifically you are advised that no pay- 
ments of retainer pay may be made at this time to either the Massa- 
chusetts or Texas guardians and they should be informed that unless 
and until an agreement is reached by such guardians as to which one 
is to function and the other guardianship is set aside or closed by the 
appointing court, the United States must continue to refuse to make 
such payments until in an appropriate legal proceeding it be judi- 
136605 °—32——_28 
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cially established which of the guardians is entitled to the payments 
on behalf of the ward. When the guardians have composed their 
conflicting claims as suggested or their rights have been established 
in an appropriate legal proceeding, the matter should be resubmitted 
here before payments of the retainer pay are made. 

All undelivered retired pay checks in favor of Allen Graham now 
in possession of the Navy Department should be forwarded to this 
office pursuant to the requirements of this office, Bulletin No. 3, May, 
1923, and Supplement No. 1, August 16, 1927. 


(A-41468) 
MEDICAL TREATMENT—NAVAL RESERVIST 


The expenses incurred in the treatment in a civilian hospital of a naval 
reservist as a result of a disease incurred during a 15 days’ period of 
training duty are not chargeable to the Government beyond the period of 
such training duty, and the issue of an order by the commandant of a 
naval district two days after termination of the training period purporting 
to continue the reservist on active duty without pay for an indefinite 
period for the purpose of receiving medical treatment does not place 
such member on active duty so as to obligate the Government to pay such 
expenses. 


Comptroller General McCarl to the Secretary of the Navy, May 10, 1932: 

There has been received by your direction a request from the 
Judge Advocate General of the Navy for review of the action of 
the audit division of this office in refusing certification for payment 
of a voucher in favor of Mrs. Carlysle Von Thomas, sr., for $182, as 
reimbursement of the amount paid for nurse services for her son, 
Carlysle Von Thomas, jr., Yeo. 3 cl. (F-1), United States Naval 
Reserve, covering the period August 8 to September 2, 1931, inci- 
dent to an operation for appendicitis, August 8, 1931, at St. Luke’s 
Hospital, Chicago, Ill. 

The facts of record show that the reservist was ordered to 15 days’ 
training duty on board the U. S. S. Wilmington by orders of the 
commandant, ninth naval district, dated June 29, 1931, for the 
period July 25 to August 8, 1931, inclusive, that he was taken sud- 
denly ill on the night of August 7, 1931, and that due to the emer- 
gency of the case and the danger in transporting the man by ambu- 
lance to the Great Lakes Hospital, about 35 miles distant, he was 
immediately taken to the St. Lukes’ Hospital where an operation 
was performed August 8, 1931, by Dr. Harold E. Jones of Chicago, 
Ill. It is further of record that the orders to active duty of June 
29, 1931, were subsequently extended for an indefinite period com. 
mencing August 9, 1931, without pay or allowances to cover such 
time as the reservist was being treated in the civilian hospital, it 
being stated that the total active duty performed covered the period 
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July 25 to September 13, 1931, the latter date being the date of the 
reservist’s discharge from the hospital. The copy of the order ex- 
tending the period of active duty beyond August 8, 1931, was not 
furnished but it is indicated that this order was issued August 10, 
1931, or two days after the 15 days’ training period had terminated. 


Sections 10 and 14 of the act of February 28, 1925, 43 Stat. 1083, 
1084, provide: 


Sec. 10. Officers and men of the Naval Reserve, when employed on active 
duty, authorized training duty, with or without pay, drill, or other equivalent 
instruction or duty, or when employed in authorized travel to and from such 
duty, drill, or instruction, or during such time as they may by law be required to 
perform active duty in accordance with their obligations, or while wearing a 
uniform prescribed for the Naval Reserve, shall be subject & the laws, regu- 
lations, and orders for the government of the Navy: * 


Sec. 14. That if in time of peace any officer or enlisted man of the Naval 
Reserve is physically injured in the line of duty while performing active duty, 
authorized training duty with or without pay, or when employed in authorized 
travel to and from such duty, or dies as the result of such physical injury, 
he or his beneficiary shall be entitled to all the benefits prescribed by law for 
civil employees of the United States who are physically injured in the line of 
duty or who die as the result thereof, and the United States Employees Com- 
pensation Commission shall have jurisdiction in such cases and shall perform 
the same duties with reference thereto as in the cases of civil employees of 
the United States so injured: Provided, That in no case shall sickness or disease 


be regarded as an injury within the meaning of this section relating to the 
Naval Reserve. 


The Manual of the Medical Department, United States Navy, 
1927, provides: 


3168. On active duty; entitled to medical treatment.—Members of the Naval 
Reserve when on active duty being subject to the laws, regulations, and orders 
for the government of the regular Navy and being entitled to the same pay 
and allowances, are subject to the 20-cent deduction authorized by section 
4808, Revised Statutes (hospital tax), and are entitled to medical treatment 
under the same conditions as members of the regular Navy. (3 Comp. Gen. 
301; 4 Comp. Gen. 783, 4 Comp. Gen. 1005.) 

3169. Inactive; not entitled to treatment—wWhile in an inactive status, 
members of the Naval Reserve (with the exception next noted) are not en- 
titled to medical or hospital treatment. (4 Comp. Gen. 934.) 

8170. Enlisted men, classes F-3, F-4, and F -5; treatment—Enlisted men of 
classes F-3, F-4, and F-5, on inactive duty, are entitled to naval-hospital treat- 
ment and to medical treatment whenever they reside in localities where medical 
officers of the Navy are on duty. Such treatment will be given under the 
same local rules as apply to the treatment of enlisted personnel of the Navy. 
(Naval Reserve Regulations, H 1515.) They are not entitled to treatment by 
other than naval medical officers or in other than naval hospitals. When 
admitted to a naval hospital, ration notices will be executed promptly and 
in the same manner as for retired enlisted men. These notices will be mailed 
to the Bureau of Supplies and Accounts (retainer pay division). Enlisted men 
of classes F-3, F-4, and F-5 are not entitled to rations or subsistence at the 
expense of the Government when in inactive status. (Comp. Gen. June 19, 
1926.) 

3171. Treatment by other than Navy facilities, or beyond active-duty period — 
When medical officers and medical facilities of the Navy are not available, 
treatment may be procured from sources outside of the Navy extending only 
during the period the reservist has been ordered to continue on active duty. 
No expense for his care and treatment (for disability other than injury in 
the line of duty) will be paid by the Government after the expiration of the 
period of active duty. (Comp. Gen. Aug. 5, 1926, No. A-14470.) When the 
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disability of a reservist (other than injury), incurred while on active duty, 
necessitates his retention in naval or other hospital beyond the period of active 
duty, the facts will be reported to the bureau by dispatch. 

Under the law and regulations above quoted members of the 
Naval Reserve suffering from a disability other than injury in line 
of duty are entitled to treatment at Government expense only dur- 
ing the period they are on active duty. 

The reservist in this case was ordered to 15 days’ training duty 
which terminated August 8, 1931. By orders of the commandant, 
ninth naval district, dated August 10, 1931, the “ active duty ” was 
extended for an indefinite period commencing August 9, 1931, to cover 
such a time as he was being treated in a civilian hospital for a disa- 
bility other than injury incurred in line of duty. Obviously such 
a continuation of active duty beyond the period of training duty 
was inoperative and without effect to accomplish a transfer of ex- 
penses for medical treatment after August 8, 1931, to the Govern- 
ment in direct and specific violation of the limitations contained in 
the statute. The active duty contemplated is the performance of 
the ordinary routine and usual duty expected of a naval reservist 
and as a condition precedent to which he is required to pass a physi- 
cal examination showing his fitness to perform such duties. The 
condition of Von Thomas at the time of the issuance of orders of 
August 10, 1931, after the period of training duty had expired was 
such as obviously negativing the performance of the normal duties 
of a naval reservist. See Morrow v. United States, 65 Ct. Cls. 35; 
A-41319, dated April 1, 1932, 128 MS. Comp. Gen. 62; A-14470, 
dated June 19, 1926, 58 id. 880; 60 éd. 152. So much of the hospital 
bill as covered a period subsequent to August 8, 1931, was not 
chargeable to the United States and its certification was erroneous. 
See 27 Comp. Dec. 631. 

Within the meaning of the law and regulations concerning the 
treatment of members of the Naval Reserve, the period of active 
duty of Carlysle Von Thomas, jr., Yeo. 3 cl., (F-1), terminated 
August 8, 1931, and in view of the circumstances surrounding the 
payment of the nurse’s bills by his mother, there will be certified due 
her in a settlement to issue, the sum of $14 representing the expenses 
incurred for August 8, 1931, only. Payment of the balance must be 
and is denied. 


(A-41486) 


APPROPRIATIONS — PROHIBITION ENFORCEMENT — SEIZURES 
UNDER INTERNAL REVENUE STATUTES 


Appropriations for salaries and expenses, Bureau of Prohibition, providing for 
payment thereunder of costs incurred in the seizure, storage, and dispo- 
sition of liquor or other property seized under the internal revenue laws 
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if a violation of the national prohibition act is involved, are expressly 
limited to cases where disposition of the property is made under section 
8460, Revised Statutes, i. e., without intervening court proceedings. Such 
appropriations are not available for the payment of such expenses when 
court proceedings are required and disposition of the property may not be 
made administratively under the provisions of said section 3460, Revised 
Statutes, but in such cases, if otherwise proper, such expenses may be paid 
under appropriations for salaries, fees, and expenses of United States 
marshals. 


Comptroller General McCarl to the Attorney General, May 10, 1932: 

Reference is made to letter of February 23, 1932, file Pro. AS- 
EPW, from the chief, accounts and supply division, Bureau of 
Prohibition, transmitting to this office for direct settlement five 
vouchers stated for payment under the appropriation “Salaries & 
expenses, Bureau of Prohibition, 1932,” but questioning whether such 
appropriation is properly chargeable with the expenses involved. 
The letter is as follows: 


There are forwarded herewith for consideration as to payment the following 
vouchers, covering services rendered in connection with property seized under 
the provisions of section 3453, Revised Statutes, pursuant to the provisions of 
the information handed down November 23, 1931, by the Supreme Court of the 
United States in the case of the United States vs. Edward Ryan. 


Thos. F. Collins, New York, N. Y 
Do 
Frigidaire Sales Corporation, New, York, N. Y 
Biancola & Murray, Inc., New York, N. Y 
New York Steam Corporation, New York, N. Y 


In this connection particular attention is invited to the appropriation, 
ooo and expenses, Bureau of Prohibition, 1932,” which reads in part as 

ollows: ; 

“* * * including seizures made under the internal revenue laws if a 
violation of the national prohibition act is involved and disposition is made 
under 3460, Revised Statutes. (U.S. C., title 26, section 1193) * * *” 
and to decision of the Comptroller General, dated January 8, 1925, the syllabus 
of which reads in part as follows: 

“ Where two violators of the narcotic act of December 17, 1914, 38 Stat. 785, 
as amended, were apprehended by agents of the Bureau of Internal Revenue, 
tried and convicted, and their vehicle seized for the unlawful removal and con- 
cealment of unstamped narcotic drugs, the seizure, forfeiture, and sale of such 
vehicle, though growing out of enforcement of the narcotic act, was a separate 
and distinct matter giving rise to a proceeding in rem against the offender, to 
wit, the vehicle under section 3450, Revised Statutes, and the storage charges 
on such vehicle, pending institution and culmination of action against the 
vehicle, are chargeable against the appropriation of the Department of Justice 
for ‘ Salaries, fees, and expenses of marshals, United States courts.’” 

In view of the fact that the text of the appropriation for the enforcement of 
the national prohibion act quoted herein limits the payment of expenses incurred 
incident to seizures under the internal-revenue laws, where disposition is 
made under section 3460, Revised Statutes, and in view of your decision referred 
to herein regarding the payment of expenses incident to seizure and sale under 
section 3450, Revised Statutes, it would appear that the appropriation, “ Sal- 
aries, fees, and expenses of marshals, U. 8. courts” is properly chargeable with 
the expenses incident to seizure and sale under the internal-revenue laws where 
disposition is made other than under section 3460, Revised Statutes. 

As there appears to be no formal decision determining the proper appropria- 
tion against which these expenses are chargeable, the above-mentioned vouchers 
are being submitted for consideration under the provisions of your Regulations 
No. 50. 


Section 4 of the prohibition reorganization act of May 27, 1930, 
46 Stat. 428. imposes upon the Attorney General the duty of making 
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seizures and the enforcement of forfeitures under the internal- 
revenue laws if a violation of the national prohibition act is in- 
volved. Section 3460, Revised Statutes, 26 U.S.C. A. 1193, provides 
for the summary sale under certain conditions and stipulated pro- 
cedure, without court proceedings, of any goods, wares, or merchan- 
dise seized as being subject to forfeiture under any provision of the 
internal-revenue laws where the appraised value is $500 or less and 
no claim is interposed and bond furnished, and the appropriation 
for the current fiscal year for salaries and expenses, Bureau of Pro- 
hibition, act of February 23, 1931, 46 Stat. 1323, provides for pay- 
ment of costs incurred in the seizure, storage, and disposition of 
liquor and property seized under the internal-revenue laws if a vio- 
lation of the national] prohibition act is involved “and disposition 
is made under section 3460, Revised Statutes.” This limitation in 
the appropriation to payment of such expenses thereunder only 
where disposition is made under section 3460, Revised Statutes, that 
is, without intervening court proceedings, appears to be a legislative 
recognition of the well-established rule that where there are court 
proceedings for the forfeiture and disposition of property seized 
under the internal-revenue laws not subject to disposition under the 
provisions of section 3460, Revised Statutes, the control of the prop- 
erty by the court relates back to the seizure and, accordingly, that 
expenses in connection therewith are payable under appropriations 
for salaries, fees, and expenses of United States marshals, and not 
under appropriations for the administrative activities making the 
seizures. See 22 Comp. Dec. 336; 4 Comp. Gen. 594; 7 id. 649. 

Section 3453, Revised Statutes, provides: 

All goods, wares, merchandise, articles, or objects, on which taxes are im- 
posed, which shall be found in the possession, or custody, or within the control 
of any person, for the purpose of being sold or removed by him in fraud of the 
internal revenue laws, or with design to avoid payment of said taxes, may be 
seized by the collector or deputy collector of the proper district, or by such 
other collector or deputy collector as may be specially authorized by the Com- 
missioner of Internal Revenue for that purpose, and shall be forfeited to the 
United States. And all raw materials found in the possession of any person 
intending to manufacture the same into articles of a kind subject to tax for 
the purpose of fraudulently selling such manufactured articles, or with design 
to evade the payment of said tax; and all tools, implements, instruments, and 
personal property whatsoever, in the place or building, or within any yard or 
inclosure where such articles or raw materials are found, may also be seized 
by any collector, or deputy collector as‘aforesaid, and shall be forfeited as 
aforesaid. The proceedings to enforce such forfeitures shall be in the nature 


of a proceeding in rem in the circuit court or district court of the United 
States for the district where such seizure is made. 


Seizures of property under this provision of the internal revenue 
statutes appear to come clearly within the rule stated, see 22 Comp. 
Dec. 336, and, accordingly, you are advised that expenses in connec- 
tion therewith, where court proceedings are required and disposition 
of the property may not be made administratively under the pro- 
visions of said section 3460, Revised Statutes, are not properly pay- 
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able under appropriations for salaries and expenses, Bureau of Pro- 
hibition, but, if otherwise proper, may be paid under appropriations 
for salaries, fees, and expenses of United States marshals. The 
vouchers submitted will be settled on that basis. 


(A-42101) 
MILEAGE FOR USE OF PRIVATELY OWNED AUTOMOBILE 


The act of February 14, 1931, 46 Stat. 1103, authorizing payment for the use 
of a privately owned automobile on official travel on a mileage basis, limits 
such payment to the employee’s “own automobile,” and payment on a 
mileage basis may not, therefore, be made to a civilian employee for the 
use of his wife’s car. 


Comptroller General McCarl to the Attorney General, May 10, 1932: 


I have your letter of April 20, 1932, requesting review of settle- 
ment of voucher No, 17146, wherein credit in the November, 1931, 
accounts of R. D. Allison, disbursing clerk, Department of Justice, in 
the sum of $5.32 as mileage paid William J. West, special agent, 
Department of Justice, was disallowed because the automobile used 
in the travel was not the property of Mr. West, but that of L. F. 
West, his wife. 

In your request for review you quote the following from Mr. 
West’s letter of March 12, 1932: 


In further explanation of the above, it can only be said that the above car, 
as stated, was purchased by the undersigned for Mrs. West in 1928, has been 
registered in her name since then and has been insured in her name against 
fire, theft, collision, and personal liability. The undersigned paid the pur- 
chase price of the car and since then has, naturally, as the wage earner of 
the family, paid all registration fees, insurance premiums, garage rent and all 
costs of up-keep and operation. The car is used principally by Mrs. West 
and the children and occasionally by the writer. 


and add thereto your view of the matter as follows: 


In view of the traveler’s definite statement to the effect that he personally 
purchased the automobile in question and regardless of the fact that the title 
thereof might be registered in the name of his wife, it is the view of this 
office that in so far as the act of February 14, 1931 (46 Stat. 1103), is con- 
cerned the automobile should be considered his personal property and the 
traveler entitled to reimbursement upon the mileage basis for the use of same. 


The authority for the payment of mileage to civilian employees 
for travel performed by their privately owned automobile is found 
iu the act of February 14, 1931, 46 Stat. 1103, which provides: 


That a civilian officer or employee engaged in necessary travel on official 
business away from his designated post of duty may be paid, in lieu of actual 
expenses of transportation, under regulations to be prescribed by the President, 
not to exceed 3 cents per mile for the use of his own motor cycle or 7 cents per 
mile for the use of his own automobile for such transportation, whenever such 
mode of travel has been previously authorized and payment on such mileage 
basis is more economical and advantageous to the United States. This act 
shall take effect July 1, 1931, and all laws or parts of laws are hereby modi- 
fied or repealed to the extent same may be in conflict herewith. 
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Generally, in the registration of automobiles the person applying 
for registration must certify as to the facts relating to ownership. 
Under the laws of Massachusetts, the owner of a motor vehicle apply- 
ing for registration must accompany his application with a signed 
affidavit showing the owner’s name, residence, full description of 
the vehicle, make, serial number, etc., obtain compulsory insurance, 
and appoint the registrar of motor vehicles his attorney upon whom 
may be served any process growing out of any accident or collision 
in which he or his agent may be involved while operating the motor 
vehicle within the commonwealth during the period of registration, 
with penalties for failure to comply with the statutes. 

The automobile involved in the present case, having been pur- 
chased “ for Mrs. West in 1928” and registered in her name, as re- 
quired by State statutes, the employee may not now be allowed to set 
up facts contrary to the established record, in an endeavor to estab- 
lish his claim for mileage under the act of February 14, 1931, 46 
Stat. 1103, supra, which authorizes payment of mileage only “ for 
the use of his own automobile.” 

Accordingly, upon review the disallowance of the claim must be 
and is sustained. 


(A-41824) 
COMPENSATION—DOUBLE—FOURTH-CLASS POSTMASTERS 


In applying section 6 of the act of May 10, 1916, as amended by the act of 
August 29, 1916, 39 Stat. 120, 582, prohibiting one person from receiving 
more than one salary when the combined amount exceeds the sum of 
$2,000, there may not be deducted in computing the total compensation of 


a fourth-class postmaster the amount paid by him to his assistants or 
clerks. 


Decision by Comptroller General McCarl, May 11, 1932: 

There has been brought to the attention of this office by the Civil 
Service Commission that Chauncey P. Aerne has been holding two 
positions, one as fourth-class postmaster at American Lake, Wash., 
and the other as unskilled laborer under the Veterans’ Administra- 
tion in a hospital at the same place. 


Under date of April 29, 1932, the Veterans’ Administration re- 
ported as follows: 


The records of chis administration show that Mr. Aerne was temporarily 
appointed (detailed to the War Department) as an unskilled laborer, unclassi- 
fied, at a salary of $1,200, effective May 1, 1923, at the hospital, American Lake, 
Washington; appointment changed to $4.00 per day when actually employed, 
effective November 1, 1923; resigned December 1, 1923, and temporarily reap- 
pointed at a salary of $1,200, effective December 3, 1923. He was promoted 
from $1,200 to $1,260 effective January 16, 1927, and from $1,260 to $1,320 
effective as of July 1, 1928, under the provisions of the Welch Act. Effective 
December 1, 1929, his position was allocated to CU-3, $1,320, which is his 
present grade and salary. 
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The records of this office disclose that Chauncey P. Aerne was ap- 
pointed postmaster at American Lake, Wash., a fourth-class post 
office, July 2, 1925, at which time he was holding the position of un- 
skilled laborer under the Veterans’ Bureau; that in his application 
for postmaster he gave the answer “ None” in replying to the ques- 
tion, “ What, if any, public office do you hold?”; and that for 
period from March 1, 1929, to December 31, 1931, he has received 
compensation as postmaster in the total amount of $2,485.31, as 
follows: 


Month of March, 1929, $63.62 (31/90 of $184.70, total for quarter). 
Quarter ended: 


Dec. 


Mar. 31, a ii cacti NC ic ear Ri acl el eh eel bee Be 198. 20 
Na re aerate eh deestnrachdeb chiitaceechhielaiatan lihaleseonih 198. 45 
RE TG Mtl cate de ales hans amnion ndr mths Sodrndecbaseesas emp ese ewmben 200. 69 
2 satel cath ioiad teks haincineegee Sgn Menntideebppntthaid Suclnep thie died 272. 15 
a a fs acne persed end ecg tai legs hbebpiameanndn enna isiagtitad 226. 40 
renee ct Sk Sd se ek ih ee 223. 59 
I hc ele ealhcnppedsabinablatamameatl 196. 95 


Dec. 31, 1931 


(Account for the quarter ended March 31, 1932, has not yet been received.) 
The total rate of compensation in the two positions for all periods 
since March 1, 1929, exceeds the rate of $2,000 per annum. 

Section 6 of the act of May 10, 1916, as amended by the act of 
August 29, 1916, 39 Stat. 120, 582, provides in part as follows: 

That unless otherwise specially authorized by law, no money appropriated 
by this or any other act shall be available for payment to any person receiving 
more than one salary when the combined amount of said salaries exceeds the 
sum of 32,000 per annum, * * 

In decision of August 1, 1981, 11 Comp. Gen. 41, 42, the above 
quoted statute was held applicable to the case of a fourth-class post- 
master who was seeking another position under the Department of 
Agriculture, and it was said: 

Under this statute, while the amount of remuneration paid to fourth-class 
postmasters varies due to fluctuation in receipts and the business transacted, 
the payment to the postmasters for their services constitutes “salary” within 


the meaning of the 1916 statute, and not fees. See decisions of October 26, 
1927, A-19125, and May 9, 1931, A-36483. 


There would appear to be no room for reasonable doubt that the 
receipt by Chauncey P. Aerne of the salaries of the office of fourth- 
class postmaster and the position of unskilled laborer under the 
Veterans’ Administration for the same period was in direct contra- 
vention of the plain provisions of the act of 1916, supra. If con- 
tinued in the service, he may elect which of the two positions he will 
retain hereafter. 

There is no merit in his contention, in letter forwarded by the 
Veterans’ Administration that he should be given credit for an 
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amount paid by him out of his compensation as fourth-class post- 
master for an assistant postmaster. While the Postal Regulations, 
section 331, require fourth-class postmasters to designate someone 
to act in their absence, and authorize them to employ clerks, it is 
specifically provided that there shall be no expense to the Govern- 
ment on account thereof. Accordingly, it must be held that there 
may not be deducted, in computing the total compensation of a 
fourth-class postmaster, the amount paid by him to his assistants or 
clerks. Furthermore, the Post Office Department advises that it has 


no record of any appointment as assistant postmaster at American 
Lake, Washington. 


As soon as the accounts are available showing the total amount of 
the illegal payments involved in this case a settlement will be stated 
in favor of the United States charging Chauncey P. Aerne the total 
amount of compensation received as fourth-class postmaster from and 
after March 1, 1929 (date of relief act, 45 Stat. 1442, relative to dual 
employments in the Postal Service), it being assumed that this 
employee will desire to be charged the compensation of the position 
in which he received the smaller amount. 


(A-41677) 


NOTARIES PUBLIC—COMPENSATION FOR TAKING DEPOSITIONS 
FOR USE IN FEDERAL COURTS 


In the absence of Federal statutes fixing the fees and compensation of notaries 
public and other State officials for services rendered by them in taking 
depositions for use by the Government in Federal courts, there appears 
no basis requiring or warranting any departure from the stated long-estab- 


lished practice of allowing the compensation prescribed by State ,statutes 
for such services. 


Comptroller General McCarl to the Attorney General, May 12, 1932: 


Consideration has been given to your letter of March 30, 1932, 
JWG, as follows: 


The department has had occasion many times to rule upon the fees to be 
allowed notaries public and other State officials for depositions taken before 
them for use in Federal courts. It has been the department’s practice for a 
period of twenty-five years or more to authorize only the fees prescribed by the 
State statutes for such officers for services rendered by them in the taking of 
depositions, the single exception being where the notary or other officer utilized 
the services of a stenographer in the taking and the transcribing of the deposi- 
tions. In the latter instance, reasonable allowance has been made for steno- 
graphic services. 

The department is now in receipt of a communication from the United States 
attorney for the western district of Michigan in connection with the taking of a 
deposition in Texas for use in a war-risk insurance case pending in Michigan. 
For your better consideration of the matter, the letter from the district attor- 
ney’s office and all enclosures are forwarded herewith, consisting of the original 
bill and letter from the notary, dated February 24, 1932, the department’s au- 
thorization of March 10, 1932, the voucher prepared in accordance with said 
authorization, the notary’s reply to the district attorney, dated March 19, 1932, 
and a voucher made out in accordance with his own estimate of what the proper 
charges should be. The notary, at the same time, wrote to the Solicitor General 
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requesting a ruling and accompanied his communication of March 19, 1932, 
with copies of letters he had written on this subject, together with a brief cov- 
ering fees for notarial stenographers taking depositions for use in any United 
States court, 

The notary, Mr. J. I. Nicholls, San Antonio, Texas, relies upon the case of 
Jerman vs. Stewart, 12 Fed. 271 and upon United States vs. Venable, 158 Fed. 
833. The first case has to do with taxation of costs and involves the fees to be 
allowed in that connection for the taking of depositions. The rule there laid 
down is one of convenience. In the second decision cited, the court has assigned 
no reasons for his conclusion that the State statute is not applicable. In the 
case of American Bank Protection Company vs. City National Bank of Johnson 
City, 203 Fed. 715, 717, the court has summarized the various opinions as to 
the law governing the fees to be properly taxed and reference is made to this 
case as of possible assistance in the matter of authorities. 

Your decision is requested (1) if the State law provides for fees for the 
taking of depositions by designated State officers, does such statute control 
the fees which may be authorized in the taking of depositions for use in 
Federal courts. (2) Assuming that the State law provides such fees but 
that due to inadequacy, age of the statute, etc., it is generally disregarded in 
the State courts, is the Federal Government authorized to allow reasonable 
compensation for the services rendered or, is it restricted to the payment of 
the inadequate fees allowed by the State statutes. (3) If your decision is that 
the State fee bill does not control the fees which may be paid, kindly indicate 
your views concerning the compensation which may be allowed notaries and 
other similar officers for their services. 

Kindly return the enclosures to the department with your reply. 


The cases cited in your letter as relied upon by the notary, Mr. 
Nicholls, as well as the case of American Bank Protection Co. v. 
City National Bank, 208 Fed. Rep. 715, referred to by you, do not 
directly involve and do not decide the question of fees or compensa- 
tion to which the State officers are entitled for their services but 
involve the matter of taxation of costs by the court in favor of the 
successful litigant. The distinction between these two questions is 
indicated by the court in the Venable Construction Company case, 
158 Fed. Rep. 833, 835, cited by Mr. Nicholls, wherein it was said: 


* * * As a matter of fact, even the amount thus allowed [on taxation 


of costs for taking depositions] would be much less than the amount neces- 
sarily expended in having, in this way, testimony properly taken. * * * 


It is too well recognized to need comment that the taxation and 
allowance of costs by a court is not necessarily compensatory of the 
actual costs incurred by a litigant and does not control or determine 
the obligations which may have been assumed in the prosecution or 
defense of the case. Somewhat more applicable is the statement of 


the court in /ndianapolis Water Co. v. American-Straw Board Co., 
65 Fed. Rep. 534. 536: 


The testimony in this case was taken by one of the stenographers in the 
courts of the State, under an appointment of this court as a special examiner 
in chancery. He was selected by the parties for appointment, and was ap- 
pointed at their instance. Examiners are appointed under the equity rules, 
like special masters. There is no statutory rule of compensation or schedule 
of fees that is expressly applicable to them. The compensation of special 
masters is fixed by the allowance of the court. In making an allowance to an 
examiner, the fees of clerks and commissioners for taking depositions might 
furnish analogies for the guidance of the court. On the other hand, stenog- 
raphers in the courts of the State have an established rate of charges for their 
services, and the claim and taxation of compensation for the examiner in this 
case are founded thereon. There does not appear to have been any contract be- 
tween the examiner and the parties. Their attorneys were practicing in the 
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courts of the State, and presumably were acquainted with the established rate 
of charges among stenographers. The examiner was selected because he was 
a stenographer. If the parties considered the known and established rate of 
charges exorbitant, they should have made a special contract with him. In 
the absence of any special contract, the examiner had a right to expect that the 
established rate of charges in the State courts would govern. By accepting 
the appointment of examiner, he did not agree to accept a less compensation 
for his services as a stenographer than he was accustomed and entitled to 
receive for the like services in the State courts. It is not denied that his 
claim, and the taxation thereon of $1,668.05, are in accordance with the estab- 
lished rate of charges among the stenographers in the State courts. But there 
is no reason why the per diem charge should be twice as large in the United 
States courts as in the courts of the State. It is $5 in the courts of the State, 
and it ought to be the same here. The charge of $320 for per diem, therefore, 
will be reduced to the sum of $160, and the examiner will be allowed for his 


services the sum of $1,508.05. Except as herein modified, the motion to retax 
is overruled. 


You state that it has been the department’s practice for a period 
of twenty-five years or more, to authorize only the fees prescribed 
by the State statutes for such officers for services rendered by them 
in the taking of depositions, except that reasonable allowance has 
been made for stenographic services where the notary or other officer 
utilized the services of a stenographer in the taking and transcribing 
of the depositions. Nothing has been found, and nothing appears in 
your present submission or in the accompanying letter from Mr. 
Nicholls, or in the argument made by him based on court decisions 
dealing with taxation of costs (and which leave the law unsettled 
even on that point, see American Bank v. City Bank, supra, p. 717), 
requiring or warranting any departure from the stated long estab- 
lished practice in this respect. Your question (1) is answered accord- 
ingly and as to questions (2) and (3), you are advised that if in 
exceptional cases the fees and compensation provided by State stat- 
ute are deemed by the Department of Justice to be inadequate, par- 
ticularly where the established practice of the State courts is to dis- 
regard such statutes as obsolete or or otherwise inapplicable, claims 
for fees or compensation greater than fixed by such statutes should 
be referred here for direct settlement with a full administrative 
report as to the circumstances and the State practice involved, and 
with the department’s recommendation in the matter. 


(A-42379) 


TRANSPORTATION — ERRONEOUS DELIVERY — EXCESS DRAYAGE 
COSTS 

Where a carrier fails to make delivery at a designated destination in accordance 

with the bill of lading instructions, the excess cost of drayage from the 


point of actual delivery as compared with the cost of drayage from the 
properly designated point of delivery is chargeable to the carrier. 


Decision by Assistant Comptroller General Elliott, May 12, 1932: 
The Eastern Steamship Lines (Inc.) has requested review of set- 
tlement T-72699, November 20, 1930, of the carrier’s bill F--538, 
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wherein the amount of $56.85 was disallowed, representing the differ- 
ence between the drayage charge incurred and the charge that would 
have been incurred if proper delivery had been effected by the East- 
ern Steamship Lines (Inc.) of a shipment of 19,075 pounds post 
office equipment from the Keyless Lock Co., Brightwood, Ind., con- 
signed to the custodian, United States post office, Long Island City, 
N. Y., per bill of lading T-14213, October 23, 1929. 

It appears that the Eastern Steamship Lines transported the ship- 
ment to Pier 26, North River, New York City, and notified the con- 
signee that the shipment was on hand at Pier 26 and would be subject 
to storage charges unless removed within 48 hours and that the con- 
signee, after an attempt to have the Eastern Steamship Lines deliver 
the shipment at the Long Island City terminal, engaged the Bowron 
Transfer Co. (Inc.) to haul the freight from Pier 26, North River, to 
the post office at Long Island City at a charge of $95 which was paid 
by J. L. Summers per voucher 122446, December 10, 1929. The East- 
ern Steamship Lines presented a bill for $162.14 and this amount was 
found to be the proper charge for the service called for on the bill of 
lading, but the allowance was made for $105.29, a deduction of 
$56.85 being made because the consignee was compelled to take de- 
livery at the New York City, Pier 26, station owing to the carrier’s 
failure to make delivery at Long Island City terminal. 

The carrier, in its application for review, has referred to its tariff 
I. C. C. A-17, supplement 12, item 28-A, as providing in part, 
that— 

All freight destined to * * * Long Island City, * * * will be de- 
livered at * * * piers, 25 and 26, * * * and consignees will be noti- 
fied that their freight is at these piers ready for delivery, it being understood 
that delivery from this company’s piers is desired; unless on, before, or after 
arrivel of shipment in New York, N. Y., and prior to the expiration of free 
time allowed * * *, the New York agent of this company receives in- 
structions to the contrary and that delivery is desired * * * to a 
point * * * within the lighterage limits of New York Harbor * * *. 

From the information at hand, it appears that the consignee 
endeavored, within the free time period, to have the carrier make 
delivery at Long Island City, N. Y., but was unsuccessful and, con- 
sequently, engaged the Bowron Transfer Co. to dray the shipment 
from Pier 26 to the Long Island City post office. 

The bill of lading specifically consigned the shipment to Long 
Island City, N. Y., there to be delivered to the custodian, United 
States Post Office, Long Island City, N. Y., with the specific direc- 
tion that the shipment was to be lightered to the Long Island City 
terminal. The waybill issued by the initial carrier directed that 
the delivery was to be made at the same point, to the same consignee, 
and in the same manner. Thus it appears that on arrival of the 
shipment at New York City, the carrier’s New York agent had in- 
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structions that the shipment was not to be delivered at Pier 26, 
North River, but was to be delivered to the Long Island City termi- 
nal by lighter. That these instructions were not overlooked is evi- 
denced by the fact that the carrier’s “ arrival notice ” also specified 
delivery to be “ lighterage to Long Island City term.” In view of 
the facts it is not clear why such delivery was not made. 

It appears, further, that the shipment on bill of lading T-14213 
represented approximately one-half of order No. 3880 for equipment, 
the remainder having been shipped on bill of lading T-20691, Novem- 
ber 15, 1929, consigned and routed identically as directed in bill of 
lading T-14213 and calling for the same delivery, i. e., “ Lighterage 
to Long Island City terminal.” The shipment on bill of lading 
T-20691 was delivered at the Long Island City terminal. This ship- 
ment, which weighed 23,600 pounds and the transportation charge 
for which was included in Eastern Steamship Lines’ bill F-652 and 
paid by check 935492, June 4, 1930, per voucher 251456, accounts of 
J. L. Summers, disbursing clerk, Treasury Department, was drayed 
from Long Island City terminal to the United States post office by 
the Bowron Transfer Co. at a cost of $47.20 (on a basis of 20 cents 
per cwt.) paid by J. L. Summers, per voucher 147776, January 15, 
1930. 

Under the provisions of section 15 (8) of the interstate commerce 
act the shipper has the right to designate in writing the route over 
which the shipment shall be transported and it is the duty of the 
carrier to comply with such instructions. The Interstate Commerce 
Commission in conference rulings 214 (b) as amended by 321 held 
that in order to secure desired delivery to industries, plants, or 
warehouses and avoid unnecessary terminal or switching charges, 
the shipper may direct as to terminal routing or delivery and his 
instructions as to such terminal delivery must be observed in rout- 
ing and billing such shipments, and in conference ruling 474 the 
commission held that it is the duty of a carrier to make delivery in 
accordance with routing directions. 

Where such routing instructions have not been followed and 
delivery is tendered at another terminal than that designated, it 
remains the duty of the delivering carrier to make delivery at the 
terminal designated in routing instructions, whether it be by a 
switch movement or by carting, and in conference ruling 509 the 
commission held that in case the consignee elects to accept the 
shipment at the terminal where delivery has been erroneously offered 
rather than insist upon delivery at the terminal designated, the 
shipper or the consignee is entitled to recover damages in the sum 
of the difference between the expense of drayage actually’ incurred 
at a reasonable charge therefor and the expense which would have 
been incurred if proper delivery had been effected by the carrier. 
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Had the carrier complied with shipper’s terminal delivery in- 
structions in the case of the shipment on bill of lading T-14213, 
as it did in the case of bill of lading T-20691, the drayage to the 
United States post office would have cost 20 cents per cwt., as was 
charged by the Bowron Transfer Co., on the second shipment, in- 
stead of $95 as was charged by the Bowron Transfer Co. for draying 
19,075 pounds from the dock of the Eastern Steamship Co. in 
New York City to the United States post office in Long Island 
City. 

The excess drayage charge, due to the nondelivery of the ship- 
ment to the terminal in Long Island City, was an expense caused 
by the carrier’s failure to observe the routing instructions on the bill 
of lading and waybill and the deduction from the transportation 
charges otherwise due the carrier appears to be correct. 

Accordingly, the settlement is sustained. 


(A-41912) 
MEDICAL TREATMENT—CITIZENS’ MILITARY TRAINING CAMP 
STUDENT 


The act of April 26, 1928, 45 Stat. 462, and regulations made in pursuance 
thereof, do not contemplate or provide for medical treatment at Government 
expense of a Citizens’ Military Training Camp student for a disease when 
contracted by him while returning home from a training camp, or for a 
continuance, after the encampment, of medical or hospital treatment as a 
result of a disease contracted by him while in attendance at the camp. 


Comptroller General McCarl to Mrs. Jennie Stone, May 14, 1932: 

There has been received your letter of February 23, 1932, request- 
ing further consideration of settlement of February 12, 1932, by 
which was disallowed your claim No. 0360890, for reimbursement of 
the cost of medicines and medical treatment of your son, William 
Stone, by private physicians after completion of his training at the 
Citizens’ Military Training Camp at Plattsburg Barracks, N. Y., 
August 7, 1931. 

Section 6 of the act of April 26, 1928, 45 Stat. 462, amending sec- 
tion 6 of the act of March 4, 1923, 42 Stat. 1508, as amended, pro- 
vides, in part, as follows— 

* * * Members of the civilian training camps who suffer personal injury 
in line of duty while en route to or from and while at camps of instruction 
under the provisions of section * * * 47d of said national defense act as 
amended shall, under regulations prescribed as aforesaid, be entitled to hos- 
pital treatment, including medical treatment, and transportation to their homes, 


and further medical treatment after arrival at their homes, as in the case of per- 
sons hereinbefore described, and to subsistence during hospitalization. * * 


The act of February 23, 1931, 46 Stat. 1277, making appropria- 
tions for the militiary activities of the War Department for the 
fiscal year ending June 30, 1932, provides under the heading “ Citi- 
zens’ Military Training Camps,” page 1300, as follows: 
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* * * for medical and hospital treatment, subsistence, and transportation, 
in case of injury in line of duty, of members of the citizens’ military training 
camps and for transportation and burial of remains of any such members who 
die while undergoing training or hospital treatment, as provided io the act 
of April 26, 1928 (U. S. C. Supp. III, title 10, secs. 454, 455). * * 


Army Regulations 350-2200, April 6, 1931, provide in regard to 
Citizens’ Military Training Camps, as follows: 


26. Medical and hospital treatment.—a. Medical and hospital treatment will, 
when necessary, be provided at the expense of the Government for— 

(1) Candidates receiving instruction at a camp during the period of their 
attendance thereat. 

(2) Candidates injured in line of duty while en route to or from a camp of 
instruction. Such candidates will also receive transportation to their homes 
and, where necessary, further medical treatment after arrival thereat. See act 
April 26, 1928 (45 Stat. 461; U. S. C. 10: 451; sec. 1088, M. L. 1929). 

b. Upon the termination of camp, a candidate officially undergoing hospital 
treatment because of injury incurred in line of duty is entitled to a continua- 
tion of such hospital treatment, including subsistence, at Government expense, 
until in the opinion of the physician in attendance the disability resulting from 
such injury can not be materially improved by further hospital treatment, and 
transportation to his home at Government expense when discharged from hos- 
pital, and such further medical treatment for such injury as may be reason- 
ably necessary after arrival at his home, and to subsistence during hos- 
pitalization. 

ec. In case a candidate is officially undergoing treatment in hospital be- 
cause of a disease, or an injury incurred not in line of duty, upon termination 
of camp he should not be discharged from hospital unless he is physically fit 
to be transported to his home, but the commanding officer of the hospital should 
report the case and the attending circumstances to the corps area commander 
and await his instructions as to disposition of the patient. 


Army Regulations 40-590, December 31, 1929, provide in regard 
to persons who may be admitted to Army hospitals, paragraph 6b 
(4), as follows: 


Members of the Reserve Officers Training Corps and members of the civilian 
training camps who require hospital care for sickness, other than injuries, 
while at camps, or who suffer personal injury in line of duty, while en route to 
or from or while at camps of instruction under the provisions of sections 47a 
and 47d of the national defense act of June 3, 1916, as amended, or readmitted 
under proper authority for further treatment of the same. 

The records on file in this case show that William Stone attended the 
Citizens’ Military Training Camp at Plattsburg Barracks, New York, from 
July 9 to August 7, 1931; that he was admitted to the station hospital at Platts- 
burg Barracks, New York, 3 p. m. August 2, 1931, suffering with a headache; 
that his case was diagnosed as rhinitis, acute, catarrhal, mild; that he was 
discharged from the station hospital August 6, 1931, having apparently re- 
covered ; that he made no complaint of sickness on the date of his discharge; 
that he returned home on August 7, 1931; that on August 8, 1931, he was at- 
tended at his home by his family physician who found upon examination that 
he had a temperature of 103 degrees, a cough, and pain in the left side, and 
indications of congestion in the left lung; that on August 11, 1931, his case was 
diagnosed as broncho-pneumonia; that after about 10 days the symptoms of 
pneumonia began to subside and signs of pleuritic effusion appeared; that on 
August 27, 1931, a radiographic picture still showed some signs of pleurisy; 
that according to your letter of August 29, 1931, your son was then convalesc- 
ing. The findings of the Board of Officers convened at Plattsburg Barracks 
pursuant to the provisions of Special Orders 192, Headquarters, Plattsburg Bar- 
racks, New York, September 17, 1931, for the purpose of investigating and 
reporting upon your son’s case, are as follows: 

1. That Candidate William Stone, Company C, C. M. T. C., was ill at the 
station hospital, Plattsburg Barracks, N. Y., from August 2nd to August 6th, 
as stated. 
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2. That on the date of his discharge from the station hospital, August 6th, 
1931, he had apparently recovered. 

8. That he made no complaint of sickness on the date of discharge. 

4, That upon arrival at his home in Brooklyn, New York, he was ill 
as alleged, and that the illness was probably due to exposure on the trip com- 
bined with weakened condition following his respiratory ailment while in the 
station hospital, Plattsburg Barracks, N. Y. 

The board therefore believes that inasmuch as this illness was contracted 
on his return from camp and possibly as a sequel to his illness in the station 
hospital, Plattsburg Barracks, that the illness is in line of duty. 


The receipted bills presented by you are as follows: 


Dr. B. Feigenbaum, for professional services_____.._______.-___---___ $60. 00 
ee ere OOGIe. BOP COIR a bre nenwsawiipnenen 25. 00 
ee cciangedncweiinaeacemnnenneeemn 15. 00 


Nauheim Pharmacy (Reid & Snyder) for medicines 


It appears from the above that your son was discharged from the 
station hospital at Plattsburg Barracks August 6, 1931, as having 
recovered, and that he proceeded from the camp to his home August 
7, 1931, subsequent to which date he received private medical treat- 
ment as aforesaid. It may be stated that whether the disease was 
contracted by your son while returning home from the training 
camp, or resulted from his sickness at the training camp, neither the 
act of April 26, 1928, nor the regulations issued in pursuance of the 
statute make any provision for the medical treatment at Government 
expense of a citizens’ military training camp student for a disease 
contracted while returning home from the training camp, or for a 
continuance, after the encampment, of medical or hospital treatment 
as a result of a disease contracted by him while in attendance at 
the camp. There is no authority of law for reimbursement of 
the expenses incurred for your son’s illness. 

The settlement of February 12, 1932, was correct and necessarily 
must be sustained. 






































(A-26531), (A-36914) 


TRANSPORTATION OF DEPENDENTS OF NAVAL OFFICERS ON 
FOREIGN VESSELS 


The provision of section 12 of the act of June 10, 1922, 42 Stat. 631, for the 
payment in money of the amount equivalent to the commercial cost of 
transportation, in lieu of furnishing transportation in kind, for authorized 
travel by dependents of naval and other officers under the joint service pay 
act, authorizes a commutation of such expenses for land travel irrespective 
of the route, mode, or cost of transportation actually used, and the allow- 
ance of such commercial costs, for land transportation by the shortest 
usually traveled route even when transportation is accomplished upon a 
vessel of foreign registry by a circuitous route, is not prohibited by section 
601 of the merchant marine act of May 22, 1928, 45 Stat. 697. 9 Comp. Gen. 
210, modified. 


Comptroller General McCarl to the Secretary of the Navy, May 20, 1932: 
There has been received your letter of December 4, 1931, forward- 
ing a letter addressed to you November 17, 1931, by the Chief, Bureau 
of Supplies and Accounts, and requesting reconsideration of the 
136605°—32——-29 
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decision of this office of November 18, 1929, 9 Comp. Gen. 210, in 
so far as it disallowed the claim of Lieut. Felix L. Johnson for pay- 
ment of the commercial cost of transportation of his dependents 
between Annapolis, Md., and Seattle, Wash., and that any allowance 
which may be so authorized be applied to offset the charge of $281.42 
raised in the accounts of Capt. G. W. Steele, jr., for payments erro- 
neously made in behalf of Lieutenant Johnson for ocean transporta- 
tion upon foreign vessels. 

The settlement of the claim of Lieutenant Johnson may not be 
reviewed on your application unless in the interest of the United 
States. However, you, in effect, request review of a disallowance in 
the accounts of Capt. G. W. Steele, jr., United States Navy, and the 
allowance of credit therein of any amount that may be due Lieuten- 
ant Johnson in connection with the travel for which unauthorized 
transportation was issued by Captain Steele, and as such the matter 
is proper for consideration at your request. 

Section 12 of the act of June 10, 1922, 42 Stat. 631, in so far as 
here material, provides: 

In lieu of the transportation in kind authorized by section 12 of an act 
entitled “An act to increase the efficiency of the commissioned and enlisted 
personnel of the Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic 
Survey, and Public Health Service,” approved May 18, 1920, to be furnished 
by the United States for dependents, the President may authorize the pay- 
ment in money of amounts equal to such commercial transportation costs 
when such travel shall have been completed. Dependent children shall be 
such as are defined in section 4 of this act. 

The mileage allowance to officers is a commutation of expenses and 
is payable for land distance between points involved in the United 
States by the shortest usually traveled route. The payment of mile- 
age is not dependent upon how the travel is actually performed if not 
furnished at the expense of the Government. It is limited by the 
statute to travel within the limits of the United States in North 
America. 4 Comp. Gen. 604. Lieutenant Johnson, therefore, was 
properly allowed mileage by the shortest usually traveled route 
between Annapolis and Seattle notwithstanding that he did not 
actually travel between those points by the direct route. 

The provision in the second paragraph of section 12 of the act of 
June 10, 1922, and Executive Order 3726, dated August 25, 1922, 
authorize “ payment in money of amounts equal to such commercial 
costs when such travel shall have been completed,” in lieu of fur- 
nishing transportation in kind for authorized travel by dependents 
of naval and other military officers. Such commercial costs by the 
shortest usually traveled route have been allowed heretofore after 
travel has been performed irrespective of the route, the mode, or 
the cost of transportation actually used. 3 Comp. Gen. 237; A-28444, 
October 4, 1929; A-28527, October 26, 1929; A-35958, April 21, 
1931. In other words, this provision has been considered heretofore 
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as a commutation much the same as the mileage allowance to the 
officer. Being thus allowable without any showing of expenses ac- 
tually incurred, the allowance of commercial costs for land 
travel would not be an allowance of credit for expenses incurred 
upon a foreign vessel and is not, therefore, prohibited by section 
601 of the merchant marine act. 

Lieutenant Johnson’s claim may properly be allowed. Accord- 
ingly, credit will be allowed in the accounts of Captain Steele, of 
the commercial costs of transportation of the wife and two children 
of Lieutenant Johnson, between Annapolis and Seattle by the 
shortest usually traveled rail route, or $214.97. 


(A-39742) 
TRAVELING EXPENSES—AIR TRAVEL—NAVY PERSONNEL 


Under the act of March 2, 1931, 46 Stat. 1461, authorizing travel expenses 
not to exceed $8 per day, or in lieu thereof a per diem allowance at rates 
not to exceed $6 per day, for travel by air under competent orders on 
duty without troops, the travel contemplated is travel on a continuous 
journey by air; and in view of prior legislation and the practice and 
interpretation thereunder, it is competent for the Secretary of the Navy 
to make regulations, applicable to Navy personnel, to the effect that the 
continuity of the journey is broken by a stop in excess of 72 hours in any 
one locality, except when due to unfavorable weather conditions or neces- 
sary repairs to aerial equipment; or when the travel orders expressly 
authorize a longer stop not to exceed 10 days. 


Comptroller General McCarl to the Secretary of the Navy, May 20, 1932: 
There has been received your letter of November 27, 1931, sub- 
mitting proposed changes in United States Navy Travel Instruc- 
tions pursuant to the act of March 2, 1931, 46 Stat. 1461, and re- 
questing an expression of my views as to the legality of payments 
made pursuant to the proposed changes. 
The act of March 2, 1931, 46 Stat. 1461, provides: 


That the first paragraph of section 12 of the act entitled “ An act to readjust 
the pay and allowances of the commissioned and enlisted personnel of the 
Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic Survey, and 
Public Health Service,” approved June 10, 1922, as amended by the act of June 
1, 1926 (Forty-fourth Statutes at Large, page 680; title 37, United States Code, 
page 2069, section 20), be, and the same is hereby; further amended by adding 
thereto the following proviso, to wit: “ Provided, That for travel by air under 
competent orders on duty without troops, under regulations to be prescribed 
respectively by the heads of the departments concerned, members (including 
officers, warrant officers, contract surgeons, enlisted men, flying cadets, and 
members of the Nurse Corps) of the services mentioned in the title of this act, 
and of the legally constituted reserves of said services while on active duty, 
and of the National Guard while in Federal service, or while participating in 
exercises, or performing duties under section 92, 94, 97, or 99 of the national 
defense act, shall, in lieu of mileage or other travel allowances, be allowed 
and paid their actual and necessary traveling expenses not to exceed $8 per 
day, or, in lieu thereof, per diem allowances at rates not to exceed $6 per day.” 

Sec. 2. That the proviso in the act entitled “An act making appropriations 
for the support of the Army for the fiscal year ending June 30, 1920, and for 
other purposes,” approved July 11, 1919, authorizing payment of actual and 
necessary expenses only to officers of the Army and contract surgeons when 
traveling by air on duty without troops (Forty-first Statutes at Large, page 
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109; title 10, United States Code, page 197, section 750), and all other laws 
and parts of laws in so far as the same are in conflict with this act, are hereby 
repealed; but nothing herein shall be construed to repeal or modify the pro- 
visions of section 5 of the act entitled “An act authorizing the construction, 
repair, and preservation of certain public works on rivers and harbors, and for 
other purposes,” approved March 3, 1925 (Forty-third Statutes at Large, page 
1190 ; title 34, United States Code, page 1141, section 893). 

By the act of July 11, 1919, 41 Stat. 109, Army offrcers and contract 
surgeons, when authorized by competent orders to travel by air on 
duty without troops, were entitled to “ actual and necessary expenses 
only, not to exceed $8 per day.” By section 20 of the act of June 10, 
1922, 42 Stat. 632, 633, the same allowance for travel by air was ex- 
tended to all officers, warrant officers, and enlisted men of all branches 
of the Army, Navy, Marine Corps, and Coast Guard to be applied 
under regulations made by the President which, whenever prac- 
ticable, were required to be uniform for all services concerned. By 
section 5 of the act of March 3, 1925, 43 Stat. 1190, officers, warrant 
officers, and enlisted men of the Army, Navy, and Marine Corps are 
entitled to per diem of $7 in lieu of other travel allowances for 
actual time consumed in travel by air under competent orders in con- 
nection with aerial surveys of rivers and harbors and other Govern- 
ment projects; and a per diem of $6 for actual time consumed in 
making such aerial surveys. The act of March 2, 1931, repeals these 
prior acts, except section 5 of the act of March 3, 1925, in so far as 
they are in conflict therewith. Its provisions differ from the former 
acts in the fact that instead of being applied under regulations made 
by the President the expense allowances are to be paid “ under regu- 
lations to be prescribed by the heads of the departments concerned ”; 
and instead of being limited to actual expenses not to exceed $8 per 
day, as provided in the act of July 11, 1919, a per diem not to exceed 
$6, if authorized in the orders, may be allowed in lieu thereof. 

Pursuant to the provisions of the act of March 2, 1931, quoted 
above, you propose to publish necessary regulations to the naval 
service in the form of changes in the United States Navy Travel 
Instructions, as follows: 

Paragraph 2-17. Strike out subparagraphs (1), (2), (3), and (4) and insert 
new subparagraph (1) as follows: 


(1) Section 12 of the act of 10 June, 1922, as amended by the act of 2 March, 
1931, provides: 

“* * * for travel by air under competent orders on duty without troops, 
under regulations to be prescribed respectively by the heads of the departments 
concerned, members (including officers, warrant officers, contract surgeons, en- 
listed men, flying cadets, and members of the Nurse Corps) of the services 
mentioned in the title of this act, and of the legally constituted reserves of said 
services while on active duty * * * shall, in lieu of mileage or other travel 
allowances, be allowed and paid their actual and necessary traveling expenses 
not to exceed $8 per day, or, in lieu thereof, per diem allowances at rates not 
to exceed $6 per day.” 

Paragraph 2-18. Strike out and substitute the following: 

2-18. Travel by air—Governing conditions.—In accordance with the law 
quoted above, officers, warrant officers, and nurses of the Navy who may be 
ordered to perform travel by air, other than upon aerial survey duty, will be 
reimbursed for all actual and necessary expenses, not to exceed $8 per day, 
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incurred on a continuous journey by air and during a necessary delay therein, 
or a per diem not to exceed $6 when specified in their orders, provided the 
governing conditions as specified below are met. Mileage is not payable for 
travel by Government aircraft. 

(1) Travel must be under competent orders.—A competent order is an order 
issued by or under the authority of the Bureau of Navigation and approved 
by that bureau. The duty involved must be clearly shown in the order so as 
to permit a determination whether the travel involved was in connection with 
the functions of the Navy Department and on public business, and also whether 
the travel was with or without troops. (See par. 2-30 (7).) The order must 
State that travel is to be by air and that reimbursement of actual and necessary 
expenses not to exceed $8 per day, or per diem at not to exceed $6, is authorized. 
Stops to be made en route should be stated in the orders. Orders issued by 
other than the Bureau of Navigation must be approved by that bureau before 
payment of the expense claims. 

(2) Travel must be a continuous journey by air.—A continuous journey 
by air is defined as any journey made in an aircraft by orders of compe- 
tent authority, from and return to the place of initial departure or to 
other final destination specified in the orders, which requires one or more 
landings; provided that any stop, except that due to necessary delay (see par. 
2-19) in any one locality does not exceed ten days. Commencement of air 
travel by a continuous air journey shall be the actual time of embarkation in 
aircraft and its termination the actual time of disembarkation at a final 
destination. 

(3) Termination of travel status—Travel status ends upon the expiration of 
ten days at a temporary duty station if the delay for the performance of 
duty exceeds 10 days, unless a greater delay is warranted by one or more of 
the conditions specified in paragraph 2-19, and travel status does not again 
revive until the actual commencement of air travel thereafter. 

Paragraph 2-20. Strike out the first sentence and substitute the following: 

For travel by air, reimbursement will be made for the following expenses 
incurred during authorized stops not to exceed 10 days and during necessary 
delays therein, not to exceed a total expense of $8 per day, except where a per 
diem at a rate not to exceed $6 is authorized: 

Paragraph 3-35. Add the following sentence: 

Enlisted men may be paid a per diem not to exceed $6 in lieu of actual 
expenses Whenever such per diem is specifically authorized. 


Under paragraph 2-18 (2) of the proposed change stops, other 
than stops due to “ necessary delay,” which do not exceed 10 days, 
will not terminate the continuity of the journey. 

The act of July 11, 1919, 41 Stat. 109, provided: 


* * * ‘That hereafter actual and necessary expenses only, not to exceed 


$8 per day, shall be paid to officers of the Army and contract surgeons when 
traveling by air on duty without troops, under competent orders: * * * 


This act, which is specifically repealed by the present law, is not 
greatly different from the present law except as to the provision for 
regulations by the heads of departments and the provision for a per 
diem allowance of $6 in lieu of actual expenses not exceeding $8 per 
day. The former act was construed from its enactment as being 
applicable only to a “continuous” journey by air. It was held 
thereunder that a delay in excess of 72 hours, except for causes due 
to the mode of travel, terminated the journey, and travel thereafter 
by air was not continuous with the travel prior to the delay. 2 
Comp. Gen. 287, and Executive order of March 10, 1927, issued under 
the provisions of section 20 of the act of June 10, 1922, 42 Stat. 632, 
as amended by the act of July 2, 1926, 44 Stat. 782. While, there- 
fore, the present act gives authority to the heads of the departments 
in the matter of prescribing regulations and is in this respect differ- 
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ent from section 20 of the act of June 10, 1922, under which the act 
of July 11, 1919, was extended to services other than the Army, bas- 
icly the travel contemplated is the same as that provided for by the 
former law and must be held to provide only for expenses as therein 
authorized for travel on a continuous journey by air. What is a 
continuous journey by air can not be fixed arbitrarily for all cases 
and experience under the former law with the limit suggested by the 
War Department, 2 Comp. Gen. 287, 289, has shown that although 
such a limit is a proper interpretation of the law with respect per- 
haps to 95 per cent of air travel, exceptional cases have arisen where 
the travel by air is from the character of the duties enjoined en route 
continuous, notwithstanding some delay en route in excess of 72 hours 
may be necessary. In view of the prior legislation and the contin- 
uous practice and interpretation thereunder, this limitation of 72 
hours must be accepted as the normal situation, but it may be deter- 
mined in advance that a continuous journey may require delay (other 
than due to the mode of travel) in excess of such a limitation, and 
where orders for the travel anticipate and provide for such additional 
delay, not exceeding ten days at one place, there is perceived no 
objection to so providing in the regulations. 

You are accordingly advised that no objection is perceived to the 
publication of the revised regulations if that part of paragraph 2-18 
(2), reading “ Provided that any stop except that due to necessary 
delays (see par. 2-19) in any one locality does not exceed 10 days” 
is changed to read “ Provided that any stop except that due to neces- 
sary delays (see par. 2-19) in any one locality does not exceed 72 
hours: Provided further, That where it has been determined in ad- 
vance by the officer issuing the order and he has so stated in the order, 
that the duties assigned en route are exceptional and will probably 
require more than 72 hours for their performance, a delay of 10 days 
in a continuous journey by air may be authorized.” The proposed 
paragraph 2-18 (3) changes existing decisions. It should be 
changed to read as follows: 

(3) Termination of travel status.—Travel status ends upon arrival at a tem- 
porary duty station if the delay for the performance of duty exceeds 72 hours or 
exceeds a greater delay for the performance of duty when authorized in the 


orders as provided in paragraph 2-18 (2) above; a travel status so terminated 
does not again revive until the actual commencement of travel thereafter. 


(A-42431) 
BIDDERS—DEPOSITS—PERFORMANCE BONDS 


Where the advertisement for bids for certain repair work for the Government 
advised all bidders that a guaranty would be required with each bid in 
the amount of 10 per cent of the total of the bid, and that a performance 
bond of not less than 50 per cent of the total amount of the bid would be 
required, and the low bidder complied with the first requirement by fur- 
nishing a certified check for 10 per cent of the amount of his bid, but 
was unable to procure a performance bond, said low bidder may be per- 
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mitted to perform the contract without executing a performance bond, the 
certified check to be held as a guaranty of performance, and the amount 


of the premium on a performance bond to be deducted from the contract 
price. 


Comptroller General McCarl to the Secretary of Labor, May 21, 1932: 


I have your letter of May 12, 1932, as follows: 


On March 21, 1932, the Commissioner of Immigration at Ellis Island, N. Y. H., 
solicited bids for repairs to covered walkways, between ferry house and 
Islands Nos. 2 and 3. When the bids were opened at 2.15 p.m. on April 6, 
it was found that the Cherry Construction and Engineering Company, 263 
Broome Street, New York City, was the lowest bidder, its bid being $3,227.46. 
This bid was accompanied by a guarantee in the form of a certified check 
for $323.60. The next lowest bidder was Sussman and Cooper, 3816 Pratt Ave., 
Bronx, New York City, its bid being $6,475.00. 

The bid of the Cherry Construction Company was accepted and contract and 
bond forms were prepared and forwarded to the company. However, on May 6 
a representative of the firm called at Ellis Island and stated that they could 
not produce a bond as the other bids differed to such an extent that the “ bond- 
ing companies ” would not give them a bond. 

There are inclosed copies of letters received from the Cherry Construction 
and Engineering Company and the Commissioner of Immigration at Ellis Is- 
land in regard to the matter; copy of request for bids; abstract of bids received; 
and the original bid of the Cherry Construction and Engineering Company. 

It is respectfully requested that the department be advised as to the action 
to be taken with regard to the bid of the Cherry Construction and Engineering 
Company. Since it is essential that the work be completed as promptly as 


possible it will be appreciated if you will favor the department with an early 
response. 


It appears that the advertisement for bids advised all bidders 
that a guaranty would be required with each bid in the amount of 
10 per cent of the total of the bid, and that a performance bond 
of not less than 50 per cent of the total amount of the bid would 
be required. The low bidder, the Cherry Construction & Engineer- 
ing Company, appears to have complied with the first requirement, 
and forwarded with its bid a certified check in the sum of $323.60. 
However, upon being awarded the contract and upon receipt of the 
contract and bond forms, the said bidder advised—letter of May 
7, 1932—that because of the difference between its bid and the other 
bids received, the “ bonding companies” would not give it a bond. 
Said bidder requested that the Government retain possession of the 
certified check in lieu of the bond until the completion and acceptance 
of the work. 

The provision in the advertisement for bids with respect to a 
bid guaranty and a performance bond was inserted for the benefit 
and protection of the United States. 

The next lowest bidder submitted a bid of $6,475, or a difference of 
$3,247.54 between the two bids. However, the said low bidder does 
not urge a mistake in the submission of its bid but agrees to perform 
the work if the provision of the advertisement with respect to re- 
quirement of bond be waived, and the guaranty submitted with its 
bid (certified check for $323.60) be substituted instead. 

In view of all the facts and circumstances, particularly the saving 
to be effected, the character of the work, and the small amount 
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involved, it would appear to be in the interest of the United States 
to permit the low bidder to perform the contract as proposed with- 
out executing a performance bond, the certified check in the sum 
of $323.60 to be held as a guaranty of performance. It would 
appear, however, that the low bidder, as well as all other bidders 
included in the prices quoted an amount for a premium on a perform- 
ance bond. Therefore, the amount of the premium on a bond in 
the aggregate of 50 per cent of the said low bidder’s bid should be 
deducted from payments made to said bidder under the contract. 


(A-33729) 


CONTRACTS — LIQUIDATED DAMAGES — WEATHER CONDITIONS — 
CHANGES IN WORK 


A mere showing that there was rain or wind or snow or freezing temperature 
on certain days during a month when such weather is to be expected is 
not sufficient to bring the weather within the term “unusually severe” 
as used in article 9 of the Standard Government Form of Construction 
Contract, and remission of liquidated damages deducted upon final payment 
for delay in completion alleged to have been caused by such weather is not 
authorized. 

A contractor is entitled to an equitable adjustment of the contract time, pur- 
suant to article 3 of the Standard Government Form of Construction Con- 
tract, for delays on account of changes in the work ordered by the Govern- 
ment, and liquidated damages deducted upon final payment covering period 
of such delays may be remitted upon a satisfactory showing that the change 
orders were issued as a basis for an allowance of additional time. 


Decision by Comptroller General McCarl, May 24, 1932: 

Paul Sothman has requested review of settlement No. 0235999, 
dated August 15, 1930, disallowing all but $100 of his claim for 
$1,200 which was deducted as liquidated damages from final payment 
under contract Cc-744, dated September 16, 1929, for construction 
of buildings at the constant frequency radio station, Grand Island, 
Nebr., on account of delay in completion of the contract, then com- 
puted as 48 days. Claimant has forwarded check for $100 issued 
under said settlement, in connection with his request for review. 
The claim has been administratively approved by the Department of 
Commerce. 

The contract provided for completion of the work within 120 
calendar days after date of receipt by the contractor of notice to pro- 
ceed. The contract, a Standard Government Form of Construction 
Contract, further provided for liquidated damages of $25 for each 
day’s delay in completion, with the usual exceptions of delays due 
to “unusually severe” weather, etc. As notice to proceed was re- 
ceived by the contractor September 25, 1929, the work was due for 
completion January 23, 1930. Work was completed March 8, 1930, 
a delay of 44 days, instead of 48 days, on the basis of which the 
original payment was made. 
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The record discloses that only 14 days of the delay were claimed 
to be due to weather. Under date of November 5, 1929, claimant ad- 
dressed the local representative of the contracting officer as follows: 

Kindly credit the time allowance on the above project thru the loss of 4 days 
(Oct. 28th, 29th, 30th, 3lst) this being due to rainy weather and therefore 
being impossible to proceed with the work. 

Under date of December 2, 1929, claimant addressed the local 
representative of the contracting officer as follows: 

It is requested that the completion date of the building of the Grand Island 
Constant Frequency Station be extended ten days due to weather conditions 
preventing work as follows: 

November 9. Rain. 
November 11. Gale. 
November 12, Freezing temperature. 
November 18. Gale. 
November 19. Freezing temperature. 
November 21, Snow. 
November 22. Freezing temperature. 
November 23. Freezing temperature. 


November 29. Freezing temperature, 
November 30. Freezing temperature. 


Each of these letters is indorsed by the representative of the con- 
tracting officer with a certificate that the weather was as stated. 

The term “ unusually severe weather ” as used in article 9 of the 
contract does not include any and all weather which prevents work 
under the contract but means only weather surpassing in severity the 
weather usually encountered or reasonably to be expected in the par- 
ticular locality and during the particular time of the year involved 
in the contract. No evidence whatever has been submitted that 
the 14 days’ inclement weather claimed as causing delay in per- 
formance under the contract was any more severe than weather dur- 
ing October and November in the locality of Grand Island, Nebr., 
reasonably may be expected to be. A mere showing that there was 
rain or wind or snow or freezing temperature on certain days during 
a month when such weather is to be expected is not sufficient to bring 
the weather within the term “ unusually severe.” It is contemplated 
a prudent contractor in agreeing to commence work within a certain 
period and complete it within a certain number of days thereafter, 
takes into consideration the weather conditions which ordinarily 
prevail during such a season of the year and makes the bid accord- 
ingly. It would be manifestly unfair both to the United States and 
to the other bidders to remit liquidated damages deducted under such 
conditions when a contractor did not complete the work within the 
required period. It must be concluded, therefore, that liquidated 
damages in the amount of $350, covering the 14 days’ delay claimed 
to be due to weather, may not be remitted. 

The remaining delays (30 days) apparently are claimed to have 
been caused by changes and additions ordered by the Government. 

Articles 3 and 5 of the contract provide as follows: 
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Article 3. Changes.—The contracting officer may at any time, by a written 
order, and without notice to the sureties, make changes in the drawings and 
(or) specifications of this contract and within the general scope thereof. If 
such changes cause an increase or decrease in the amount due under this con- 
tract, or in the time required for its performance, an equitable adjustment shall 
be made and the contract shall be modified in writing accordingly. No change 
involving an estimated increase or decrease of more than Five Hundred Dollars 
shall be ordered unless approved in writing by the head of the department or 
his duly authorized representative. Any claim for adjustment under this article 
must be asserted within ten days from the date the change is ordered, unless the 
contracting officer shall for proper cause extend such time, and if the parties 
can not agree upon the adjustment the dispute shall be determined as provided 
in article 15 hereof. But nothing provided in this article shall excuse the 
contractor from proceeding with the prosecution of the work so changed, 

Article 5. Extras.—Except as otherwise herein provided, no charge for any 
extra work or material will be allowed unless the same has been ordered in 
writing by the contracting officer and the price stated in such order. 


There are of record six orders of the contracting officer, issued 
during the contract period, amending the contract to provide for 
changes and additions to the contract as follows: 





Date | Nature of work | Amount 
} 
Nov. 18, 1929 | For additional sash and frames...........---------- $148. 00 
Dec. 12, 1039 | For transmission rack............................- | 26.95 
Jan. 14,1930 | For digging and back filling trench__........------- 25. 00 
Jan. 14, 2 re SO a eect mingt ease bies maw cin niwh 150. 50 
Jan. 14, 1930 | For gas ignition system for oil burner_-_-------.---- | 143. 90 


Feb. 24, 1930 | For two screen booths and shelving in storage POD» 464. 00 


The Secretary of Commerce has now transmitted to this office a re- 
port from the local representative of the contracting officer relative 
to the additional time required by these change orders and, also, as to 
the delays caused by the Government during the progress of the work 
on account of delays in inspection, oral stop orders pending determi- 
nation as to changes in the work, etc. This report together with the 
evidence and administrative reports previously submitted, including 
the contractor’s letters of January 11, 1930, citing these delays and the 
additional work ordered or contemplated for which change orders 
had then been issued or subsequently were issued as a basis for an 
allowance of additional time, and the contracting officer’s letter of 
January 28, 1930, purporting to allow additional time, in so far 
as such allowance was based on changes pursuant to article 3 of the 
contract, sufficiently establishes that the said balance of 30 days of 
the delay was on account of changes in the work for which the con- 
tractor was entitled to an equitable adjustment of the contract time 
pursuant to article 3 of the contract or was due to causes for which 
the contractor is entitled to remission of liquidated damages pur- 
suant to article 9 of the contract. 

Accordingly, the amount of $750 deducted for liquidated damages 
for such 30 days of delay in completing the contract will now be al- 
lowed the contractor, for which amount settlement will issue in due 
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course of business. Claimant’s check for $100, the amount previously 
allowed, will be returned to him. 


(A-42454) 
CONTRACTS—MISTAKE IN BID 


Where the low bidder for the construction of a post-office building at Hagers- 
town, Ind., subsequent to the time fixed for the opening of the bids, alleged 
a mistake in his bid and requested its withdrawal, claiming that his bid was 
based on the estimated cost of materials f. o. b. Hagerstown instead of laid 
down at the building site, thus omitting all delivery charges, also that 
he had made a deduction of 8 per cent from his estimate on the assumption 
that labor could be obtained at prices lower than those used in computing 
his estimate, such explanation of mistake may not be accepted to show a 
bona fide mistake in the bid so as to authorize its withdrawal or correction. 


Comptroller General McCarl to the Secretary of the Treasury, May 24, 1932: 
I have your letter of May 14, 1932, as follows: 


Your attention is invited to the inclosed 15 proposals which were received 
and opened on May 2, 1932, for the construction of a post-office building at 
Hagerstown, Indiana. These bids range in amounts from $49,500 to $69,380. 

The low bid was submitted by Prosser Howells, of Gary, Indiana, in amount 
$49,500, and the second bid by Charles H. Barnes, of Logansport, Indiana. As 
the financial standing of the low bidder was not known, he was wired, as is 
customary, for a financial statement, which he furnished on May 4, 1932, but 
on the same date he wired a request to be released from bid and contract, if 
possible, as he found he had made an error in his estimate. The usual request 
for attested estimate sheets showing error was made, and on May 6, 1932, he 
submitted the same with a statement that he had figured all items of material 
f. o. b. Hagerstown, in lieu of job, and thinking the labor would be less he 
deducted 8% from his estimate, or $4,294. He found he was in error, and asked 
to be released. 

Funds are available for award to the second bidder, and both the low and 
second bids are guaranteed by bonds, not checks. 

Your decision is requested as soon as practical, so that the award may not be 
unduly delayed and action taken before the expiration of the 60-day limit. 

A synopsis of the bids, the low bidder’s telegram of May 4, office wire of 
May 5, and bidder’s letter of May 6, 1932, transmitting attested estimate sheets, 
together with the bids, are transmitted herewith, and it is requested that these 
papers be returned with your decision. 


It thus appears that the low bid was submitted by Prosser 
Howells in the sum of $49,500, and the second low bid by Charles 
H. Barnes in the sum of $52,950, or a difference of $3,450 between 
the two bids. The third low bid was submitted by Carl Westberg 
& Co. (Inc.), in the sum of $54,997 or $2,047 more than the said 
second low bid. 

The Standard Government Instructions to Bidders in paragraph 
14 thereof, which all bidders were urged to read before submitting 
their bids, notified all bidders concerned that negligence on the part 
of any bidder in preparing his bid conferred no right for the with- 
drawal after it had been opened, and all bidders were required 
to furnish a bid bond conditioned on not withdrawing their bid 
within a stated period and the execution of a contract with surety 
in event their proposal was accepted. The said low bidder fur- 


nished the bond in the sum of $1,200 with the National Surety Co. 
as surety thereon. Bidders were advised, also, in paragraph 19 of 
the said instructions that: 
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19. Brrors in bid—Bidders or their authorized agents are expected to ex- 
amine the maps, drawings, specifications, circulars, schedule, and all other 
instructions pertaining to the work, which will be open to their inspection. 
Failure to do so will be at the bidder’s own risk, and he can not secure relief 
on the plea of error in the bid. In case of error in the extension of prices 
the unit price will govern. 

The bidder in this case, not having requested withdrawal of its 
bid prior to the time fixed for opening, the question for considera- 
tion is whether there has been shown such a bona fide mistake in 
the bid as will authorize permitting withdrawal or correction. 

The numerous decisions of this office have been to the effect that in 
order to authorize the correction of a bid on the basis of a mistake 
alleged after the opening, the evidence of the mistake must be such 
as to show conclusively that a mistake was made, in what it consists, 
and how it occurred. In other words, there should be presented im- 
mediately such convincing proof of the existence and character of the 
error as to leave no room for doubt that there was, in fact, a bona 
fide mistake in the bid, and to remove any resonable suspicion that 
the claim of error is for the purpose of obtaining some undue ad- 
vantage or of avoiding the consequences of an ill-advised bid. 9 
Comp. Gen. 339. 

In the case here presented, there was no mistake. The bid was 
as intended. The alleged mistake was the said bidder submitted its 
bid on the estimated cost f. o. b. Hagerstown instead of laid down 
at the building site in Hagerstown—not allowing any amount for 
delivery charges—and that deduction was made from the total 
amount thus estimated on the assumption that material and labor 
could be obtained at lower prices than those used in computing the 
estimate. Neither of these errors in judgment on the part of the 
contractor in submitting its bid constitutes a mistake such as would 
authorize or justify relieving the contractor from the obligation un- 
der its bid. In other words, the general statement that there was an 
error in that the material had been figured f. o. b. Hagerstown and 
not f. o. b. the job, and that labor and material can not be obtained 
at the prices contemplated when the 8 per cent was deducted from 
the total of the estimates as originally compiled, is not the submis- 
sion of such conclusive proof as to leave no room for doubt that a 
mistake occurred, in what it consists, and how it was made. 

The request of the bidder to be relieved of its bid in this case is 
nothing more nor less than an attempt to avoid the consequence of an 
ill-advised bid. 

As was stated in 8 Comp. Gen. 397, the purchasing officers of the 
Government have other business than to act as guardians for those in- 
dulging in poor business methods; and as the bid was not withdrawn 
prior to the opening and, in fact, there was no bona fide mistake, 
the bid should be accepted. If the contractor fails and refuses to 





DECISIONS OF THE COMPTROLLER GENERAL 447 


perform the work for the accepted bid price of $49,500, notice should 
be given to the said bidder (Prosser Howells) and the work should 
be performed as the interests of the United States may require, de- 
mand to be made accordingly on the said Prosser Howells for pay- 
ment of the amount of the Government’s damage as provided for in 
the contract. The notice to the bidder should inform him to this 
effect. If the said Prosser Howells should refuse to pay the amount 
of the damages, all the papers, including the bond, should be trans- 
mitted to this office in order that proper action may be taken to re- 
cover from the low bidder and its surety the loss sustained by the 
Government because of its failure to comply with the terms of its 
accepted bid and the condition of its bid bond. 
The question presented is answered accordingly. 


(A-42261) 
CHECKS—FORGERY 


There has been a forgery of a Government check where an impostor forges 
the name of a veteran of the World War to an application for a loan under 
his adjusted service certificate, and later forges the name of the beneficiary 
to the check received in response to such forged.application, and an inno- 
cent third party who cashes such a check obtains no better title to it than 
the forger thereof. Reclamation from such third party of the amount of 
the check is proper. 6 Comp. Gen. 532, distinguished. 


Decision by Comptroller General McCarl, May 25, 1932: 

Request has been made for review of settlement No. 0241785, dated 
March 1, 1932, wherein was disallowed the claim of David N. Brown. 
trading as the Brown’s Lunch Roon, for the proceeds of Treasurer’s 
check No. 3269 drawn April 29, 1927, for $75, in favor of William 
H. Filey, against which reclamation was affected and the amount 
deposited to the credit of the appropriation under which drawn, 
namely (OT875) “ United States Government life insurance fund, 
V. A.,” September 27, 1928, by certificate of deposit No. 485. 

In requesting review, the attorney for the claimant states: 


Replying to your letter of March 1, 1932, in which you state that my client 
David N. Brown obtained no better title to the check than the forger and that 
the check was cashed on a forged indorsement, I wish to say: 

As a general proposition your statement is correct, but there are special 
circumstances, which I have set up in the affidavits furnished you which estop 
your department from relying on such a defense. In the first place this check 
was issued, I understand your files will show, on the strength of a forged 
application made under oath, so that when your department issued that check 
you intended actually that the forger who made the application would receive 
the check and the proceeds thereof. Of course, you did not know that Filey 
was dead, and you did not know that the signature was forged, but you did 
know that you had an application before you, which subsequent events show 
was forged, and you did intend to issue a check thereon, and you did intend 
that it be cashed. That state of facts shows clearly that the rule does not 
apply, and that the forger would get such title, that he could pass on to Brown, 
who would take the same as a bona fide purchaser for value. 

But suppose I am wrong in my contention, secondly, and that Brown received 
no title. The negligence of the Government in making the investigation, taking 
the forger’s application under oath and finding that it was genuine and that 
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the forger was the rightful payee of the check, issuing the same, mailing it to 
him at his address, thus inducing Brown to purchase the same on the strength 
of its being represented thus to be genuine, should estop the Government from 
making this defense. We can not get away from the fact that it was care- 
lessness on the part of your department that caused Brown to part with his 
money. 


Thirdly, and lastly, if your department had promptly discovered the forgery, 
it is conceivable that Brown might have had the forger arrested and perhaps 
have recovered his cash. But months passed before any notice was given. 

On any one of these three theories your department should reverse your 
decision in this matter. Since there is no doubt you intended that the man 
who applied should receive the check and cash it, you intended to pass title; 
and since it was your negligence, and not Brown’s that caused his loss, and 
since there was a delay of several months in notifying him of the forgery, 
making it possible for the impostor to be hopelessly out of reach of Brown, I 
can see no reason why the Government should not pay the claim. 

The facts appear to be as follows: 

One William H. Riley, served in the World War, but for some 
reason not stated appears to have been carried on the Army rolls as 
William H. Filey, A-8053291, XC-690017, with adjusted service cer- 
tificate No. 1834661. He was killed on the C. & N. W. Railroad 
right-of-way, in Whiteside County, Ill. (northwestern part of the 
State), December 2, 1926. 

On April 27, 1927, a party representing himself to be William H. 
Filey, called at the Chicago branch United States Veterans’ Bureau, 
with adjusted service certificate No. 1834661, and applied verbally for 
an adjusted service loan of $75; that he was given a blank Veterans’ 
Bureau note and advised to have same filled out and sworn to before 
an officer with a seal; that he returned later with the document duly 
executed before E. H. Magehn, notary public, room 318, Chicago and 
Northwestern Building, Chicago, lll., at which time he gave his 
address as the Lenox Hotel, Dorchester and Sixty-third Streets, 
Chicago; and that check No. 3269 in the amount of $75 was mailed to 
the applicant at the address given April 29, 1927. 

Later when the fraud was discovered the deceased veteran’s sister, 
Miss Marie Riley, Council Bluffs, Iowa (beneficiary), reported that 
so far as she knew the adjusted service certificate mentioned was in 
her brother’s possession when he was killed. However, the coroner 
of Sterling, Ill., who held the inquest, reported that the only docu- 
ments found on or in the possession of the veteran at the time of his 
death were certain railroad papers. 

On March 25, 1928, a principal operative United States Secret 
Service, reported that he had called upon E. H. Magehn, notary pub- 
lic, hereinbefore mentioned, who was unable to give any information 
regarding the party for whom he had attested official identification, 
also, signature of the alleged veteran; that the manager of the Lenox 
Hotel had a faint recollection of a party calling upon him and stating 
that he expected some mail from the Government and for him to hold 
same, and that later this party came in and obtained the mail; that 
the stranger cashed the check at Brown’s Lunch Room as claimed; 
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and that the records of the C. & N. W. Railway Co. failed to show 
that any one by the name of Filey had been in its employ. 

It will be noted that the adjusted service certificate of William H. 
Filey, deceased, was either lost or stolen, and came into the posses- 
sion of some other person whose identity is unknown, who forged 
the name of the veteran to an application for a loan, and again forged 
the name of the veteran to the check. Thus, the claimant in the in- 
stant case obtained no better title to the check than the forger thereof. 

It has been held that where an impostor obtained a check from a 
paymaster of a company by representing himself to be the employee 
of the company under a certain name and the check was cashed by an 
innocent third person who did not know the real payee or impostor, 
the drawer of the check is not liable for payment. Polling v. El 
Paso R. R. Co., 127 S. W. 302; Simpson v. Denver, etc. R. R. Co., 
43 Utah 105, 46 L. R. A. (N.S.), 1164. 

This office has uniformly held that to come within the rule of the 
Philip V. Walters case, 9 Comp. Gen. 476, it must appear that the 
impostor not only deceived the drawer of the check as to his identity 
but, also, that he continued to impersonate the rightful payee to such 
an extent that the indorser by whom the check was cashed for the 
impostor, after exercising due care and diligence to ascertain the 
identity of the impostor, had reason to believe that he was the 
rightful payee. See A-41610, dated April 7, 1932. 

The evidence in the present case indicates that the check was cashed 
for the forger at the claimant’s lunch room without any effort on the 
part of the claimant being made to ascertain whether the person pre- 
senting the check was the person named as payee therein, nor is there 
any evidence that the impostor assumed the name of the payee except 
for securing and cashing said check. Notwithstanding the negligence 
of certain Veterans’ Bureau officials in permitting the check to get 
into the hands of this impostor, the facts and circumstances did not 
warrant’s Brown’s Lunch Room in assuming the party who had pos- 
session of the check and who presented it for cashing was the payee 
named therein. 

Upon review the disallowance must be and is sustained. 


(A-42025) 
DISTRICT OF COLUMBIA—PERSONAL PROPERTY TAXES 


The duties of assessing and collecting taxes in the District of Columbia are 
imposed by law on officials of the Government of the District of Columbia 
and their determination as to whether a tax shall be assessed in a given 
case and as to the amount that shall be assessed are matters not subject 
to review by the General Accounting Office. 

In view of the doubtful questions arising as to whether a certain trust fund 
and/or the income therefrom held by a local trustee for the benefit of a 
citizen of a foreign country is subject to the District of Columbia intan- 
gible personal property tax, the administrative duty would appear to be to 
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require the payment of the tax by the trustee, leaving it to those upon 
whom the tax is imposed to question the validity of the assessment and 
collection by judicial proceedings. 


Comptroller General McCarl to the President of the Board of Commissioners 
of the District of Columbia, May 26, 1932: 


There has been received your letter of April 21, 1932, in which 
you request to be advised whether a certain trust fund and/or the 
income therefrom held by the National Savings & Trust Co., surviv- 
ing trustee of Mary Scott Townsend, for the benefit of the Hon. 
Constantin Brun, honorary counselor of the sovereignty of Denmark, 
is subject to taxation by the District of Columbia under the act of 
March 3, 1917, 39 Stat. 1046, as amended by the act of June 29, 1922, 
42 Stat. 668, providing for a tax of five-tenths of 1 per cent on the 
full market value of intangible personal property. 

In a letter of February 15, 1928, A-20296, relating to the question 
of refunding taxes paid to the District of Columbia by the American 
Security & Trust Co. as cotrustee of intangible personal property 
belonging to a trust estate administered by it and one other co- 
trustee, it was said that the duties of assessing and collecting taxes 
in the District of Columbia are imposed by law on officials of the 
Government of the District of Columbia and their determination as 
to whether a tax shall be assessed in a given case and as to the amount 
that shall be assessed are matters theretofore regarded as not subject 
to review by this office, and, therefore, it was stated that no authori- 
tative decision could be rendered by this office, but since it appeared 
from the record that the corporation counsel and the auditor of the 
District of Columbia had expressed opposite views, the matter would 
be given consideration by this office on the basis of an advisory opin- 
ion. What was said in that case is equally applicable to the matter 
now presented under similar circumstances and, therefore, the case 
will be considered only on that basis. 

It appears from the record that the trust fund here in question was 
established by the late Mrs. Mary Scott Townsend by deed of June 
29, 1928: that the amount of the fund was about $120,000 and the 
income therefrom was to be paid to the Hon. Constantin Brun from 
the date of his retirement as minister of Denmark to the United 
States; that his retirement took place on November 28, 1930; but 
that he was appointed as of that date and has continued since then 
as a member of the Danish Legation under the title of honorary 
counselor. It appears, also, that under the deed of trust the income 
from the intangible property was to be paid to Mr. Brun during 
his natural life only, and that at his death the corpus of the trust is 
to revert to the grantor or her estate. 

In December, 1931, Mr. Brun applied for exemption of the tax 
upon the ground that his diplomatic status entitled him thereto, 
being a member of the diplomatic staff of the Danish Legation. 
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After inquiry at the Department of State as to the treatment received 
by the diplomatic officers of the United States in Denmark, the cor- 
poration counsel advised that Mr. Brun was a Danish subject enjoy- 
ing a diplomatic status and that, since foreign citizens in Denmark 
enjoying a similar status are exempt from payment of personal taxes 
on capital and income, exemption should be granted on the basis 
of international comity. Mr. Brun was so advised and in reply he 
requested a refund of the personal taxes theretofore paid by the 
trustees for 1931 and 1932, aggregating $569.61. This refund has 
been objected to by both the assessor of taxes and the auditor for 
the District of Columbia and they have requested a reconsideration 
of the action granting exemption. 

Two points have arisen in this connection: (1) Whether the status 
of Mr. Brun is such as to entitle him to exemption by international 
comity, the auditor contending that American diplomatic officers in 
Denmark are not exempt from the payment of tax on similar funds, 
citing Charles Cheney Hyde, International Law, volume 1, sections 
437 and 440; and (2) whether Mr. Brun should be granted an exemp- 
tion for a tax which he is not required to pay, but which is assessed 
against and paid by the trustee before the income is paid to him or 
a refund of the taxes which were not paid by him but by the trustee, 
the assessor of taxes contending that, under the practice adopted by 
his office pursuant to former rulings of the corporation counsel, the 
taxes are assessable against and collectible from the trustees of the 
trust fund regardless of the status of the beneficiary or cestui que 
trust, citing a case of the Washington Loan & Trust Co., trustee 
of certain personal property of the estate of the late William J. Sibley 
held for certain institutions exempt from taxation, a quotation from 
the opinion of the corporation counsel being as follows: 


That the income paid to these institutions is exempt from taxation seems 
reasonably clear. Whether the principal is exempt is another question. No 
part of the latter belongs to the institutions named, nor have they any con- 
trol over it. The principal belongs to the estate which is not exempt. The 


income belongs to institutions named, and is exempt because of the charitable 
nature of these institutions, 


I am of the opinion that the corpus of the fund is not exempt. 

As to the first of these queries it should be noted that the deed of 
trust provided that the income from the trust fund should be paid 
to Mr. Brun only from the date of his retirement as minister from 
Denmark, that is to say, the income was not to be paid to Mr. Brun 
until he had severed his connection as a diplomatic representative of 
Denmark to the United States. The severance, it appears, has taken 
place, but Mr. Brun has now been given an appointment as honorary 
counselor of the legation. His diplomatic status under such ap- 
pointment is thus doubtful. By courtesy or international comity 
exemption from taxation is granted not only to the head of the diplo- 
136605°—32——30 
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matic mission in a foreign country, but also to his family and official 
household. It the latter there are included attachés, both civil and 
military, secretaries and servants. See 2 Corpus Juris 1303. Under 
an appointment to an honorary position it is at least doubtful 
whether Mr. Brun may be classed as a diplomatic officer in a 
representative capacity for Denmark or as a part of the official house- 
hold of the head of the diplomatic mission from that country to the 
extent of allowing him exemption to the payment of taxes on in- 
tangible property in the District of Columbia, from which he derives 
merely an income during his lifetime and provided, also, apparently, 
under the deed of trust, he is not to act as the head of such diplomatic 
mission. 

Regardless, however, of his diplomatic status, it is not apparent 
from the record as submitted why Mr. Brun should be granted ex- 
emption from taxation upon the fund in question. The tax, it ap- 
pears, is assessed against the trustee rather than against the bene- 
ficiary and it is admitted in the record, by all concerned, that but 
for the status of the cestwi que trust the corpus of the trust is prop- 
erly taxable in the District of Columbia. It is admitted, also, that 
there is nothing in the law which exempts diplomatic officers from 
taxation, the only basis being the extending to such officers the 
courtesy of international comity. Since no tax is assessed, levied, and 
collected on the income after it is received by Mr. Brun, it would 
appear that his status as a diplomatic officer, if in fact he has one, 
is duly respected and the courtesy of diplomatic immunity extended 
to him. However, in a case where the corpus of the fund is other- 
wise taxable, it is not believed that the privilege of his diplomatic 
status should be so extended as to exempt from taxation such corpus 
of the fund or the income therefrom while in the hands of the 
trustees. In this respect, the matter would appear analogous to the 
officer deriving an income from business enterprises in which he 
might engage in the District of Columbia. As to the head of the 
mission, it appears that the diplomatic immunity is absolute, but 
that does not extend to members of his official household, and even in 
cases of the head of a diplomatic mission engaging in business, the 
property is subject to judicial process in rem if the property may be 
reached without infringing upon his dignity as a representative of 
the foreign country and without interfering with the proper dis- 
charge of his duties as such. 

The practice of considering in cases of trust funds such as involved 
in the present matter that the tax is assessable against the trustee, 
regardless of the status of the beneficiary or cestui que trust appears 
to be proper and authorized under the law and no reason appears 
why an exception, as proposed by the corporation counsel, should be 
made in the present case. In view of the doubtful questions arising in 
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connection with the matter as herein pointed out and the doubtful 
precedent established by exemption, I am of the opinion it would 
appear advisable to require the payment of the tax by the trustee 
in this case, as heretofore, leaving it to those upon whom the tax 
is imposed to question the validity of the assessment and collection 
by judicial proceedings. 


(A-42449) 


FOREIGN SERVICE OF FICERS—COMPENSATION—DETAILS—TRANS- 
PORTATION OF DEPENDENTS OVER INDIRECT ROUTE 


In view of the modification of section 1740, Revised Statutes, by section 21 
of the act of February 23, 1931, 46 Stat. 1209, a Foreign Service officer 
may be detailed to perform temporary duty while en route to or from or 
between posts of duty and receive his salary and expenses of travel and 
subsistence over the indirect route rendered necessary thereby. 

As the transportation of dependents of Foreign Service officers is limited by 
the appropriations therefor to that required when going to and returning 
from posts of duty, any extra expense incurred by such dependents when ac- 
companying an officer upon an indirect route due to his detail to temporary 
duty en route is not chargeable to appropriated funds. 


Comptroller General McCarl to the Secretary of State, May 26, 1932: 
There has been received your letter of May 14, 1932, as follows: 


I present for your decision the question whether an ambassador or minister 
instructed by the Department of State to proceed by other than the most direct 
route in going to or returning from his mission, or in transferring from one 
mission to another, in order to consult and advise with other diplomatic officers 
or other officers of the Government, at international conferences, or otherwise, 
is entitled to his salary and expenses for travel and subsistence at the rates 
prescribed by law for the additional time and by the indirect route necessitated 
in complying with his instructions. 

In this connection, reference is made to section 1740, Revised Statutes (U. S. 
Code, title 22, sec. 121), which provides: 

“No ambassador, envoy extraordinary, minister plenipotentiary, minister 
resident, commissioner, chargé d’affaires, secretary of legation, assistant sec- 
retary of legation, interpreter to any legation or consulate, or consul general, 
consul, or vice consul shall be entitled to compensation for his services, except 
from the time when he reaches his post and enters upon his official duties 
to the time when he ceases to hold such office, and for such time as is actually 
and necessarily occupied in receiving his instructions, not to exceed thirty 
days, and in making the direct transit between the place of his residence, when 
appointed, and his post of duty, at the commencement and termination of the 
period of his official service, for which he shall in all cases be allowed and paid, 
except as hereinafter mentioned. And no person shall be deemed to hold any 
such office after his successor is appointed and actually enters upon the duties 
of his office at his post of duty, nor after his official residence at such post has 
terminated if not so relieved. But no such officer as is referred to in this 
section shall be allowed compensation for the time so occupied in such tran- 
sit, at the termination of the period of his official services, if he has resigned 
or been recalled therefrom for any malfeasance in his office.” 

Section 21 of the act approved February 23, 1931 (U. S. Code, Supp. V, title 
22, sec. 16) provides, however, that— 

“* * * any ambassador or minister or any Foreign Service officer of 
whatever class detailed for duty in connection with trade conferences or inter- 
national gatherings, congresses, or conferences, or for other special duty not at 
his post or in the Department of State, except temporarily for purposes of con- 
sultation, shall be paid his salary and expenses for travel and subsistence at 
the rates prescribed by law.” 

It is at times found desirable by the department that an ambassador or 
minister proceeding to his mission should proceed by an indirect route for the 
purpose of attending an international gathering, congress, or conference, or for 
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special duty in consultation with the head of mission or other officers of Gov- 
ernment at foreign capitals or other cities. It not infrequently happens that 
there are important negotiations pending, in connection with which a newly 
appointed ambassador or minister may receive valuable information and as- 
sistance from other officials of the Government of the United States if he is 
authorized to consult with them en route to his post; and on occasion it is 
equally important that an ambassador or minister retiring from his mission, 
or transferring to a new mission, should consult with other officials of the Gov- 
ernment of the United States at other foreign capitals or cities, in the interests 
of the United States. 

There can be no doubt as to the authority to instruct an ambassador or minis- 
ter on duty at his post to proceed on special duty to some other place for the 
purpose of attending any congress, conference, or international gathering or 
for other special duty in consultation with officers of the Government or others ; 
and in such cases the ambassador or minister is entitled to his salary and ex- 
penses for travel and subsistence at the rates prescribed by law. 

The only question is as to cases where the ambassador or minister is pro- 
ceeding to or returning from his mission, or transferring to another mission. 
The question here arises because of uncertainty as to whether the provisions 
of section 1740, Revised Statutes, remain in full force and effect. 

It is the opinion of this department that the effect of section 21 of the act 
of February 23, 1931, is to overcome any restrictions imposed by section 1740, 
Revised Statutes; and this, indeed, would seem to be the reasonable and desir- 
able interpretation in the best interests of the Government, since it would 
usually prove more economical to instruct the ambassador or minister to 
visit foreign capitals en route to his mission than to direct him first to take 
up his mission and then proceed to other places for conferences or consultation. 
The procedure would also in most cases be more desirable and beneficial to 
the Government for other reasons than that of economy of expenditure; like- 
wise in the case of an ambassador or minister proposing to retire, or to be trans- 
ferred to another mission. It would, of course, be possible under the statute 
that such ambassador or minister be instructed to proceed to other countries 
for consultation, and then return to his mission before proceeding on transit to 
the United States. But if the ambassador or minister might be ordered to such 
special duty while in transit, and receive his salary and expenses for travel 
and subsistence by the indirect route and for the additional time involved, 
it would be more economical, and usually more desirable and beneficial from 
the standpoint of the interests of the Government. 

If you decide that an ambassador or minister instructed by the Department 
of State to proceed for purposes of official business by other than the most 
direct route in going to or returning from his mission or in transferring from 
one mission to another, is entitled to his salary and expenses for travel and 
subsistence at the rates prescribed by law for the additional time and by the in- 
direct route necessitated in compliance with his instructions, I request you 
further to decide whether in such cases where the family of the ambassador 
or minister accompanies him, the additional transportation and subsistence 
expenses necessarily incurred by the family may be paid by the Government 
within the limits of the regulations. In this connection, it may be stated that 
the arrival of the family of an ambassador or minister at the post of his foreign 
mission in advance of the arrival of the ambassador or minister, might at times 
be unfortunate and embarrassing. 


Section 21 of the act of February 23, 1931, 46 Stat. 1209, specifical- 
ly authorizes the payment of compensation and expenses of travel 
and subsistence of any ambassador or minister or Foreign Service 
officer when detailed for duty in connection with trade conferences, 
gatherings, congresses, or conferences, or other special duty not at 
his post or in the Department of State. I find nothing in that 
section which would require that such details be made only after 
the officer has reached his post, and, accordingly, there would appear 
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to be no objection to authorizing the performance of such detail 
by an officer while en route to or from his post or in transit between 
posts and the payment of his salary while thus engaged. I have 
to advise, therefore, that to the extent that section 1740, Revised 
Statutes, is inconsistent with the provisions of section 21 of the act 
of February 23, 1931, it may be considered as repealed or modified. 

With respect to the family of an officer accompanying him by 
the indirect route necessary by such temporary detail, it may be 
stated that the appropriation for the transportation of families and 
effects of Foreign Service officers, act of February 23, 1931, 46 Stat. 
1313, provides only for the payment of such expenses “in going to 
and returning from their posts, including not to exceed $110,000 
incurred in connection with leaves of absence.” Such being the case, 
should the family of the officer accompany him on such temporary 
detail, the additional transportation and subsistence expenses so in- 
curred by the family would not be chargeable to appropriated funds. 
8 Comp. Gen. 178. 


(A-40900) 
WATER RIGHTS 


Appropriations for the establishment of a naval ammunition depot on public 
lands, withdrawn for that purpose from settlement, location, sale and entry, 
may not be used to purchase a vested water right enjoyed by a person in 
connection with her illegal possession of a part of the land, where it 
appears the water right is not required by the United States in connection 
with the establishment of the ammunition depot but that it is proposed 
to be purchased merely to extinguish such vested right of the occupant 
of the land in consideration for her peaceable removal therefrom to obviate 
the cost and delay of ejectment proceedings. 


Comptroller General McCarl to the Secretary of the Navy, June 1, 1932: 


Consideration has been given to your letter of February 13, 1932, 
as follows: 


Reference is made to the act of Congress approved May 29, 1928 (45 Stat. 
908), under the provisions of which the Secretary of the Navy is authorized to 
enter into contracts for the establishment and development of a naval ammuni- 
tion depot in the vicinity of Hawthorne, Nevada. In this connection your 
decision is requested as to whether the Navy Department has authority to 
pay out of the appropriation “Ammunition Storage Facilities, Navy” the sum 
of $500.00 to Caroline Stever in full satisfaction of her claim to certain water 
rights as hereinafter indicated. 

By Executive Order No. 4531 dated October 27, 1926, issued under authority 
contained in the act of Congress approved June 25, 1910 (36 Stat. 847), as 
amended by the act of August 24, 1912 (37 Stat. 497) and subject to any valid 
existing claims, certain lands in Nevada were withdrawn from settlement, loca- 
tion, sale, entry and all forms of appropriation and held for the exclusive use 
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and benefit of the U. S. Navy for the development of and use as an ammunition 
depot. Within the area thus reserved for the Navy is township 8 N., R. 29 E., 
Mineral County, Nevada. 

The Navy Department is at present giving consideration to the desirability 
of extinguishing certain mining claims and other existing rights within the 
limits of the said reservation. In the development of this naval reservation the 
Navy Department desires particularly to extinguish a certain water right that 
is claimed by one Caroline Stever and situated in township 8 N., R. 29 E., 
Mineral County, Nevada, within the boundaries of the naval ammunition 
depot. 

The source of title of Caroline Stever appears to be as follows: 

On September 14, 1915, the State engineer of Nevada approved the applica- 
tion of Charles Fristoe and F. B. House and issued Permit No. 2491 granting 
permission to appropriate the public waters of the State of Nevada in township 
8 N., R. 29 E., in the amount of 1.6 second-feet for irrigation and domestic 
purposes. Said permit was recorded among the land records of Mineral County. 
The permit is subject to cancellation upon failure to file proof of application 
of water to beneficial use. It appears that Caroline Stever purchased Water 
Right No. 2941, known as House Springs, on January 3, 1928. The reasonable 
and fair value of this right is estimated to be $500.00. The records indicate 
that Caroline Stever has no title to the land, nor could she have acquired any 
interest in the land subsequent to the issuance of the above-mentioned Executive 
order. Furthermore the alleged water right under existing laws of the State 
of Nevada appears to be subject to cancellation. 

In view of the doubtful character of the claim of Caroline Stever, consider- 
able correspondence passed between the naval authorities at Hawthorne and the 
United States attorney for the district of Nevada. As having a bearing on the 
existing rights of Caroline Stever, the United States attorney in his letter of 
April 24, 1931, to the inspector of ordnance in charge, naval ammunition depot, 
Hawthorne, Nevada, states: 

“As she (Caroline Stever) has no right or title to this land and is practi- 
cally a trespasser thereupon since the withdrawal act of October 27, 1926, and 
has no legal right to any land whatever, consequently, she could have no right 
to any water nor could she hold any water for irrigation purposes upon land 
that she did not have. 

“ Section 7894 of the General Laws of the State of Nevada reads: ‘ When the 
necessity for the use of water does not exist, the right to divert it ceases and 
no person shall be permitted to divert or use the water of this State except at 
such times as the water is required for a beneficial purpose.’ As she has no 
lands upon which to use the water then the necessity for the use of water does 
not exist and she has no bona fide water right at this time.” 

On November 12, 1931, all papers were transmitted to the Attorney General 
with the request for his opinion as to whether the said water right constitutes 
an encumbrance On the title of the United States, and, if so, what steps should 
be taken to remove the said encumbrance. 

In his reply of November 28, 1931, the Attorney General states: 

“The matter of the precise present interest of Caroline Stever presents some 
difficulty. She appears as the assignee of State Water Permit No. 2941, assigned 
by Emil Anderson who had acquired this permit by assignment from Charles 
Fristoe and F. B. House. The state engineer advised on October 29, 1928, that 
the permit which had then been assigned to Mrs. Stever, was in good standing. 

“ However, Mrs, Stever is apparently a mere squatter on the land, and as 
such is subject to ejectment whenever the United States concludes to move to 
thatend. If she is ejected from the land her water right would seem to neces- 
sarily terminate, as the use of such water is, under the laws of Nevada, appur- 
tenant to the place of use. A practical solution of the matter, therefore, might 
be had through the consummation of ejectment proceedings against Mrs. Stever, 
leaving her claims of water right to be eliminated as a result of ejectment.” 

The Attorney General also transmitted a memorandum prepared in the 
Department of Justice in connection with this subject matter, and in that con- 
nection attention is invited to the suggestion made therein as to whether the 
Navy Department would conclude to proceed in ejectment without first making 
some effort to deal amicably with Mrs. Stever. The suggestion referred to is 
incorporated in the following language: 

“Assuming that Mrs. Stever has a water right of some kind the Government 
is in a position to cause it to be of no possible value and finally to cease entirely 
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by evicting Mrs. Stever if she continues in possession of the land. Whether 
the Government wints to do this becomes a question of policy. It seems to me 
that the lady has some equities and that while the Government may deal 
harshly with her by removing her from the premises and thereby destroy 
her right, arrangements should be made whereby compensation of some kind, 
based upon equitable considerations, should be granted. Such arrangement pre- 
supposes a fund from which an award could be drawn. If there is no such 
fund then the alternative appears to be to appeal to Congress. 

“When I speak of Mrs. Stever as having some equities I have in mind nothing 
more than moral obligations. It is extremely doubtful that she would have any 
legal right to be compensated for any outlay of money in the maintenance of 
her water right. It was held in Ellis v. Sutton, 126 Miss. 102, 88 Southern 
519, that the title of the Government to public lands carries with it everything 
growing or affixed to the soil, and the fact that one in possession claiming title 
plants such lands to crops gives him no right to such crops, he being only a 
trespasser, and the land and crops belong to the Government.” 

The value of these water rights was arrived at by considering prices paid 
for property on this reservation in the same general vicinity as Mrs. Stever’s 
claim. The value of $7.50 per acre was considered as the value of the land in 
these cases. Using this as a value for land in all the cases under consideration, 
an approximate value of the water involved in these properties was determined 
and by comparison of the estimated volume of water in each case, an approxi- 
mate value of Mrs. Stever’s water right was arrived at. 

The fair value of Mrs, Stever’s water right determined in this manner is 
$500.00. This is the amount claimed by Mrs. Stever to have been paid by her 
for the water right and the possessory rights to the land. A settlement with 
Mrs. Stever for the sum of $500.00, and permission to move her house from 
Government land, for all equity she may possess in the property in question is 
considered a fair settlement. The Navy Department prefers to extinguish this 
claim in this manner by payment of $500.00 to Mrs: Stever if such payment 
is authorized rather than by resorting to ejectment proceedings that will entail 
necessary cost and expense and perhaps result in considerable delay in quieting 
the title in the Government. 


It does not appear from your submission that Mrs. Stever’s water 
right is either needed or wanted by the Government in connection 
with the establishment of the naval ammunition depot near Haw- 
thorne, Nev., authorized by the act of May 29, 1928, 45 Stat. 908, 
but that it is proposed to pay her $500 in extinguishment of such 
right as consideration for her removal from the Government’s land. 
It may be assumed that Mrs. Stever’s water right is a vested real 
property right and that pursuant to the provisions of section 2339, 
Revised Statutes, derived from the act of July 26, 1866, 14 Stat. 253 
(43 U. S. C. A. 661), she is entitled to be maintained and protected 
therein, Broder v. Natoma Water Company, 101 U. 8. 274; Adamson 
v. Irrigation Co., 12 Fed. Rep. (2d) 487, and that such water right 
would not be transferred or inure to the Government as appurtenant 
to the land merely by the removal of Mrs. Stever from possession of 
the land where the water is used. (In this connection, see Smith v. 
Logan, 18 Nev. 149, cited in the annotation to /saacs v. Barber, 30 
L. R. A. 665-678, for the proposition that where a person having no 
title to land appropriates water for its cultivation, his appropriation 
does not become appurtenant to the land so as to inure to the benefit 
of one who subsequently purchases the land from the true owner.) 
Her vested water right, however, gives her no right to continue her 
unlawful occupancy of the land, as against the Government, in order 
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to enjoy the benefit of the water right, and, therefore, can not serve 
as a basis for payment to her for removal from the land. From your 
submission it appears that the value to Mrs. Stever of her water 
right, and probably its very existence, depends on her continued 
occupation of the land where the water is used. If, as appears, she 
has no title to the land or right of occupancy as against the Govern- 
ment, her possession, on which the value and existence of the water 
right is predicated, is a trespass, and, as was said in Snyder v. 
Colorado Gold Dredging Co., 181 Fed. Rep. 62, 70, invelving a con- 
troversy as to water rights between two private parties: 

The law not only looks with great disfavor upon claims which are grounded 
in and sustained by a trespass, but regards them as of no validity against 
those whose property is the subject of the trespass, save w hen by acquiescence 
or neglect the right to object to it is waived or lost. * * 

As to the possible effect of any acquiescence by the Government in 
Mrs. Stever’s occupancy of the land or any possible moral obligation 
to her based on any such acquiescence or any equities created in her 
favor by reason of expenditures by her in connection with such occu- 
pancy and the incidental enjoyment of her water right in connection 
with such occupancy, attention is invited to Utah Power and Light 
Co. v. United States, 243 U. S. 389, 409, where Mr. Justice Van 
Devanter, delivering the opinion of the court, said: 

As presenting another ground of estoppel, it is said that the agents of the 
Forestry Service and other officers and employees of the Government, with 
knowledge of what the defendants were doing, not only did not object thereto 
but impliedly acquiesced therein until after the works were completed and put 
in operation. This ground also must fail. As a general rule, laches or neglect 
of duty on the part of officers of the Government is no defense to a suit by it 
to enforce a public right or protect a public interest. * * * And, if it be 
assumed that the rule is subject to exceptions, we find nothing in the cases at 
hand which fairly can be said to take them out of it as heretofore understood 
and applied in this court. A suit by the United States to enforce and maintain 
its policy respecting lands which it holds in trust for all the people stands upon 
a different plane in this and some other respects from the ordinary private 


suit to regain the title to real property or to remove a cloud from it. Causey v. 
United States, 240 U. S. 399, 402. 


If, as stated, Mrs Stever has no legal interest or title to the land 
in question, but is a mere trespasser on the land, it seems clear, 
having regard to the provisions of section 355, Revised Statutes, 
that no payment may legally be made to her in the nature of com- 
pensation for her removal from the land or as a compromise of 
any asserted right to remain there by reason of having purchased 
a “ possessory ” right (not valid against the Government), together 
with a water right, from a prior occupant. This is not to say that 
the outright purchase of the vested water right might not be author- 
ized under the appropriation in question if it could be established 
that her vested right to such water, that is, that actual use of the 
water to which she has a vested right, is acquired by the Government 
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in connection with the establishment of the naval ammunition depot, 
see 14 Comp. Dec. 724, even though such right might be lost to her 
at some future date on account of her failure or inability to make 
a beneficial use of such water, which circumstances, while having 
an important bearing on the present reasonable value of the water 
right would not necessarily negative her right to be paid such rea- 
sonable value. However, that is not the situation disclosed by your 
submission, from which it appears that the purpose of the proposed 
payment is to extinguish Mrs. Stever’s claimed equities on account 
of her purchase for $500 from a prior occupant of the possessory 
rights to the property, together with the water right, and as com- 
pensation for her removal from the land to obviate possible ejection 
proceedings, rather than to succeed to her right to use the water, 
and, accordingly, you are advised that on the facts submitted, 
the proposed payment is not authorized under the appropriation 
in question. 

With reference to the cost and possible delay incident to eject- 
ment proceedings to secure possession of the land, your attention is 
invited to United States v. Hodges, 218 Fed. Rep. 87, granting a 
mandatory injunction to restrain continuous trespass and waste upon 
public lands withdrawn from sale, etc., and devoted to governmental 
use, where it was said that— 

* * * Clearly the Government will not in such cases be held to the slow 
process of proceeding at law, the trespasser in possession pendente lite, but 
may summarily abate by all necessary force the invasion of its sovereignty 


and proprietorship, or may resort to equity for its suppression by an inter- 
locutory mandatory injunction and a final decree of abatement. * * * 


See, also Utah Power & Light Co. v. United States, 243 U. S. 389, 
where the Supreme Court of the United States not only affirmed 
decrees enjoining the continued occupancy and use of certain re- 
served Government lands without its permission, but held that the 
Government was entitled to compensation for such occupancy and 
use in the past. 

Your submission is answered accordingly. 


(A-42320) 


TRAVELING EXPENSES—TRANSFERS BETWEEN DUTY STATIONS 


In order to entitle an employee of the Government to reimbursement of trav- 
eling expenses incurred in connection with transfers between permanent 
duty stations, the order authorizing such reimbursement and directing 
the transfer must be signed by the head of the department or establish- 
ment, or by some officer authorized by law to act as such, prior to the 
performance of the travel and this requirement may not be disregarded 
in case of an emergency. 
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Comptroller General McCarl to the Attorney General, June 2, 1932: 


Consideration has been given your letter of April 20, 1932, as 
follows: 


Reference is made to notice of disallowance on voucher No. 20725 in the 
December, 1931, accounts of R. D. Allison, disbursing clerk of this department. 

On notice of exception dated March 5, 1932, items aggregating $14.29 were 
suspended in connection with the settlement of the above-mentioned voucher. 
By reply to exception dated March 31, 1932, there was forwarded to the 
General Accounting Office a memorandum dated March 14, 1932, from the 
director, Bureau of Investigation, which reads as follows: 

“With reference to your memorandum of March 10, 1932, relative to the 
transfer of official headquarters of Special Agent O. G. Hall from Cleveland, 
Ohio, to Detroit, Mich., November 20, 1931, upon an order directing the transfer 
dated December 3, 1931, you are advised that this action was taken in view 
of the fact that it was necessary to order the transfer verbally in an emer- 
gency situation and it was not possible to secure the written transfer until 
a subsequent date.” 

There was attached to the voucher at the time the same was forwarded 
to the General Accounting Office after payment by the disbursing clerk a 
copy of a letter dated December 3, 1931, which read as follows: 

“This is to advise you that your headquarters are hereby changed from 
Cleveland, Ohio, to Detroit, Michigan, effective November 20, 1931 

“This change is made for official reasons and not for your personal conven- 
ience. You will accordingly be allowed your necessary expenses in connection 
therewith. 

Very truly yours, 






































(Sgnd.) CHARLES P, SISSON, 
Assistant Attorney General.” 

The department is now in receipt of notice of disallowance dated April 16, 
1932, of items aggregating $14.29 in connection therewith, which notice of dis- 
allowance reads practically the same as the original notice of exception dated 
March 5. 

It will be noted that both the notice of exception and notice of disallowance 
read in part as follows: 

“Order issued prior to date of transfer signed by the Attorney General or 
Assistant Attorney General, directing such transfer * * 

This particular phrase is not understood. By tied to the act of 
February 23, 1931, 46 Stat. 1242, as cited in both notices, it is noted that the 
same reads as follows: 

“Appropriations * * * shall be available also for expenses of travel per- 
formed by them on transfer from one official station to another when authorized 
by the head of the department * * * in the order directing such transfer.” 

There is nothing in the act cited to require prior written authority. The 
department realizes that the General Accounting Office must require some 
evidence of the department’s compliance with the act in question and for that 
reason has furnished from time to time a copy of a letter signed by an Assistant 
Attorney General authorizing the change of headquarters from one point to 
another. In this case, however, the letter authorizing the change of head- 
quarters was dated December 3, 1931, and confirmed a verbal change of head- 
quarters made on November 20, 1931, which change as stated above was made 
in an emergency. Assuming however that had there been a requirement under 
the act referred to or the Standardized Government Travel Regulations that 
such authorization should be reduced to writing, it would not seem just to 
penalize a Government officer or employe for performing travel in an emergency 
and by verbal direction of the department. 

In view of the foregoing it will be greatly appreciated if you will reconsider 
the action of the General Accounting Office with a view to allowing the item 
in question. 


The emergency feature of the transfer of Special Agent Hall’s 
headquarters from Cleveland, Ohio, to Detroit, Mich., is not ex- 


plained nor is it stated who orally directed the change on November 
20, 1931. 
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The necessity for the prior and specific authority by the head of 
the department arises from statutory provisions, beginning with the 
act of December 22, 1927, 45 Stat. 50, and extended by the acts of 
December 20, 1928, 45 Stat. 1055; May 15, 1930, 46 Stat. 365; and 
February 23, 1931, 46 Stat. 1242. Section 2 of the last-mentioned 
act provides: 

Appropriations for the fiscal year 1932 available for expenses of travel of 
civilian officers and employees of the executive departments and establishments 
shall be available also for expenses of travel performed by them on transfer 
from one official station to another when authorized by the head of the depart- 
ment or establishment concerned in the order directing such transfer: Provided, 


That such expenses shall not be allowed for any transfer effected for the 
convenience of any officer or employee. 


The statute requires, as a condition precedent to making the appro- 
priation available, that the travel between official stations must have 
been authorized by the head of the department or establishment 
concerned “in the order directing such transfer.” Manifestly, the 
approval by the head of the department after the travel has been 
performed does not meet this requirement. 

While travel where no transfer of official headquarters is involved 
may be performed in an emergency without orders and subsequently 
approved under conditions given in paragraphs 5, 6, and 7 of the 
Standardized Government Travel Regulations, effective July 1, 1931, 
it has been held that the act of February 23, 1931, supra, requires 
that the order directing the transfer and specifically authorizing the 
expenses, must be issued before the travel is performed in the case 
of transfer from one official station to another, and this requirement 
may not be disregarded under the plea of an emergency. See 7 
Comp. Gen. 482, 689, 882; A-83731, April 13, 1981; A-83313, April 
14, 1981. 

Accordingly, the disallowance of credit in the accounts of Disburs- 
ing Clerk R. D. Allison, Department of Justice, in the sum of 
$14.29, must be, and is, sustained. The sum should be forwarded to 
this office without further delay. 


(A-42113) 


CONTRACTS—DELIVERY—FREIGHT CHARGES 


Where a contract for a tank car of gasoline requires delivery f. o. b. a designated 
shipping point, for transportation on Government bill of lading to des- 
tination, and the contractor delivers said shipment f. o. b. destination, 
freight prepaid, the contractor is entitled to reimbursement of only such 
freight charges as the Government would have been required to pay if 
delivery had been made in accordance with the terms of the contract and 
said shipment transported on a Government bill of lading from stipulated 
shipping point to destination. 
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Decision by Comptroller General McCarl, June 3, 1932: 

The Cooper Petroleum Co. applied April 8, 1932, for review of 
settlement No. 0274237 dated March 26, 1932, by which was dis- 
allowed the sum of $57.66 of its total claim for $149.92 as reim- 
bursement of the prepaid freight charges on one carload of gasoline 
furnished the United States Army Engineer Office, Memphis, Tenn., 


under War Department contract (without number) dated June 13, 
1931. 


Under the provisions of the contract the contractor agreed, for 
and in consideration of the payment of $0.0275 per gallon, to deliver 
f. o. b. cars El Dorado, Ark., one tank car of gasoline (approximately 


8,000 gallons), for shipment on Government bill of lading to Bridge 
Junction, Ark. 


Contractor appears to have completed its contract by delivery 
on June 27, 1931, of one tank car of gasoline, containing 8,111 net 
gallons, and payment therefor was made, July 21, 1931, on voucher 
No. 892, in the sum of $220.82, that being the full contract price 
for the quantity of gasoline delivered, less 1 per cent discount for 
prompt delivery amounting to $2.23. 

The claim of $149.92, of which $92.26 was allowed by said settle- 
ment of March 26, 1932, represents a part of the $163.55 railroad 
freight charges which were prepaid by the contractor on the said 


tank car gasoline shipment from Henderson, Tex., to Bridge Junc- 
tion, Ark. 


The facts relative to the claim were reported to this office on 
November 7, 1931, by the Army district engineer located at Memphis, 
Tenn. (Maj. Brehan Somervell, Corps of Engineers, U. S. A.), 
to be as follows: 


2. The facts in the case are as follows: 
a. The contract provided for one tank car of gasoline, f. o. b. car at point 
of origin, for shipment on a Government bill of lading, to Bridge Junction, Ark. 
b. The contractor was furnished Government bill of lading WE-41017, dated 
June 8, 1931, on which shipment was made over the Missouri-Pacific Railroad 
from El Dorado, Ark., to Bridge Junction, Ark. 

c. Upon receipt of the gasoline, a representative sample was taken from the 
car and tested in accordance with paragraphs 6 and 7 of the specifications 
reading as follows: 

“6. Gasoline purchased under this specification is described as ‘U. 8. Gov- 
ernment Motor Gasoline’ in Technical Paper 323 B of the Bureau of Mines, 
and shall conform to the current specifications of the Federal Specifications 
Board. 

“7. Upon receipt of the tank car of gasoline by the United States, a repre- 
sentative sample will be taken from the tank car and tested. Gasoline not 
conforming to the above specifications will be rejected.” 

d. As the test revealed that the gasoline was under the specifications, the 
ear was rejected and the contractor advised to make immediate shipment of 
another car of gasoline by prepaid freight to replace the rejected car, which 
he did, as evidenced by the receipted freight bill which is attached in support 
of his claim. In this connection, it will be noted that the shipment originated at 
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Henderson, Tex., instead of El Dorado, Ark., as stated in the contract, the 
former being located at a greater distance from Bridge Junction, Ark., than the 
latter place. It will also be noted that the amount of freight paid, namely 
$163.55, is in excess of the contractor’s claim of $149.92, which was understood 


to be the commercial freight rate on the car from El Dorado, Ark., to Bridge 
Junction, Ark. 


e. The rejected car of gasoline was diverted by the shipper to another point 
from Bridge Junction, Ark., and in order to avoid the payment of a local tariff 
from Bridge Junction, Ark., to its final destination, the contractor also as- 
sumed the payment of freight charges on the car over that portion of the route 
on which it moved under a Government bill of lading. 

f. The carrier, Missouri-Pacific Railroad Co., has waived claim for freight 
charges on Government bill of lading WE-41017, as indicated by a statement 
to this effect on the face of the related shipping order which is inclosed here- 
with. The original bill of lading, although tendered to the carrier, was never 
accepted, and it was, therefore, cancelled on Sept. 28, 1931. 


The commercial freight rate on gasoline, as authorized by the 
Southwestern Lines tariff 35-T, page 283, from El Dorado to Bridge 
Junction, Ark., is $0.275 per 100 pounds, applicable over the Mis- 
souri Pacific Railroad to Little Rock, and the Chicago, Rock Island 
& Pacific Railway from Little Rock to Bridge Junction. As both 
of said railroads were constructed with land-grant aids from the 
Government, all Government shipments over said railroads are en- 
titled to a land-grant deduction of 38.458 per cent from the 
commercial freight rates. 

The gasoline furnished under the contract was shipped from 
Henderson, Tex., to Bridge Junction, Ark., and contractor prepaid 
the freight charges thereon, amounting to $163.55. Under the 
terms of the contract, the said gasoline shipment should have been 
delivered to the Government, f. o. b. cars, El Dorado, Ark., for trans- 
portation on Government bill of lading to Bridge Junction, Ark. 
Had this been done, the amount of freight charges which the Gov- 
ernment would have been required to pay on said tank car shipment 
from El Dorado to Bridge Junction, Ark., would be $0.275 per 100 
pounds, less the land-grant deduction of 38.458 per cent, amounting 
to $0.10576, or $0.16924 per 100 pounds. The gross weight of said 
shipment is shown by the bill of lading to be 54,516 pounds. The 
amount of freight for which the Government would be liable, had 
said gasoline been shipped by Government bill of lading from El 
Dorado to Bridge Junction, Ark., would be $92.26. 

In view of the facts and circumstances, and the terms of the con- 
tract, as hereinabove shown, there is no authority to pay to the 
contractor any sum in excess of the $92.26 paid to it under said 
settlement of March 26, 1932, as reimbursement of the freight 
charges it was required to pay on the involved gasoline shipment. 


Accordingly, upon review, the settlement of March 26, 1932, must 
be and is sustained. 
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(A-42523) 
TAXES—FOREIGN—TELEGRAPH AND TELEPHONE MESSAGES 












































The tax imposed by the Government of the Dominion of Canada upon official 
telegraph and telephone messages of the Government of the United States 
may be considered as a part of the cost of the message and payable from 
the appropriation from which the message is payable. 


Comptroller General McCarl to the Secretary of State, June 3, 1932: 
There has been received your letter of May 19, 1932, as follows: 


The Canadian revenue act contains the following provision: 

“That on every cable and telegraph or radio message originating in Canada 
for which a charge of more than 15 cents is made, except press-association 
despatches, and on every long-distance telephone call originating in Canada 
for which a charge of more than 15 cents is made the sending company shall 
pay to the consolidated revenue fund a tax of 5 cents and may charge the same 
to the person paying the regular charges for such message.” 

There is no treaty provision exempting officers of this Government from the 
payment of such taxes on official messages and request is made by the district 
accounting and disbursing office at Ottawa for instructions as to the method 
you desire to have the officers in Canada follow in accounting for expenditures 
for such taxes. 


Your early consideration of this inquiry will be appreciated. 

It is assumed public-service companies collecting the Canadian 
tax on official messages of the Government will compute and include 
the same in their bills as part of the cost of the messages, and it 
is presumed, also, that a proper showing will be made in each in- 
stance as to what part of the bill represents the tariff cost of the 
message and the portion representing the tax. No reason appears 
why the matter may not be so treated in the accounting for payments 
of the tax thus made, it appearing that, in the final analysis, the 
tax imposed is an integral part of the cost of the message chargeable 
to the same appropriation bearing the cost of the message. 

The question submitted is answered accordingly. 


(A-30108) 


ACCOUNTING—CIVIL SERVICE RETIREMENT AND DISABILITY 
FUND 





As the Civil Service Commission is charged by law to maintain accounts and 
records of data considered necessary to determine individual rights under 
the civil service retirement and disability act and the Canal Zone retire- 
ment and disability act, said data must be furnished promptly to the 
Veterans’ Administration for the adjudication of claims arising under the 
acts and for the maintenance of accounts. 

Interest computations on transactions of the civil service retirement and dis- 
ability fund should be on the basis of a full year of 365 days instead of 
the 360-day year. 

Application for and collection of the purchase of service credits or redeposits of 
refunds are to be made through the administrative office. Determination 

of the amount of the lump-sum or installment payment shall be made by 


or under the regulations promulgated by the Administrator of Veterans’ 
Affairs. 
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Comptroller General McCarl to the Administrator of Veterans’ Affairs, 
June 6, 1932: 


For some time this office has had under consideration the ques- 
tion of an approved accounting system for the civil service retire- 
ment and disability fund and the Canal Zone retirement and 
disability fund that would enable the various offices concerned to 
perform the duties imposed by law and furnish adequate data for 
proper administration. After various conferences with officials of 
the Veterans’ Administration and Civil Service Commission, and 
a careful study of the questions involved, the following procedure 
and system of accounts, with details as set forth in attached outline, 
are proposed. 

The Civil Service Commission is charged with maintaining ade- 
quate records affecting individual rights under the retirement laws, 
and amounts deposited in the Treasury on account thereof are to 
be identified and reconciled with, and credited to, such individual 
accounts. 

The basic accounts so established will be used as the official record 
of civil employees’ Federal service and of contributions to, and pay- 
ments from, the civil service retirement and disability fund. . All 
matters affecting the retirement rights of employees and all payments 
from the fund on account of employees will be properly recorded on 
the individual accounts and records concerned. Such accounts will 
provide the full history of all transactions affecting each individual 
within the purview of the retirement acts. In.order that such 
records may serve the Veterans’ Administration for the prompt 
adjudication of claims, particularly for individuals nearing retire- 
ment age or applying for benefits on account of disability, steps 
should be taken promptly by the Civil Service Commission to verify 
such individual records with a view to insuring accurate accounts 
and service records for the employees concerned. 

Referring to the provision of paragraph 4 of General Regulations 
No. 59, Supplement No. 1, of February 28, 1929, which provides that, 
when advances of public funds are made to employees under provi- 
sions of the subsistence expense act of 1926, 44 Stat. 688, upon the 
security of, and up to the amount that has been deducted from, the 
salary, pay, or compensation of the applicant for credit in the civil 
service retirement and disability fund, “appropriate notations of 
amounts advanced and subsequently accounted for will be made on 
Standard Form No. 1056, retirement record card.” In view of the 
fact that Standard Form No. 1056 has been superseded by Civil 
Service Form 2806, the required notation should be entered on the 
individual account (Form 2806) of the employee concerned. 

The following forms are proposed for use in connection with the 
plan: 
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Title Exhibit 








. 2806 | Individual account and retirement record 








Nous aheebis es Sac ak ae 1 
ents, aso) meena Cer SMM eo. Sol lus ob ck echo cee cde ce 2 
i eepieeent esteem 3 
No. —— | Schedule of refund and/or estate claims. ___.__...-_-- Cee 4 
No. —— | Application for retirement _-_-_.................-.---.----- 5 
No. —— | Application for disability retirement -- -- -- rae 6 
No. —— | Schedule of retirement claims__..___......-_-.-----.----- 7 
No. i RENIN SoG Sn Dod Le wecindiwennwsescsanns 8 
No. 1070 | Schedule of civil service retirement and disability fund credits _ 9 


| 











If the above forms that have not been standardized prove to be 
sufficient for the purposes submitted, it is contemplated to stand- 
ardize same in due course. 

A general system of accounts will be maintained to show the status 
of the fund at all times. Contribution accounts will be maintained 
in detail by the Civil Service Commission and expenditure accounts 
by the Veterans’ Administration. In both offices summary accounts 
will be established for control and report purposes. 

The following accounts with the subsidiary records and posting 
media outlined in detail on Exhibit 10 are considered necessary for 
proper control and report purposes: 


01. Treasury cash. 

08. Disbursing officer’s cash. 

04. Deductions and collections in transit. 

09.6. Investments—Control. 

10. Interest earned but not received. 

45.1. Annuity expense accrued—Retired employees. 
45.2. Annuity payments. 

46.1. Interest expense accrued. 

46.2. Interest on refunds. 

46.3. Interest on annuity claims. 

47. Annuity expense accrued—<Active employees. 
60.1. Current claim pending. 

61. Retired employees’ equity. 

62. Liability reserve—Retired employees. 

62.6. Retired employees’ equity used to purchase higher annuities. 
63.1. Former employees’ contributions. 

63.2. Retired employees’ estates. 

64.1. Employees’ contributions, 

64.2. Interest liability. 

65. Liability reserve-—active employees. 

69. Current contributions. 

75.1. Tontine contributions. 

75.2. Interest income. 

75.3. Gifts. 

75.4. Government contributions. 

80. Surplus. 


All claims consist of three parts: (1) Application, (2) proof of 
claim, and (3) award. 

Applications originate from (1) former employees seeking refunds, 
(2) employees seeking retirement on account of age, (3) employees 
seeking retirement on account of disability, (4) heads of depart- 
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ments requesting the retirement of employees on account of dis- 
ability, (5) estates of former employees, and (6) estates of former 
annuitants. In the cases of (2) to (5), inclusive, the completed 
applications will be filled out by the applicants and forwarded 
through the administrative offices to the Civil Service Commission for 
information and/or proof of the claim. It is necessary to prove dis- 
ability before ordering the retirement and requesting the account of 
such employees to determine the amount of the annuity. Applica- 
tions from (6) estates of former annuitants will be filed with the Vet- 
erans’ Administration and paid on a separate schedule of refunds 
(Form ——) by changing the column headed “ Tontine deductions ” 
to “Accrued annuity.” 

When applications are received in the Civil Service Commission, 
the individual accounts and retirement records, duly certified, will 
be attached to the applications concerned, recorded on their related 
schedules by entering the name and total of the deductions, and for- 
warded to the Veterans’ Administration for adjudication. The 
application for disability retirement serves automatically as a notice 
to the Civil Service Commission to satisfy itself that the accounts 
and records concerned are complete in every way. 

When the applications with attached proofs are received in the 
Veterans’ Administration, the accounts will be completed by entering 
thereon, when necessary, collections made from claimants for the 
purchase of service credits not previously entered, etc., interest ac- 
crued to such claimants, other data necessary to determine the claim- 
ants’ equity in the fund, and the final action of the office in connec- 
tion with the claims. In the case of annuity, the amounts thereof 
and monthly installments will be stated on the individual accounts 
by showing the annuity and the portions chargeable to the 
Government and the employees’ equity, respectively. 

Completed schedules will be forwarded in triplicate, together with 
all related papers, to the General Accounting Office for preaudit. 
When the audit has been completed, the General Accounting Office 
will return the schedules and related papers to the Veterans’ Admin- 
istration for payment, as follows: 

1. Two copies of the schedules of annuity claims, together with the related 
papers, will be returned directly to the Veterans’ Administration. 


2. The third copy of the schedule of annuity claims will be forwarded to the 
Civil Service Commission for use as posting media. 

8. Original copy of the schedule covering refunds will be returned directly 
to the Veterans’ Administration. 

4. Two copies of the schedule covering refunds, together with all accounts 
and related papers, will be forwarded to the Civil Service Commission. 

5. The Civil Service Commission will withdraw the original account and one 
eopy of the schedule for its file, make a photostatic copy of the original 
account, and send such photostatic copy with one copy of the schedule and re- 
lated papers to the Veterans’ Administration. 


136605°—32——-31 











468 DECISIONS OF THE COMPTROLLER GENERAL 





It is noted that the present interest tables and procedure are 
predicated upon a 360-day year and a 30-day month and computed 
on even dollars only. In view of the fact that the law cites the rate 
of interest to be computed on the amounts deducted from the salary, 
pay, or compensation of employees for credit to the civil service 
retirement and disability fund and fixes the period for compounding 
the same, it is considered proper to follow the United States rule 
by computing the interest on the full amount and for a full year. 

The annuitant’s record will consist of the original individual 
accounts (Civil Service Form 2806), arranged in numerical or alpha- 
betical order, and a record of the monthly payments. Annually or 
upon death the equity of the annuitant as shown by the individual 
account will be reduced by the amount chargeable thereto, and the 
control and expense accounts will be adjusted by the summary of 
such postings. The paid checks will be filed in the General Account- 
ing Office in claim number order as shown by the “ File and check 
card,” Exhibit 8. Accounts of deceased annuitants will be trans- 
ferred from the account “61. Retired employees’ equity ” to the ac- 
count “63.2. Retired employees’ estates,” either through the use 
of a register or by listing directly in the accounts. 

Employees desiring to purchase service credits or to redeposit 
amounts previously refunded will make application therefor to their 
respective administrative officers. The amount due the civil service 
retirement and disability fund in such cases will be determined in 
accordance with regulations and/or instructions promulgated by 
the Veterans’ Administration. Collections of such amounts will be 
made in cash or by deductions on the pay rolls by the office having 
the custody of the individual account at the time the transactions 
occur. If received in cash, the amounts will be taken up on the 
schedule of civil service retirement and disability fund credits, Stand- 
ard Form 1070, by listing the name and amount with appropriate 
notations. If deducted on the pay roll, the retirement fund deduc- 
tion will be increased by the amount of such deduction and appro- 
priate entry made in the “ Remarks” column of the pay roll. In 
either case appropriate notation will be made in the account of the 
individual concerned and included in amount credited to such indi- 
vidual’s account and reconciled with Treasury deposits. A copy 
of a suggested Veterans’ Administration regulation (Exhibit 11) 
covering an acceptable procedure is furnished for your consideration. 

Inasmuch as it is desired to install this procedure and system of 
accounts on July 1, 1932, for the civil service retirement and dis- 
ability fund, and the Canal Zone retirement and disability fund, 
your earlier comments thereon will be appreciated. 

A similar letter of even date is written to the Civil Service 
Commission. 
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(A-42547) 


LEAVES OF ABSENCE—MILITARY—NAVAL RESERVE 


Under the act of February 28, 1925, 43 Stat. 1089, the right of civilian officers 
and employees of the Government who are members of the Naval Reserve 
to leave of absence with pay when employed under orders on training 
duty for periods not to exceed 15 days in any one calendar year, accrues 
only when in a duty status or receiving pay from the Government at the 
time of going on training duty. 


Comptroller General McCarl to the Secretary of the Interior, June 6, 1932: 


Consideration has been given to your letter of May 20, 1932, as 
follows: 


The general manager of the Alaska Railroad has submitted the question 
whether an employee may be granted leave with pay under circumstances stated 
as follows: 

An employee (station agent) who was granted leave without pay beginning 
February 7, 1932, on account of closing of stations during the winter, has 
applied for leave with pay during the period April 14 to April 28, 1932, under 
provisions of section 768, title 34 (p. 1135) U. S. Code. It appears that this 
employee, Mr. James A. Buchanan, is a lieutenant (jg) in the U. 8S. Naval 
Reserve and was ordered to report for training duty at naval radio station, 
Bremerton, Washington, and did report there April 14, 1932. 

I should be pleased to have your decision on the case. 


The act of February 28, 1925, 43 Stat. 1089, included as section 
768, title 34, U. S. Code, provides, in part, as follows: 


* * * Provided, That all officers and employees of the United States or of 
the District of Columbia, who are members of the Naval Reserve, shall be 
entitled to leave of absence from their respective duties, without loss of pay, 
time, or efficiency rating, on all days during which they are employed, under 
orders, on training duty for periods not to exceed fifteen days in any one 
calendar year. , 


The right to leave with pay under this statute accrues only when 
the officers and employees are in a duty status at the time they go on 
training duty. This is clearly evidenced by the use of the phrase 
“ without loss of pay, time, or efficiency rating.” That is, the statute 
could not possibly be invoked where an officer or employee, who is 
a member of the Naval Reserve, is not in a duty status or receiving 
pay from the Government immediately prior to the time the training 
duty begins. See generally 10 Comp. Gen. 116. The statute does 
not authorize pay for training duty, but simply saves civilian pay, 
etc., to which otherwise entitled for a period not in excess of 15 days 
in any one calendar year when undergoing training by reason of 
membership in the Naval Reserve. 

The question presented is answered in the negative. 


(A-19504) 


INDIAN AFFAIRS—SIOUX—CIVILIZATION BENEFITS 


Under section 17 of the act of March 2, 1889, 25 Stat. 894, providing for the 
allowance of civilization benefits to heads of families and single persons, 
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Sioux Indian allottees, the allowance of benefits descends to the heirs 
where the status of the allottee at the time of death entitled him so such 
benefits, but if the allottee at time of death did not have the required 
— no right to the benefits can be acquired by or descend to the 
eirs. 


Comptroller General McCarl to the Secretary of the Interior, June 8, 1932: 
There has been received your letter of April 28, 1932, as follows: 


Your decision is requested upon matter arising in connection with the 
administration of section 17 of the act of March 2, 1889 (25 Stat. 888-894), 
providing for the allowance of Sioux benefits. The act in question provides: 

“* * * That each head of family or single person over the age of 
eighteen years, who shall have or may hereafter take his or her allotment 
of land in severalty, shall be provided with two milch cows, one pair of oxen, 
with yoke and chain, or two mares and one set of harness in lieu of said 
oxen, yoke, and chain, as the Secretary of the Interior may deem advisable, 
and they shall also receive one plow, one wagon, one harrow, one hoe, one axe, 
and one pitchfork, all suitable to the work they may have to do, and also fifty 
dollars in cash; to be expended under the direction of the Secretary of the 
Interior in aiding such Indians to erect a house and other buildings suitable 
for residence or the improvement of his allottment; * * *.” 

This act was amended by the act of June 10, 1896 (29 Stat. 321-334), 
which provided that the commuted value in cash might be received in lieu 
of the articles enumerated in section 17 of the act of March 2, 1889. 

Your decision of August 6 [3], 1931, held that the decision of Comptroller 
Downey, dated May 11, 1915 (21 Comp. 806), remained in full force and effect 
as the provisions in the act of May 21, 1928 (45 Stat. 684), against inheritability 
are not applicable to persons covered by the act of March 2, 1889. In that 
case the allottee, a Pine Ridge Sioux, made application for benefits on August 
15, 1914. The application was approved on February 1, 1915, and payment 
was made by warrant in pursuance of the auditor’s settlement dated February 
26, 1915. The superintendent of the Pine Ridge agency, in a letter dated 
April 21, 1915, reported that the payee died on October 28, 1914, and can- 
cellation of the warrant was requested by the Secretary of the Interior. 

There are several cases now pending before this department which do not 
come within the facts on which the decisions above referred to were rendered, 
and it is requested that we be advised as to whether or not payment of benefits 
should be allowed in the following classes of cases: 

1, Indian allotted under the act of March 2, 1889 (25 Stat. 888-894), or the 
act of March 1, 1907 (34 Stat. 1049), and having the requisite status, now 
deceased, who made no application for benefits during life, but whose heirs 
now apply for the benefits which the deceased allottee might have received. 

2. Female Indian allotted under the act of March 2, 1889 (25 Stat. 888-894), 
or the act of March 1, 1907 (34 Stat. 1049), who at some time during the course 
of her life attained the required status to enable her to participate in the 
benefits but did not apply for them while single or head of a family and who 
now applies as 2 married woman with Sioux husband. 

3. Female Indian allotted under the act of March 2, 1889 (25 Stat. 888-894), 
or act of March 1, 1907 (84 Stat. 1049), who at some time during the course 
of her life attained the required status to enable her to participate in the 
benefits but did not apply for them while single or the head of a family and 
who died while married to a Sioux husband, and application is now being made 
by her heirs. 

See also decision of the Comptroller General dated February 1, 1929. 


1. As to cases coming under question No. 1, if the allottee was 
entitled to the benefits at date of death the case would appear to be 
similar to that involved in the Menard case covered by decision of 
this office under date of August 3, 1931, A-37784, that is to say, 
based upon the decision 21 Comp. Dec. 806, the right to the benefits 
would descend to the heirs. However, if the status of the deceased 
allottee at time of death was not that of the head of a family or a 
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single person entitled to the benefits under section 7 of the act of 
1889, no right can descend to the heirs, and in such cases the heirs 
would not be entitled to such benefits. 

2. A female Indian allottee now married to a Sioux husband has 
not the required status of either a head of a family or a single person 
entitled to the benefits under the act of 1889. The fact that she may 
have had the required status at some time during her life does not 
affect her present status which is not covered by the law. For that 
reason it must be held that she is not entitled to the benefits in ques- 
tion in her present status, merely because she may have had the 
required status at some time. 

3. Where a female Indian allottee died while married to a Sioux 
Indian the heirs are not entitled to the benefits. What is said in the 
second part of answer to question 1 is equally applicable here. Since 
the deceased was not entitled to the benefits as shown under 2 at the 
time of her death, because she did not have the required status at 
that time, no right could be acquired by or descend to the heirs. 
The fact that the deceased may have had the required status at some 
time during the course of her life does not affect her status at the 
time of her ceath, and her status at that time is that which 
determines the rights of the heirs. 

The questions submitted are answered accordingly. 


(A-42676) 


TRANSPORTATION—DEPENDENTS OF IMMIGRANT INSPECTOR ON 
CHANGE OF STATION 


The act of February 14, 1931, 46 Stat. 1103, is confined to “necessary travel 
on official business ” of a civilian officer or employee and does not authorize 
mileage where an employee’s automobile is used for transportation of his 
wife and dependent minor children when not accompanied by the employee. 


Comptroller General McCarl to the Secretary of Labor, June 9, 1932: 


There has been received your letter of May 25, 1932, 53400/211-A 
A&P, as follows: 


On April 11, 1932, Immigrant Inspector Karl I. Zimmerman was ordered 
transferred from Gloucester City, N. J., to Chicago, Illinois, and his transfer 
expenses were authorized in accordance with the provisions of General Order 
No. 178, which provides for the transfer of the wives and dependent minor 
children of employees and the shipment of their household effects, not exceed- 
ing five thousand pounds, at Government expense, when the transfer is made 
in the interests of the Government. 

As the interests of the service required Inspector Zimmerman’s early presence 
at Chicago, he was instructed to report there for duty on April 18, 1932. As 
Inspector Zimmerman owns a home in New Jersey and has two children, 
aged 18 and 13, attending school, it was impracticable for him in the short 
time available to dispose of his house and arrange to have his family accom- 
pany him to Chicago. 

Inspector Zimmerman has requested authority to use his personally owned 
automobile in transferring his wife and two children to Chicago, the car to 
be driven by his 18-year-old son, The distance from Gloucester City to Chicago 
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is 822 miles, and at 7¢ per mile the total cost to the Government would be 
$57.54. The railroad fare from Gloucester City to Chicago, plus Pullman, is 
$37.91 per person, which would make a total of $113.73 for Inspector Zim- 
merman’s wife and two children. 

In view of the language of the act of February 14, 1931, 46 Stat. 1103, which 
provides that “A civilian officer or employee engaged in necessary travel on 
official business away from his designated post of duty may be paid * * * 
not to exceed * * * [%¢ per mile for the use of his own automobile for such 
transportation * * * ,” a question has arisen as to whether Inspector Zim- 
merman may properly be authorized to transfer his family by automobile in 
view of the fact that he will not accompany them. 

Inspector Zimmerman desires to have his family join him in Chicago ‘about 
the middle of June, and your early decision is requested as to whether the 
department may authorize the use of his personally owned automobile in trans- 
ferring his family to his new official station, it having been determined that 
such mode of travel would be more economical and advantageous to the 
Government. 


The act of February 21, 1931, 46 Stat. 1205, provides that when 
inspectors or other employees of the Immigration Service and 
officers and employees of the Naturalization Bureau and Naturaliza- 
tion Service are ordered to perform duty in a foreign country or 
transferred from one station to another, in the United States or in 
a foreign country, “they shall be allowed their traveling expenses 
in accordance with such regulations as the Secretary of Labor may 
deem advisable, and they may also be allowed, within the discretion 
and under written orders of the Secretary of Labor, the expenses 
incurred for the transfer of their wives, and dependent minor 
children.” 

Paragraphs 4 and 10 of General Order No. 178, dated September 5, 
1931, issued pursuant to the act of February 21, 1931, referred to 
above, provide as follows: 

4. Actual subsistence expenses, as defined in the Standardized Government 
Travel Regulations, will be allowed the wives and dependent minor children 
of employees, not exceeding $6 per day each, while traveling within the conti- 
nental limits of the United States, Canada, Newfoundland, and Mexico, and 
an average of not to exceed $7 per day each while traveling elsewhere. 

10. When specifically authorized by the department, the use of a personally 
owned automobile in transporting an employee and/or his family, to his new 
post of duty will be allowed, and the traveler will be reimbursed for such 
transportation at the rate of 7¢ per mile, provided the employee is not accom- 


panied by any — who is not entitled to transportation at Government 
expense: * 


The act of a 14, 1931, 46 Stat. 1103, permits the payment 
of mileage for the use of privately owned automobile to “ a civilian 
officer or employee engaged in necessary travel on official business 
away from his designated post of duty * * * in lieu of actual 
expenses of transportation.” The payment of mileage in lieu of 
actual expenses of transportation is a commutation of such expenses, 
and may only be allowed in the cases coming specifically within the 
statute. 

The act of February 14, 1931, is confined to “necessary travel on 
official business” of a civilian officer or employee and can not be 
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extended to the family of the employee except where the family 
accompanies the employee. 

The act of February 21, 1931, does not allow mileage but provides 
for allowance of expenses incurred for the transfer of wives and de- 
pendent minor children. It would appear therefore that there is no 
authority for the provision in the regulations purporting to make the 
provisions of the act of February 14, 1931, apply to the family of an 
employee of the Naturalization Bureau and Naturalization Service, 
and to that extent said paragraph of the regulations is without effect 
and should be revised accordingly. 

However, since on change of station transportation of the wives 
and dependent minor children of officers and employees of the Nat- 
uralization Bureau and Naturalization Service is authorized by the 
act of February 21, 1931, the actual expense of transporting the 
wife and two dependent minor children of the employee, in his per- 
sonally owned automobile as proposed, is authorized so long as such 
expense does not exceed the cost by common carrier by the usually 
traveled route. See paragraph 12 of Standardized Government 
Travel Regulations for items which may be reimbursed when using 
automobile on actual expense basis. 


(A-41554) 
CONTRACTS—MISTAKE IN BID’ 


Where the accepted bid of a contractor for furnishing steel to the Government 
was subsequently found to have been based on an erroneous quotation of 
prices by a subcontractor, necessitating the procurement thereof by the con- 
tractor from another subcontractor at an increased price, there is no legal 
basis on which payment may be authorized to the contractor of any sum 
in excess of the amount stated in its contract. 


Decision by Comptroller General McCarl, June 10, 1932: 

The Miami-Holliday Steel Co. applied May 7, 1932, for review 
of settlement No. 0276818, dated April 28, 1932, by which was dis- 
allowed the sum of $142.47 of its total claim of $173.45 for complet- 
ing performance of its War Department Air Corps contract No. 
W-31-3891, dated June 22, 1931, for furnishing 220 feet of flat steel 
bars, 1% inch by 4 inches. 

Under the terms and conditions of the contract, the Miami-Hol- 
liday Steel Co. agreed, for and in consideration of the payment 
of $0.15 per foot, or a total of $33, to furnish to the United States 
Army quartermaster at Wright Field, Wright, Green County, Ohio, 
f. o. b. destination, 220 feet of flat steel bars, 4 inch by 4 inches, 
manufactured in accordance with the Government’s specifications 
57-107-15. 
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The record shows that there were 2061%% feet of flat steel bars 
(7% inch by 4 inches) delivered and accepted under said contract. 
Under the terms of the contract the contractor is entitled to be paid 
therefor at the rate of $0.15 per foot, amounting to $30.98. 

The contractor, however, asserts that it is entitled to an additional 
sum of $142.47 in excess of the contract price, or a total of $173.45 
for performance of its contract, inasmuch as it was required to pay 
a higher price for the steel bars furnished than had been anticipated, 
on account of the failure of its contemplated source of supply which 
necessitated its obtaining the required steel from another source at 
an increased price. 

It appears that the claimant submitted its bid price of 15 cents 
per foot for furnishing the required steel bars with the expectation 
that same could be procured from The Fitzsimons Co., Youngstown, 
Ohio, from whom it had obtained a price quotation thereon; that 
after its said bid had been accepted by the Government it was 
found that The Fitzsimons Co. had made a mistake in its price 
quotation in that the steel on which same was given would not meet 
the specification requirements of the Government; that, subse- 
quently, the claimant contractor procured the necessary steel bars 
meeting the contract requirements from the Cyclops Steel Co., Titus- 
ville, Pa., at an increased price over that quoted to it by The Fitz- 
simons Co., and delivered same to the Government under the 
contract. 

With reference to this matter, the claimant in letter of August 8, 
1931, to this office stated : 

On your invitation W-31-3891 covered by your order Number 31-3618 the 


mill whom we represent in this territory inadvertently quoted an incorrect 
price and we in turn made our quotation on the basis of their proposition plus 
our regular commission. 

We originally quoted this material on a unit price of 15¢ per foot for 200 
feet and was subsequently increased by Wright Field to 220 feet on which 
our quotation was $33.00. Enclosed is our invoice for $173.45 which we trust 
you will allow. We receive a commission of 10%, and we have absorbed the 


freight charge from the mill and also the delivery charge from Dayton to 
Wright Field. 


Again, in letter to this office dated May 7, 1932, relating to its 
claim, the claimant stated: 


We are returning herewith your check No. 13425 in the amount of $30.98 
tendered in settlement of your purchase order No. W-31-3891, dated June 22, 
1231, and kindly ask that you again review this matter as outlined below. 

Un your invitation No. W-31-3891, dated June 12th, we quoted a price of 
15¢ per foot and we actually shipped 220’ 11’’, which if figured at the 
price we inadvertently quoted of 15¢ per foot, amounted to $33.14, which we 
believe due us if it is necessary to make settlement on this basis. 

In view of the fact that we discovered our error immediately after receiving 
this order, we believe it honest and fair that we ask you to pay our cost price 
of $173.45, which was the prevailing market price covering this material at 
the time the contract was made, 





DECISIONS OF THE COMPTROLLER GENERAL 475 


The established rule is that the parties to a contract are bound 
to perform it according to its terms when they are sui juris, where 
the contract violates no rule of law or public policy, and where no 
fraud or imposition has been practiced, notwithstanding the contract 
may operate harshly or unjustly on one of the parties. Perform- 
ance is not excused by unforeseen difficulties, unexpected expenses, 
etc., unless the contract so provides. 13 Corpus Juris 627-635. 

It is a well recognized rule of law that where a contract contains 
an express stipulation as to the amount of compensation, such 
stipulation is conclusive on the parties and measures the amount 
of recovery for performance. 13 Corpus Juris 584; Brawley v. 
United States, 96 U. S. 168; and Simpson v. United States, 172 
U. S. 379. 

The contractor contends that as its accepted bid of $0.15 per 
foot for required steel bars was based on the price quotation it 
had obtained from the Fitzsimons Co., which was subsequently 
canceled by said company because of a mistake in said quotation, 
it is entitled to be paid for the steel delivered the increased price 
it was compelled to pay the Cyclops Steel Co. therefor which with 
a 10 per cent profit amounted to $173.45. 

While relief from mistakes may be had in some cases, there appears 
no lawful basis for relief in this case. It is only upon submission 
of the most convincing evidence of the intention of the parties that 
the accounting officers can allow payment contrary to the plain terms 
of a written contract. Officers of the Government are not authorized 
to modify the terms of a contract which has been entered into, if such 
modification will be prejudicial to the United States. The written 
contract is presumed in law to express the final understanding of 
the parties. The general rule of law is that a person is bound by an 
agreement to which he has assented, where this assent is uninfluenced 
by fraud, violence, undue influence, or the like, and he will not be 
permitted to say that he did not intend to agree to its terms. 
9 “ Cyc ” 288; 138 Corpus Juris 369. In order to authorize the correc- 
tion of a bid on the basis of a mistake alleged after acceptance, the 
evidence of the mistake must be such as to show conclusively that 
a mistake was made, in what it consisted, and how it occurred. In 
the instant matter, the facts of record clearly show that there was 
no mistake in the claimant’s accepted bid; that such bid was as 
intended, and that the basis of claimant’s request for an additional 
payment for the steel delivered, in excess of the stipulated contract 
price, was the refusal of its subcontractor to supply the required 
steel at the price it had quoted to claimant. The bid of the claim- 
ant appears to have been accepted in good faith without notice of 
any alleged error. In this connection, see 5 Comp. Gen. 605; 6 id. 
504; 10 id. 182; and decision of October 20, 1930, in A-33386. 
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With reference to the contractor’s contention that the quantity 
of steel delivered was 220 feet, 11 inches, the report of the adminis- 
trative officer, based on receiving report 32-1880, shows the actual 
quantity of steel bars delivered to be 206 feet, 6 inches. While 
claimant has disputed the fact as to the actual quantity of steel 
delivered, as reported by the contracting officer, the evidence does not 
show such fact to be erroneous, and it has long been the rule of this 
office to accept the report of the administrative officer on disputed 
questions of fact, in the absence of evidence sufficient to overcome 
the presumption of the correctness thereof. 5 Comp. Dec. 273; 18 
id. 649; and 3 Comp. Gen. 51. 

In view of the facts and circumstances, and the terms of the con- 
tract, as above shown, there is no legal basis on which payment may 
be authorized to the claimant of any sum in excess of the amount 
stated in its contract for the quantity of steel bars delivered there- 
under. 

Accordingly, upon review, the settlement of April 28, 1932, must 
be, and is, sustained. 

The check of the Treasurer of the United States for $30.98, in 
favor of claimant, and which accompanied the claimant’s letter of 


May 7, 1932, requesting reviews of this matter, is returned to the 
claimant. 


(A-42632) 


CONTRACTS—MISTAKE IN BID 


To permit the withdrawal of, or any change in, a bid after all the bids have 
been opened, on the ground of an alleged mistake in submitting the bid, 
there must be presented immediately such convincing proof of the existence 
and character of the mistake as to leave no room for doubt that there 
was a bona fide mistake in the bid and that the claim of mistake is not 
made for the purpose of obtaining some undue advantage, or to avoid the 
consequence of an ill-advised bid. 

Where a bidder employed an estimator to make up his estimates for the job 
and accepted such estimates and submitted his bid on the basis thereof, 
he must bear the consequences. The indication by the bidder, by red 
pencil markings, after the bids have been opened, that various items ap- 
pearing on the estimate sheets are too low, either as to quantity or unit 
price, without further explanation is not the submission of conclusive evi- 
dence of a mistake such as would authorize withdrawal or correction 
of the bid. 


Comptroller General McCarl to the Secretary of the Treasury, June 10, 1932: 
I have your letter of May 24, 1932, as follows: 


Under date of May 9, 1932, 24 proposals were received and opened for the 
construction of a post office at Elko, Nevada, ranging in amounts from $94,000 
to $149,577. The lowest proposal was submitted by the Carl C. Madsen Con- 
struction Company, of Denver, Colorado, in amount $94,000, guaranteed by 
a bid bond of $2,000. The second bid was submitted by A. M. Lundberg, of 
St. Louis, Missouri, in amount $103,800, guaranteed by a bid bond of $3,000. 
There is available for construction approximately $107,000. 
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The contract was prepared for the low bidder, but while it was held await- 
ing his financial statement, he wired on May 11 that he had made an error 
in his estimate due to the short time in which he had to bid, and requested 
permission to withdraw. The usual wire was sent him on May 12 for his 
original estimate sheets attested before a notary, showing clearly where the 
error was made. Under date of May 13, 1932, the contractor forwarded 
quantity survey and cost estimate made out by the American Estimating Com- 
pany, of Baltimore, with the statement that these estimates were purchased 
from the American Estimating Company, of Baltimore, which, it was assumed, 
was reliable and dependable; that this was their first experience with this firm, 
but they had resorted to this method because the plans were delayed in reaching 
them; and that prior to this they always made up their own estimates. They 
added they had no time to check the estimates before submitting the bid, and 
that the items ringed in red with a star indicated the items of quantity which 
they found in error. 

There are transmitted herewith the synopsis of bids with the bids, the low 
bidder’s wire of May 11 and the attested estimate sheets of May 13, 1932, 
with the request that you render decision as to whether or not the low bidder 
may be passed over and the award made to the second bidder. 

Rarly action will be appreciated in order to avoid further delay in the 
building program. 


Paragraphs 14 and 19 of the Standard Government Instructions 
to Bidders provide: 


14. Withdrawal of bids.—Bids may be withdrawn on written or telegraphic 
request received from the bidders prior to the time fixed for opening. Negli- 
gence on the part of the bidder in preparing the bid confers no right for the 
withdrawal of the bid after it has been opened. 

19. Errors in bid.—Bidders or their authorized agents are expected to ex- 
amine the maps, drawings, specifications, circulars, schedule, and all other 
instructions pertaining to the work, which will be open to their inspection. 
Failure to do so will be at the bidder’s own risk, and he can not secure relief 


on the plea of error in the bid. In case of error in the extension of prices 
the unit price will govern. 


As the low bidder in this instance did not request withdrawal of 
the bid prior to the time fixed for opening the question for con- 
sideration is whether there have been established such facts of mistake 
as to authorize withdrawal or correction of the bid. 

After all bids have been opened, as in this case, and bidders have 
ascertained the amount quoted by other bidders whereby there might 
arise a temptation to revise a bid either upward or downward as 
might serve the interests of the particular bidder, the permitting of 
any change in a bid is a matter for most serious consideration and 
such a situation makes necessary strict adherence to the well estab- 
lished rule that in order to authorize the correction or withdrawal 
of a bid before acceptance on the basis of a mistake alleged after 
the opening of the bids, the evidence of the mistake must be such 
as to show conclusively that a mistake was made, and there should 
be presented immediately such convincing proof of the existence 
and character of the error as to leave no room for doubt that there 
was a bona fide mistake in the bid and to remove any reasonable 
suspicion that the claim of error was for the purpose of obtaining 


some undue advantage or avoiding the consequence of an ill-advised 
bid. 
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In the case here presented it appears that 24 bids were received 
in response to the said advertisement ranging in price from the low 
bid of $94,000, submitted by the Carl C. Madsen Construction Co., 
to the high bid of $149,577. The second low bid was $103,800 and the 
third low bid was $109,000. It appears that the bids were opened 
May 9, 1932, that the contract was prepared for award to the low 
bidder but while being held for a financial statement from the bidder 
a telegram was received May 12, 1932, from said bidder advising 
that an error had been made in the submission of its bid, the alleged 
mistake being explained in letter of May 13, 1932, as follows: 


In reply to your instruction by telegram, we are inclosing herewith estimate 
of Elko, Nevada, P. O. job which we purchased from the American Estimating 
Company of Baltimore, Md. According to circulars and statements sent us 
by this firm, we assumed that they were reliable and dependable. This is our 
first experience of this kind, but we resorted to this method because the plans 
were delayed reaching us. 


Prior to bidding upon the Elko P. O. job, we have always made up our own 
estimate. 


We had made arrangements with the post office here to have the plans 
delivered by special delivery and in that way we received them Friday p. m., 
May 6th, but that did not allow us sufficient time to verify all price quotations 
and check all quantities before telegraphing bid. 

The items ringed in red with star # indicated items of quantities which we 
have found to be in error. The other items ringed in red represent our cor- 
rections, according to price quotations received up to and including May 13. 

We hope that we have made all facts clear to you and that we may be 
allowed to withdraw our bid. 


It is to be observed that the said bidder does not submit any evi- 
dence showing how the alleged errors occurred but has simply indi- 
cated by red pencil markings that various items appearing on the 
estimate sheet are too low either as to quantity or unit price. In 
other words, there is indicated nothing more than a difference in 
judgment between the bidder and its estimator—the one making the 
estimate on which the bid was based apparently being of the opinion 
that the various items are correct and proper, whereas the one who 
reviewed the estimates after the bids had been opened is of the opin- 
ion that the estimates on some of the items are too low, but no ex- 
planation of any error was submitted. There is to be noted, also, 
the bidder’s statement in the letter, supra, the corrections are made 
“ according to price quotations received up to and including May 13,” 
or four days after the bids were opened. 

It would seem clear that there has been established no mistake 
such as would authorize withdrawal or correction of the bid. The 
bid was as intended. If the bidder elected to employ some other 
concern to make up its estimates for the job and to accept such esti- 
mates and submit its bid on the basis thereof, it must assume the con- 
sequences thereof. The fact that the one who reviewed the esti- 
mates after the bids had been opened arrived at a different conclu- 
sion from that of the original estimator as to some of the quantities 
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or unit prices is not the submission of such convincing proof of the 
existence of an error as would authorize or justify relieving the 
bidder from the obligations under its bid. There is shown only a 
claim that the bid was ill-advised or not properly considered before 
being submitted, and the difference between the low bid and the next 
higher bid is not such as to establish that a contract on the basis of the 
low bid would be unconscionable. 

As was stated in 8 Comp. Gen. 397, the purchasing officers of the 
Government have other business than to act as guardian for those 
indulging in poor business methods and as the bid of the said Carl 
C. Madsen Construction Co. was not withdrawn prior to opening 
and there appears no bona fide mistake, the bid should be accepted. 
If the contractor fails and refuses to perform the work for the 
accepted bid price of $94,000, notice should be given to the said 
bidder and the work should be performed as the interests of the 
United States may require, demand to be made on the said Carl C. 
Madsen Construction Co. for payment of the amount of the Govern- 
ment’s damage as provided in the contract. The notice to the bidder 
should inform him to this effect. If the said Carl C. Madsen 
Construction Co. should refuse to pay the amount of the damage 
all the papers including the bond should be transmitted to this office 
in order that proper action may be taken to recover from the low 


bidder and its surety the loss sustained by the Government because 
of its failure to comply with the terms of the accepted bid and the 
conditions of its bond. The question presented is answered accord- 
ingly. 


(A-41504) 
CONTRACTS—WARRANTY—RETURN FREIGHT CHARGES 


Where the vendor agrees to furnish f. o. b. destination for a stipulated sum, 
a soil shredder capable of producing a prescribed quality and quantity of 
lawn dressing within a fixed time and, after test, the shredder fails to 
meet the contract requirements, the expense incident to its return to vendor’s 
factory is not a proper charge against the Government. 


Decision by Comptroller General McCarl, June 11, 1932: 

The Kemp Manufacturing Co., manufacturers of power soil shred- 
ders, has requested a review of settlement No. 0368607, dated March 
8, 1932, disallowing its claim for $28, as reimbursement of return 
freight charges paid on a soil shredder furnished to the Central 
Plains Field Station, Department of Agriculture, Cheyenne, Wyo., 
under proposal dated September 21, 1931, and acceptance thereof 
dated October 10, 1931, which shredder was returned to the claimant 
by the Government on November 12, 1931, freight collect. 
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The accepted proposal required delivery, f. o. b., Cheyenne, Wyo., 
of a— 


Portable machine capable of shredding or grinding soil, sod, strawy manure, 
leaf mold, etc., to a consistency suitable for use in greenhouse benches, nursery 
beds, or as lawn dressing. 


* » ” - * * - 
Capacity at least 5 cubic yards of material per hour. * * * 


It appears that after the shredder was received by the Government 
at Cheyenne on October 21, 1931, it was subjected to a practical test 
on October 26, 1931, with the result that it failed completely to grind 
the materials to a consistency suitable for use in greenhouse benches, 
etc., as specified in the contract. This fact was promptly brought 
to the attention of the claimant by letter of October 26, 1931, from the 
superintendent of the station, as follows: 


We received the soil shredder and tried it out this morning. It was tried on 
four different types of material—old cow manure from a cattle shed, old sheep 
manure from a corral, sod, and composted manure. On the old cow and sheep 
manure the machine delivered about 80% of the material unchanged. Lumps 
from the size of one’s fist to the size of one’s head travel up and over the 
shredding cylinder. 

On the compost it did much better but hardly any of the material is fine 
enough for a greenhouse bench. The capacity is also quite limited and one 
man can easily overfeed the machine. The only thing we can see to commend 
is the motor. 

It is possible that we are not operating the machine correctly, but can not 
see what else could be done to it to make it work better. 

After an hour’s trial we set it back in the shed as being entirely worthless for 
our purposes. We should appreciate any suggestions as to how this machine 
might be made to meet the specifications set forth in the bid. We have held 
up the fall work awaiting the delivery of this machine and are greatly 
disappointed that we can not now make use of it. Payment of the voucher will 
of course be withheld and unless the shredder can be made to operate as per 
specifications it will be returned at your expense. 


On November 12, 1931, the superintendent of the station, after 
receiving the claimant’s letters of October 29 and 30, 1931, which 
contained suggestions and instructions with respect to the use of 
the shredder, advised the claimant as follows: 

Upon receipt of your letters of the 29th and 30th of October we again tried 
out the Kemp Soil Shredder, following the instructions and suggestions therein, 
but met with no better results than before. The machine will not handle the 
clods of sheep manure or strawy manure, the materials with which we are 
working. 

The invitations for bids called for a machine “capable of shredding or 
grinding soil, sod, strawy manure, leaf mold, etc. to a consistency suitable for 
use in greenhouse benches, nursery beds, or as lawn dressing.” As the machine 
shipped us will not meet these requirements it is being returned to you to-day 


via Union Pacific system as per their straight bill of lading enclosed, freight 
charges collect. 


The claimant contends that because it has not received complaints 
from other customers who have purchased and used its shredder the 
difficulty experienced by the Government must exist in the kind of 
material that is being used by it and with which the claimant may not 
be acquainted, or because the material has not stood for a period of a 
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year or longer prior to being used, thus allowing an insufficient time 
for it to become thoroughly rotted, or because of climatic conditions, 
or because the grower in the greenhouse was either inexperienced or 
prejudiced against the shredder and was not properly operating it, 
for which reasons there should be an assumption of the return 
freight charges on the shredder by the Government. 

The contract was one of sale by description and the Government 
was not bound to accept the machine unless it conformed to the con- 
tract. Furthermore, such descriptions of the machine constituted 
a warranty that the machine would fulfill the stipulated require- 
ments, 55 C. J. 773, et seg., and under the provisions of the uniform 
sales act, in effect in Wyoming, 55 C. J. 46 (where delivery was 
made f. o. b.), and which govern the construction of the terms of the 
contract, 55 C. J. 214, a buyer may rescind the contract for breach 
of warranty even after acceptance of the goods and transfer of title. 
Where goods are rejected because not in accordance with the con- 
tract the buyer is under no obligation to return the goods but may 
simply refuse to regard them as his, and if the contract is rescinded 
for breach of warranty after the goods are accepted and the prop- 
erty passes to the buyer he is required only to return or tender back 
the goods to the seller at the place of delivery. See Williston on 
Contracts, sections 1462, 1463, and cases cited. Here there was no 
provision in the contract, either express or implied, that the stipu- 
lated performance was on condition that materials to be shredded 
should be allowed to stand and rot for a year or any other time prior 
to being shredded (see 55 C. J. 778, that a breach of warranty will 
not be excused because the conditions were not favorable if the seller 
did not specify in the agreement the conditions under which the 
machine was to be set up and operated), and from the administrative 
reports in the case it must be taken that the machine furnished did 
not meet the stipulated specifications. Under these circumstances 
it is clear that the Government, in any event, was bound to do no 
more than return the machine to the claimant at the point of delivery, 
that is, f. o. b. Cheyenne, and having done this, it is not responsible 
for the freight charges incurred on the return shipment from such 
point of delivery to the claimant’s factory. 

Accordingly, upon review, the settlement disallowing the claim 
for reimbursement of the freight charges must be and is sustained. 


(A-42382) 


RETIREMENT—CIVILIAN—DISPOSITION OF TONTINE COVERING 
TWO PERIODS OF SERVICE 


When an employee upon separation from the service does not withdraw the 
deductions from compensation to his credit in the civil-service retirement 
and disability fund, or if withdrawn subsequently deposits them upon 





482 DECISIONS OF THE COMPTROLLER GENERAL 


reentering the service, the entire accredited service is to be considered 
as an entity when adjudicating claims for refund of retirement deductions 
upon a subsequent separation from the service other than for retirement, 
and the character of the last separation from the service, only, is material 
in determining, under the provisions of section 12 (a) and (b) of the 
civil retirement act as amended by the act of May 29, 1930, 46 Stat. 476, 
whether the $1 per month, or tontine, should be refunded to the employee 
or retained and left to the credit of the retirement fund. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, 
June 13, 1932: 


In the audit of the accounts of J. B. Schommer, disbursing clerk, 
Veterans’ Administration, exception has been taken to so much of the 
refund of retirement deductions to Edith M. Strope (case R-347666), 
former kitchen helper at the Veterans’ Administration Hospital, 
Danville, Ill., voucher No. 7904, December, 1931 accounts, as repre- 
sents the tontine of $1 per month covering service from July 1, 1930, 
to March 16, 1931. 

Edith M. Strope was employed July 1, 1930, involuntarily separa- 
ted from the service March 16, 1931, because of reduction of force, 
reemployed, June 12, 1931, from which service she voluntarily 
resigned November 7, 1931. 

Section 12 (a) and (b) of the civil retirement act as amended by 
the act of May 29, 1930, 46 Stat. 476, provides as follows: 


(a) Under such regulations as may be prescribed by the Civil Service Com- 
mission the amounts deducted and withheld from the basic salary, pay, or 
compensation of each employee for credit to the “ civil-service retirement and 
disability fund” created by the act of May 22, 1920, covering service during 
the period from August 1, 1920, to the effective date of this act, shall be credited 
to an individual account of such employee, to be maintained by the department 
or office by which he is employed and the amounts deducted and withheld from 
the basic salary, pay, or compensation of each employee for credit to the 
“civil-service retirement and disability fund” covering service from and after 
the effective date of this act, less the sum of $1 per month or major fraction 
thereof, shall similarly be credited to such individual account. 

(b) In the case of any employe to whom this act applies who shall be 
transferred to a position not within the purview of the act, or who shall be- 
come absolutely separated from the service before becoming eligible for retire- 
ment on annuity, the amount credited to his individual account shall be 
returned to such employee together with interest at 4 per centum per annum 
compounded on June 30 of each year: Provided, That when any employee 
becomes involuntarily separated from the service, not by removal for cause 
on charges of misconduct or delinquency, the total amount of his deductions 
with interest thereon shall be paid to such employee: And provided further, 
That all money so returned to an employee must, upon reinstatement, retrans- 
fer, or reappointment to a position coming within the purview of this act, be 
redeposited with interest before such employee may derive any benefits under 
this act, except as provided in this section, but interest shall not be required 
covering any period of separation from the service. 


In determining whether the $1 per month, or tontine, was refund- 
able to this employee under these provisions of the statute, the admin- 
istrative office considered the two periods of service as separate and 
distinct from each other, and there was refunded the $1 per month 
covering the first period of service from which the employee involun- 
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tarily separated because of reduction of force, there being retained 
by the Government only the $1 per month covering the period of 
service from which the employee voluntarily resigned. 

There appears no basis in the law for such an application of the 
statute. All periods of accredited service, whether continuous or 
not, may be included in computing longevity under the civil retire- 
ment act, and it is specifically required that to receive benefits of 
retirement an employee separated from the service who is reinstated 
or reemployed, shall return the retirement deductions previously re- 
funded with interest before such employee may derive any benefits 
under the act, with certain exceptions not here involved. Therefore, 
when an employee upon separation does not withdraw the deduc- 
tions or if withdrawn subsequently deposits them upon reentering 
the service, the entire accredited service is to be considered as an en- 
tity when adjudicating claims for refund of retirement deductions 
upon a subsequent separation from the service other than for retire- 
ment, and the character of the last separation from the service, only, 
is material in determining whether the $1 per month, or tontine, 
should be refunded to the employee or retained and left to the credit 
of the civil service retirement and disability fund. For instance, 
in this case, as Edith M. Strope came within the purview of the 
retirement act under her second period of service or employment, 
the character of her last separation, or voluntary resignation, only, 
should have been considered in determining the disposition of the 
$1 per month, or tontine, on which basis refund to her of the $1 per 
month covering service from July 1, 1930, to March 16, 1931, should 
not have been made. However, in view of the administrative mis- 
application of the statute, this payment as well as other similar pay- 
ments heretofore made, will not now be further questioned in the 
audit, but adjustments hereafter should be made in compliance with 
this decision. 


(A-41774) 


PAY—NATIONAL GUARD—SICK IN HOSPITAL 


Under the provisions of the act of April 26, 1928, 45 Stat. 461, and regulations 
of the National Guard issued in pursuance thereof, injury or disease of 
members of the National Guard may not be considered in line of duty 
when existing prior to the encampment. 

Where the medical record in the case of a National Guard officer who was 
hospitalized at the termination of a 15-day period of encampment for 
arthralgia shows that the pathological condition probably causing the 
arthralgia existed prior to the time he reported for training duty, such 
disease may not be considered as having been incurred in line of duty and 
the continuation of pay and allowances after termination of the camp is 
not authorized. 


136605° —32——32 
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Comptroller General McCarl to Charles A. Wood, United States Property 
and Disbursing Officer, West Virginia National Guard, June 15, 1932: 


There has been received your letter of February 15, 1932, request- 
ing decision whether you are authorized to pay a voucher trans- 
mitted therewith for $358.60 in favor of Capt. Luther R. Lambert, 
M. C., Two hundred and first Infantry, West Virginia National 
Guard, representing pay and allowances from August 17, 1931, to 
September 19, 1931, while a patient at the Walter Reed General 
Hospital, Washington, D. C. 

Under General Orders No. 7, dated the Adjutant General’s Office, 
Charleston, W. Va., June 17, 1931, the Two hundred and first 
Infantry, West Virginia National Guard, was ordered to proceed 
to Camp Dawson for field training for the period August 2 to 
August 16, 1931, inclusive. It is stated that Captain Lambert, while 
performing duties as medical officer of the Two hundred and first 
Infantry, i. e., on August 7, 1931, developed neuromuscular pains in 
right leg and left shoulder; that a board of officers appointed under 
S. O. No. 4, Headquarters Two hundred and first Infantry, consist- 
ing of two line officers and one medical officer, found that the ailment 
was such that with the means and equipment available the case 
could be given proper treatment at the camp and that such treat- 
ment was given at Camp Dawson. The board further reported that 
the possible cause of the ailment was an infection of the tonsils or 
teeth and recommended further treatment. 

The officer was not hospitalized while attending the encampment, 
but on its termination August 16, 1931, drove or was driven to 
Washington, and applied, August 17, 1931, to the Militia Bureau for 
admission to Walter Reed General Hospital. 

The medical report in the case shows that Captain Lambert was 
a patient in Walter Reed General Hospital from August 17, 1931, 
to September 19, 1931, with the following diagnosis: 

* * * (1) Arthralgia, right hip and knee and left shoulder, moderately 
severe, cause undetermined. (2) Tonsillitis, chronic, follicular, bilateral- 
tonsillectomy, bilateral, 9/11/31, local anesthesia. (3) Dental foci of infec- 
tion: R-3 impacted, R-14 nonvital with periapical resorption—R-3 extracted 
8/28/31, conduction anesthesia, R-14 extracted 9/2/31, conduction anesthesia. 
Condition on discharge: 1-2-3—Cured. 

Arthralgia is defined on Gould’s Dictionary of Medicine, 6th edi- 
tion, as “ Pain in joint; gout, arthritis; rheumatism.” 

The medical report is to the further effect that, following the 
removal of the foci of infection, Captain Lambert stated that the 
pain disappeared completely and especially dated this disappear- 
ance of pain to the tonsillectomy on September 11, 1931. The report 
also states “ undoubtedly, the infected tonsils and dental foci existed 
prior to this officer’s reporting for active duty but were apparently, 
according to his statements, giving him no trouble.” That is, al- 
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though the medical report is that the cause of the arthralgia was 
undetermined, in fact it was but a symptom and not a disease. The 
medical report suggests that “the relief afforded to these symptoms 
by the removal of the foci of infection in tonsils and teeth made it 
appear reasonable to consider these foci as the etiological factors.” 
The act of April 26, 1928, 45 Stat. 461, provides, in part, that: 


Seo. 6. That officers, warrant officers, and enlisted men of the National 
Guard who suffer personal injury or contract disease in line of duty while 
en-route to or from and while at encampments, maneuvers, or other exercises, 
or at service schools, under the provisions of sections 94, 97, and 99 of the 
national defense act of June 3, 1916, as amended; * * * shall, under such 
regulations as the President may prescribe, when hospital treatment is necessary 
for appropriate treatment of such injury or disease, be entitled to hospital treat- 
ment, including medical treatment, at Government expense, until the disability 
resulting from such injury or disease can not be materially improved by 
further hospital treatment, and, during the period of hospitalization, to the 
same pay and allowances whether in money or in kind that they were entitled 
to receive at the time such injury was suffered or disease contracted, and to 
transportation to their homes at Government expense when discharged from 
hospital; they shall also be entitled to such further medical treatment for 
such injury or disease as is reasonably necessary after arrival at their homes 
under such regulations as may be prescribed by the President. * * * 


Pay is limited to a period of six months during the period of 
hospitalization. 


National Guard Regulations No. 62 provide: 


8. Line of duty.—a. The term “in line of duty ” does not mean merely that the 
person was on a duty status at the time injury was suffered or disease incurred, 
but that the injury or disease occurring while the person was on such duty 
status was incident to such duty and was not the result of misconduct on the 
part of the individual. Injuries suffered and diseases contracted while going to 
or returning from encampments, maneuvers, etc., by authorized transportation 
(see subpar. f below) and while at these encampments, maneuvers, etc., with- 
out misconduct on the part of the individual, are ordinarily in line of duty. 
Neither disease nor injury is in line of duty— 

(1) When existing prior to the encampment upon which engaged. 

+ * * * * oJ s 

mB a> # 

ce. While sick or injured not in line of duty not due to own misconduct.— 
Members of the National Guard under these circumstances are, during the 
continuance of the encampment, maneuver, or exercise under sections 94 and 97, 
or during the periods of attendance at a service school under section 99 of the 
national defense act, as amended, entitled to pay and allowances the same as 
if actually participating in such training. They are not entitled to either 
hospitalization, pay, or allowances after the expiration of the training periods 
upon which engaged. 


The officer dated the onset of his illness from August 7, 1931, or 
five days after reporting at the encampment for active duty, ascrib- 
ing the pain to a possible aggravation of the condition resulting 
from the infection of tonsils and teeth by exposure resulting from a 
storm the preceding night. The facts reported show indisputably 
that the infected tonsils and teeth existed prior to the officer’s re- 
porting for active duty and that immediately after the operation 
the pains disappeared, and it seems unquestioned that the pain 
claimed to have been first noticed August 7, 1931, at the encampment, 
was in fact a symptom of a preexisting pathological condition. 
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Under the law and regulations issued in pursuance thereof, a path- 
ological condition existing at or prior to the time that an officer 
of the National Guard reports for training duty may not be consid- 
ered as having occurred in line of duty and the continuation of pay 
and allowances after termination of the camp is not authorized. 
A-3651, dated September 5, 1924; 6 Comp. Gen. 20; 9 id. 236; 32 
Op. Atty. Gen. 193. You are not authorized to pay the voucher 
which is returned herewith. 


(A-42820) 


CUSTOMS SERVICE—BRIBES—COMPENSATION AWARDS 


Moneys received by customs officers as bribes under section 601 of the tariff act 
of September 21, 1922, 42 Stat. 986, are not funds upon which there is 
authority under section 619 of the same act for the awarding of compensa- 
tion to informers. 


Comptroller General McCarl to the Secretary of the Treasury, June 15, 1932: 


There has been received your letter of June 6, 1932, as follows: 


I am transmitting herewith the department’s file relative to the payment 
of compensation under section 619 of the tariff act to an informer in the case 
of Stephen Hedderton, who was arrested and convicted for violation of the 
tariff act of 1922. 

The defendant, it appears, was arrested in connection with the illegal conceal- 
ment and transportation of liquor imported contrary to law and offering the 
sum of $570.00 as a bribe to a customs officer. Mr. Hedderton was indicted for 
violations of section 601 of the tariff act of 1922, the national prohibition act of 
1918 and 593 (b) of the tariff act of 1922. The court sentenced the defendant 
to be imprisoned for a term of three months under the first charge, the second 
charge was dismissed and a suspended sentence was imposed under the third 
charge. 

No action was taken by the court relative to the disposition of the bribe 
money. The bribe money was deposited in the Treasury by the collector of 
customs at New York, April 22, 1929, and reported in “ Schedule 5, Abstract L, 
miscellaneous fines, collections etc., April 29, 1929, as bribes—$570.00.” 

The department requests your decision as to whether money tendered as a 
bribe in violation of section 601 of the tariff act of 1922 and covered into the 
Treasury as a customs receipt is to be considered a recovery under the customs 
laws within the meaning of section 619 of the tariff act. 

Please return the department's file with your reply. 


Additional facts in connection with the matter are stated in letter 
of March 4, 1932, from the customs agent in charge, smuggling 
investigations, at New York, to the Commissioner of Customs, as 
follows: 


In connection with the seizure of Q. M. & S. Car 4573, made by agents of 
this office at the Van Nest Station of the New York, New Haven & Hartford 
R. R. on November 2, 1928, at which time 99 barrels of Canadian ale and two 
trucks were seized, you are informed that the libel which had been filed against 
the trucks was dismissed by Judge Goddard on October 5, 1931. Permission 
was given to amend the libel, however, but in the meantime the claimant made 
an offer of $250, and this was accepted and turned over to the Federal 
Prohibition Administrator. 
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The information upon which this office predicated its action which resulted 
in the seizure of this Canadian ale and the two trucks was furnished by 
Lieutenant John T. Knox, of the New Haven R. R. police, 3150 Roberts Avenue, 
Bronx, N. Y., and in connection therewith he filed informer’s claim for com- 
pensation. 

Since the proceeds, $250.00, which had been offered for the trucks was sent 
to the Federal Prohibition Administrator and is not available, the question is 
raised as to whether Knox is entitled to 25% of the $570.00 which had been 
taken as bribe money. Your decision in this matter is requested, and it is 
urged, because of the fact that it is of the utmost importance that informers 
and particularly informers of the type of Lieutenant Knox be encouraged. 


Section 619 of the tariff act of September 21, 1922, 42 Stat. 988, 
provides : 

Any person not an officer of the United States who detects and seizes any 
vessel, vehicle, merchandise, or baggage subject to seizure and forfeiture under 
the customs laws and who reports the same to an officer of the customs, or who 
furnishes to a district attorney, to the Secretary of the Treasury, or to any 
customs officer original information concerning any fraud upon the customs 
revenue, or a violation of the customs laws perpetrated or contemplated, which 
detection and seizure or information leads to a recovery of any duties with- 
held, or of any fines, penalty or forfeiture incurred, may be awarded and paid 
by the Secretary of the Treasury a compensation of 25 per centum of the 
net amount recovered, but not to exceed $50,000 in any case, which shall be 
paid out of moneys appropriated for that purpose. For the purposes of this 


section, an amount recovered under a bail bond shall be deemed a recovery 
of a fine incurred. 


It should be noted that this section has particular reference to 
the awarding of compensation for information leading to the recov- 
ery of duties withheld, or fines, penalties, and forfeitures incurred, 
and the phrase “ amount recovered ” used in this section as a basis 
for the awarding of compensation must be considered as having 
relation to the same classes of recoveries, that is to say, duties with- 
held, fines, penalties or forfeitures incurred, except as to recoveries 
under bail bonds which are, also, specifically included in the last part 
of the section. There is no indication, however, that the “ amount 
recovered ” as appearing in this section was intended to cover also 
amounts offered to or received by customs officers as bribes and it 
must be held, therefore, that there is no authority of law for the 
payment of compensation as provided by section 619 of the tariff act 
of 1922, upon the amount of $570 received by the customs authorities 
under section 601 of the same act. Primarily forfeiture relates to the 
thing which would be the subject of customs duties, rather than that 
(the bribe) which is offered or received to permit the escape of the 
thing or person from the provisions of law. 

In connection with the disposition of moneys received as bribes, 
it was provided by the act of January 7, 1925, 48 Stat. 726, as follows: 

That hereafter all moneys received or tendered in evidence in any case, 
proceeding, or investigation in any United States court, or before any officer 
thereof, which have been paid to or received by any official as a bribe, shall 
after the conclusion and final disposition of the particular case, proceeding, or 
investigation in which it was received as evidence, be deposited in the registry 
of the court to be disposed of under and in accordance with the order, judgment, 


or decree of the said court, to be subject, however, to the provisions of section 
996 Revised Statutes, as amended. 
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The record in the present case does not disclose whether the money 
was tendered or produced in evidence in the court proceedings, but 
it appears that no action was taken by the court for the disposition 
of the same. Therefore, under the circumstances the depositing and 
covering of the money into the Treasury as “ Miscellaneous receipts ” 
as was done, was a proper disposition of the same. 

The question submitted is answered in the negative. 


(A-42618) 


COMPENSATION—ABSENCES—PART-TIME AND _ FEE-BASIS 
EMPLOYEES 


Deductions need not be made from the compensation of a so-called part-time 
employee of the Veterans’ Administration who was employed under ap- 
pointment to make all X-ray and laboratory examinations for a regional 
office, for periods of absence while attending court as a Government wit- 
ness in war risk insurance suits, it appearing that he had made suitable 
arrangement for the furnishing, during his absence, of the X-ray and 
laboratory examination service which he had agreed to furnish. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, 
June 16, 1932: 


I have your letter of May 24, 1932, requesting decision whether 
there should be applied to a case set forth in your letter the decisions 
of February 10, 1931, A-35191, and January 7, 1932, 11 Comp. Gen. 
260, which held that part-time and fee-basis employees of the Vet- 
eran’s Bureau are not entitled to the compensation attached to their 
positions during the time they are appearing as witnesses and being 
paid a fee therefor under the provisions of section 19 of the World 
War veterans’ act, as amended by section 4 of the act of July 3, 
1930, 46 Stat. 993, which provides as follows: 

Part-time and fee-basis employees of the bureau in addition to their 
regular travel and subsistence allowance, when ordered in writing by the 
director to appear as witnesses in suits under this section, may be allowed, 
within the discretion and under written orders of the director, a fee in an 
amount not to exceed $20 per day. 

The case set forth in your letter is that of Dr. Little B. Neal, who, 
it appears, was employed under appointment to make all X-ray and 
laboratory examinations for the regional office at Jackson, Miss., 
with compensation fixed at the rate of $3,000 per annum, four hours 
per day, using his own equipment and assistants. 

Doctor Neal having been directed to appear as a witness in suits 
under section 4 of the act of July 3, 1930, supra, the question has 
arisen whether there must be deducted from his compensation for 
X-ray and laboratory examinations, a proportionate amount for 
each day for which he received a witness fee. 





DECISIONS OF THE COMPTROLLER GENERAL 489 


The doctor has explained that during his absence in attendance 
at court as a Government witness, the X-ray and laboratory work 
goes on the same as if he were present. In other words, the arrange- 
ment seems to be rather in the nature of a contract to furnish the 
Government X-ray and laboratory examinations not in excess of 
four hours per day for a lump sum of $3,000 per annum and is 
essentially different from an arrangement under which a physician 
is employed on a part-time basis to treat patients when called upon 
to do so—making it necessary for the Government to engage the 
service of some other physician should the need for treatment arise 
during the absence or nonavailability of the part-time physician. 

The reason for the rule set forth in the decisions of February 10, 
1931, and January 7, 1932, swpra, was that in the cases giving rise 
to said decisions, no service was rendered under the part-time employ- 
ment during the periods for which the witness fees under the author- 
ity of section four of the act of July 3, 1930, were paid, rendering 
it necessary to pay substitutes for service needed during the absence 
of the part-time employees. 

No such reason appears in the case presented in your letter. The 
service under the so-called part-time employment goes on as usual 
during the absence of Doctor Neal and there arises no necessity for 
the employment of a substitute. 

You are advised that deductions need not be made from the com- 
pensation of Doctor Neal for X-ray and laboratory examinations for 
periods of his absence while attending court as a Government witness 
in war risk insurance suits, provided he makes suitable arrange- 
ment for the furnishing, during his absence, of the X-ray and labora- 
tory examination service which he has agreed to furnish. 

The question presented is answered accordingly. 


(A-23419) 
STATE TAX ON GASOLINE 


The fact that the State of South Carolina refuses to honor a tax exemption 
certificate given to a retail dealer from whom the United States has pur- 
chased gasoline tax free does not make the Federal Government liable to 
the dealer for the tax on such purchase. 


Comptroller General McCarl to the Secretary of Commerce, June 18, 1932: 


There has been received, presumably by your direction, the follow- 
ing letter from the disbursing agent, United States Coast and 
Geodetic Survey: 

For the information and instruction of this office as to the proper course to 


be pursued in tbe instant and similar cases, there is forwarded herewith a cer- 
tificate of U. 8S. Government Motor Fuel Tax Exemption No. C—85658, covering 
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the purchase of 9 gallons of gasoline at .146 per gallon, $1.31, from the Maine 
and Oakland St. Station of the Sumter Motor Inn by Lieut. C. D. Meaney. 
There is also attached bill of the above referred to company for 54¢ as tax on 
9 gallons at 6¢ per gallon and letter of the South Carolina Tax Commission, 
dated May 20th, addressed to this office. This purchase was not made as a 
result of a contract but in the open market and tax was exempted when making 
the purchase as shown by the enclosed certificate. 

As stated above, this office desires instruction as to the procedure to be 
followed in such cases. 

In addition to the tax exemption form and invoices of the dealer 
for 54 cents as State Tax upon nine gallons of gasoline, there was in- 
closed a letter from the chairman, South Carolina Tax Commission, 
addressed to the disbursing officer, stating that the exemption blank 
can not be honored as the purchase was made from an itinerant 
dealer. 

As the Federal Government is entitled to purchase gasoline free 
from any State tax (see case of the Panhandle Oil Company v. Mis- 
sissippi, 277 U. S. 218), and has done so in this case, there is no 
authority for payment to the dealer of the tax in question. See de- 
cision to you of February 12, 1932, A-23419, with respect to a similar 
situation in the State of Massachusetts. 


(A-41028) 
MILEAGE—OFFICERS OF THE COAST GUARD 


The act of June 12, 1906, 34 Stat. 246, extended to officers of the Coast Guard 
by the act of June 10, 1922, 42 Stat. 631, requires that payment of mileage 
accounts of officers shall be made according to distances computed over 
the shortest usually traveled routes as established and by mileage tables 
prepared under the direction of the Secretary of War, and there is no 
authority for the computation of mileage under the cited acts on any other 
basis, whether the distance actually traveled be more or less than over 

the route so established. 


Comptroller General McCarl to the Secretary of the Treasury, June 18, 1932: 

There has been received your letter of May 10, 1932, requesting 
reconsideration of the decision A-41028, April 20, 1982, addressed to 
W. H. Webb, pay and allowances officer, United States Coast Guard, 
sustaining the disallowance of $8.16 as excess mileage paid by him to 
Boatswain (L) M. G. McCune, United States Coast Guard, for 
travel performed from Watertown, N. Y., to Detroit, Mich., as per 
voucher No. 3048, in his April, 1931, accounts. Mileage was paid 
by route of actual travel via Toledo, Ohio, and was allowed on the 
basis of the shortest usually traveled route via Buffalo, thence 
through Canada, as per the Official Table of Distances, the difference 
being disallowed. 

The act of June 12, 1906, 34 Stat. 246, in providing for the payment 
of mileage to officers of the Army, required that the distances be 
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computed and mileage paid over the shortest usually traveled routes, 
and further: 


* * * and payment and settlement of mileage accounts of officers shall be 


made according to distances and deductions computed over routes established 
and by mileage tables prepared by the Paymaster General of the Army under 
the direction of the Secretary of War, * * *. 


This act was by the act of June 10, 1922, 42 Stat. 631, extended to 
officers of the Coast Guard. 

The above quoted provision as to the basis for payment of mileage 
is mandatory, and there is no authority for the payment of mileage 
under the cited acts of 1906 and 1922 on any other basis, whether 
the distance actually traveled be more or less than the shortest usually 
traveled route as established and published under the direction of 
the Secretary of War, known as the Official Table of Distances. See 
7 Comp. Gen. 498; A-41436, April 22, 1932. 


The conclusion sustaining the disallowance is, therefore, adhered 
to. 


(A-42699) 


TRAVELING EXPENSES—TRANSFERS BETWEEN DUTY STATIONS 


When an employee is directed to perform travel between two duty stations 
with the intent of transferring him permanently to the new station, his 
travel and subsistence expenses incurred upon such travel may not be 
reimbursed when not so stated in his travel orders, and it is immaterial 
in that respect that the date upon which his transfer is to become effective 


was administratively fixed at a time subsequent to his arrival at the new 
station. 


Decision by Comptroller General McCarl, June 20, 1932: 


Review has been requested of the action of this office in refusing 
to certify upon preaudit a voucher in favor of Homer C. King, an 
employee of the Interstate Commerce Commission, for $39.36 as 
reimbursement of expenses incurred in effecting his transfer from 
Atlanta, Ga., to Washington, the order directing his transfer not 
specifically authorizing such reimbursement. 


In support of the request for review, there has been furnished 
the following statement of facts: 

* * * Mr. King.was a district inspector under the jurisdiction of the 
Bureau of Locomotive Inspection. His headquarters were Atlanta, Georgia, 
and he was assigned to territory covering the southeastern part of the United 
States, including the State of Virginia. Within this territory he was free to 
travel as the work of his office required on a general travel order issued by the 
chief inspector covering the fiscal year 1932. When it was decided to transfer 
Mr. King to the Bureau of Service, the commission desired to have him report 
to the Bureau of Service at the earliest possible date, which was found to be 
September 8. The Bureau of Locomotive Inspection was to pay his salary 
and expenses up to and including September 7, and for that reason Mr. Pack 
ordered him to report in Washington as per copy of the telegram attached to 
the account. In view of the fact that Mr. Pack had full authority to order 
Mr. King to report in Washington, and the transfer to the Bureau of Service, 
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which is a part of the general appropriation, induced the commission to be- 
lieve that the usual order covering a change of headquarters was not necessary. 
It will be noted by copy of order transferring Mr. King from an inspector of 
locomotives, assigned to the Bureau of Locomotive Inspection to fill a vacancy 
as service agent in the Bureau of Service, that no mention is made of head- 
quarters. This was done because it was understood that Mr. King would be 
in Washington on or before September 8, and that an order making change of 
headquarters, and providing for the expenses of such change was unnecessary. 
Had the commission understood the attitude of the General Accounting Office 
in the matter, a different order would have been drawn because there was no 
thought of requiring Mr. King to put himself in Washington at his own ex- 
pense. While the change of Mr. King from Bureau of Locomotive Inspection 
to the Bureau of Service resulted in an increase in salary, the transfer was 
made entirely for the good of the commission; and had the commission re- 
alized that there would have been any question regarding the payment of this 
expense account, an order changing his headquarters would have been drawn 
prior to the transfer from the locomotive inspection appropriation to the 
general appropriation. 


Section 2 of the act of February 23, 1931, 46 Stat. 1242, provides: 


Appropriations for the fiscal year 1932 available for expenses of travel of 
civilian officers and employees of the executive departments and establishments 
shall be available also for expenses of travel performed by them on transfer 
from one official station to another when authorized by the head of the depart- 
ment or establishment concerned in the order directing such transfer: Provided, 
That such expenses shall not be allowed for any transfer effected for the con- 
venience of any officer or employee. 


In the absence of statutory authority such as that found in the act 
of February 23, 1931, swpra, an employee is not entitled to reimburse- 
ment for expenses incurred in effecting a transfer from one official 


station to another. 5 Comp. Gen. 804. While the statute quoted 
authorizes the use of travel expense appropriations for expenses 
incident to transfer between official stations, such reimbursement is 
conditioned upon its being authorized “in the order directing such 
transfer.” The transfer in this case was directed by order of Sep- 
tember 1, 1931, as follows: 


SEPTEMBER 1, 1931. 
The subject of employees being under consideration, it is ordered, that 
Homer C. King, an inspector of locomotives at $4,000 per annum, assigned to 
the Bureau of Locomotive Inspection be, and he is hereby transferred to fill 
a vacancy as a service agent in the Bureau of Service at $4,600 per annum, 
effective September 8, 1931. 
By the commission: 
(Signed) Grorce B. MoGrnry, 
Secretary. 


The employee was notified thereof by telegram dated September 1, 
1931, as follows: 
Homer C. Kine, 
Three thirty-two Post Office Building, Atlanta, Georgia, 


Be in Washington morning September eighth ready for duty with Bureau 
of Service to which you have been transferred. 
Pack. 


The employee left Atlanta September 5, 1931, and arrived in 
Washington, D. C., September 6, 1931. The requirements of the 
statute can not be avoided by administrative action in attempting to 
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postpone the effective date of transfer until the employee has arrived 
at his new station, especially so when the travel is performed with the 
knowledge that his transfer will become effective after arrival at the 
new station. 

Upon review, refusal to certify this voucher must be and is sus- 
tained. 


(A-42742) 


MILEAGE FOR USE OF PRIVATELY OWNED AUTOMOBILE 


The act of February 14, 1931, 46 Stat. 1108, which provides for payment of 
mileage for use of an employee’s own automobile when engaged in neces- 
sary “travel” away from designated headquarters, does not authorize 
mileage for the use of the employee’s car while on trips to his home town 
for week-ends, or for travel out from his residence while on such trips. 


Comptroller General McCarl to the Secretary of Agriculture, June 21, 1932: 

There has been resubmitted to this office by the Division of Plant 
Quarantine and Control Administration, Department of Agriculture, 
for preaudit, the claim of C. T. Cordill, scientific aide, for $7.63 as 
mileage for the use of his privately owned automobile during the 
month of March, 1932. This claim was originally submitted for 
preaudit and returned without certification April 21, 1932, upon 
the ground that the employee was not in a travel status. The same 


voucher has been returned by the Director of Personnel and Business 
Administration, with an unsigned memorandum attached thereto 
bearing date of April 25, 1932, as follows: 


The attached account is again submitted to the General Accounting Office 
on appeal. The use of personally owned automobile was the cheapest means 
of transportation which was available in the performance of the work to 
which this employee was assigned. In the sparsely settled desert country of 
the Imperial Valley of California there are no regularly established bus lines 
or other means of transportation between the points visited. It was necessary 
that some Government employee perform this travel in order to carry out 
the work in connection with the eradication of the Parlatoria date scale. 
There were no Government-owned automobiles available for the use of this 
employee in performing this travel. 

The decision of the General Accounting Office in this case is that an em- 
ployee is not in a travel status when absent from headquarters for 10 hours 
or less between 8 a. m. and 6 p. m., and, therefore, may not be reimbursed 
for use of personally owned automobile on a mileage basis. This ruling 
apparently follows the Comptroller’s decision of September 30, 1924 (4 Comp. 
Gen, 331), wherein it was held that an employee who is absent from his 
official station on official business for a period of 10 hours or less between 
the hours of 8 a. m. and 6 p. m. is not in a travel status and is consequently 
not entitled to reimbursement for any subsistence expenses incurred during 
such absence. It does not appear logical, however, to apply this ruling to 
the use of a personally owned automobile for the following reasons: 

Assuming that there is merit in the claim that when an employee is in 
a travel status 10 hours or less between the hours of 8 a. m. and 6 p. m. he is 
not put to any expense for subsistence over and above that which he would 
have incurred had he remained at his official station, this does not apply 
in connection with the use of a personally owned automobile for the reason 
that when the automobile is operated there is additional expense incident to 
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such operation over and above the expense which would have been incurred 
had the automobile remained at the official station in disuse while the employee 
was performing his daily duties. 

It appears to be a fact that C. T. Cordill was put to additional expense by 
the use of his personally owned automobile in the travel indicated in the 
attached account. The decision of the Comptroller General shown at 4 Comp. 
Gen. 331 calls attention to a well-established fact that “* * * the purpose 
of travel allowance is to reimburse an employee for any additional necessary 
expenditures that he has made through travel on the public business * * *.” 

In all fairness it must be held that C. T. Cordill was put to additional 
necessary expense in the performance of his official duties on March 5, 12, and 
19 because of the use of his personally owned automobile. 

Under the conditions of travel in the Imperial Valley of California it has 
been established by the Plant Quarantine and Control Administration that 
7 cents per mile is a fair rate of reimbursement for the use of a personally 
owned automobile in Government business. 

It should be further noted that the expense covered by the attached voucher 
was incurred before the General Accounting Office took the position of not 
allowing these automobile charges. It is felt by this department that to 
refuse to pay this account would be in effect a retroactive action against a 
long-established practice and would result in taking unfair advantage of this 
employee. 


The claimant, who resides at Brawley, Calif., with headquarters 
at Indio, Calif., in an adjoining county, makes claim as follows: 


] i a aa) ear. 
Actual | Rate | - } | 
Total | a. m.| P.m 


miles per | 
| traveled; mile charge 


1932 | 


| } 
| Cts 
Mar. 5 | | Brawley | Noah Williams. | 238i 7 6. 
(No bus to Noah Williams) | 
| Vicinity of Heber and El Centro 7 
(No bus) 
19 ities | Geo. Swann 
(No bus to Geo. Swann) 





It will be noted that the alleged expenses were incurred on three 
Saturdays, apparently, while on trips to the claimant’s home town 
for week-ends. 

For some time prior to July 1, 1931, the Secretary of Agriculture 
had been authorized to make payment to employees at mileage rates 
for the use of their personally owned automobiles “ including travel 
and administration at official station.” See act of May 27, 1930, 
46 Stat. 425. The act of February 14, 1931, 46 Stat. 1103, however, 
provides : 

That a civilian officer or employee engaged in necessary travel on official 
business away from his designated post of duty may be paid, in lieu of actual 
expenses of transportation, under regulations to be prescribed by the President, 
not to exceed 3 cents per mile for the use of his own motor cycle or 7 cents 
per mile for the use of his own automobile for such transportation, whenever 
such mode of travel has been previously authorized and payment on such mile- 
age basis is more economical and advantageous to the United States. This act 


shall take effect July 1, 1931, and all laws or parts of laws are hereby modified 
or repealed to the extent same may be in conflict herewith. 
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Said act of February 14, 1931, was enacted for the purpose of 
standardizing mileage allowances throughout the Government service 
for the use of personally owned automobiles and superseded all other 
provisions for automobile mileage allowances. 10 Comp. Gen. 409. 
When first introduced in the Congress, this bill, also, contained a pro- 
vision for mileage at official stations, but that provision was stricken 
out before passage and approval of the bill. See 11 Comp. Gen. 
67. As finally enacted, it authorizes the payment of mileage for the 
use of privately owned automobiles only when engaged in necessary 
travel away from designated posts of duty. It has been repeatedly 
held that absences from headquarters of 10 hours or less between 
8 a. m. and 6 p. m. do not constitute a travel status. 5 Comp. Gen. 
11, 128, 215. Where trips from headquarters are made by automo- 
bile leaving shortly before 8 a. m. and/or returning shortly after 
6 p. m., the necessity for leaving and returning at such hours must be 
shown. 5 Comp. Gen. 449. 

In decision of January 11, 1932, A-40136, 11 Comp. Gen. 271, to 
you, it was stated: 

The act of February 14, 1931, 46 Stat. 1103, permits reimbursement to an 
employee for the use of his personally owned automobile upon a mileage basis 
only when “engaged in necessary travel on official. business away from his 
designated post of duty.” It has been held repeatedly that travel from home 
or headquarters for a distance of four or five miles or less, is substantially 
duty at headquarters and does not place the employee in a travel status. 
See decisions to you of September 8, 1931, and October 5, 1931, A-38422, and 
the cases therein cited. 

Reimbursement for use of a privately owned automobile-for transportation 
within the limits of employee’s headquarters would be in contravention of the 
act of July 16, 1914, 38 Stat. 508, unless chargeable under an appropriation 
which is specifically available for the maintenance and operation of motor- 
propelled passenger-carrying vehicles. 10 Comp. Gen. 409; 11 id. 67; id. 91. 
Even when chargeable under an appropriation available for maintenance and 
operation of passenger-carrying vehicles, reimbursement for the use of a 
privately owned automobile at employee's official headquarters is limited to 
reimbursement of actual expenditures, such as the cost of gasoline and oil 
actually consumed, and in such cases it must be established by competent evi- 
dence that no part of such expenditures were due to the use of the automobile 
upon private or personal business or pleasure. ~ Comp. Gen. 329. * * 

See, also, 6 Comp. Gen. 212; 10 td. 409; 11 zd. 67, 91, 271 309, 339; 
A-41238, March 23, 1932. 

As the employee in the present case was not performing travel 
within the purview of the act of February 14, 1931, supra, the pay- 
ment of mileage is not authorized. The voucher will be retained 
in the files of this office. 





































(A-42552) 


BOARDS AND COMMISSIONS 






A jury of award composed of private architects appointed or designated by 
the Attorney General to select architects and/or designs for Federal jails 
is a “commission, council, board, or other similar body” within the mean- 


errs est SS 
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ing of section 9 of the act of March 4, 1909, 35 Stat. 1027, and the traveling 
expenses of the members of such jury may not be paid from appropriated 
funds. 


Comptroller General McCarl to the Attorney General, June 22, 1932: 

There has been received a letter dated May 11, 1932, from the 
acting director, Bureau of Prisons, requesting reconsideration of the 
exception, taken by this office in the preaudit of accounts, to proposed 
payment of $17.35 to R. W. Zimmerman, architect, as reimbursement 
of traveling expenses in going from Chicago, Ill., to Minneapolis, 
Minn., and return, during the period February 25 to 28, 1932, for the 
purpose of serving on an “ architectural competition jury to select 
design for the Federal jail at Sandstone, Minn.” 

R. W. Zimmerman, not otherwise in Federal employ, apparently 
was appointed or designated by the Attorney General a member of 
said jury to service without compensation. Travel order was issued 
by the Director of the Bureau of Prisons, February 23, 1932, author- 
izing and directing this architect to proceed from Chicago to Minne- 
apolis, “and such other points as may be necessary, and return.” 
His necessary expenses of transportation and a per diem of $5 in lieu 
of actual subsistence were authorized, payable under the appropria- 
tion “ Federal jails, building and equipment.” The traveling ex- 
penses were approved by the Attorney General upon recommendation 


of the acting director, Bureau of Prisons, made April 5, 1932. 

As authority for incurring the expense involved, reference is made 
to the provision attached to the appropriation—acts of July 3, 1930, 
46 Stat. 882, and February 23, 1931, 46 Stat. 1328—which reads: 


and the Attorney General may contract with such suitable person or 
firm as he may select for the work of preparing plans, drawings, designs, speci- 
fications, and estimates for remodeling and construction of the necessary 
buildings. 


The duty and responsibilty of selecting an architect, and/or design 
for Federal jails required to be constructed under the appropriation 
involved, is clearly that of the Attorney General and such govern- 
mental function may not be delegated to any person or group of per- 
sons outside of the Federal service. 

The acting director, Bureau of Prisons, submits the following 
argument in support of the action taken: 


The power lodged in the Attorney General to select a suitable architect 
carries with it by implication the authority to do whatever is necessary and 
essential to accomplish this end. If it was necessary to appoint a jury of 


award to assist in accomplishing a duty imposed by law then that jury is 
authorized by law. 


The discretion vested in an administrative officer in accomplishing 
the purpose of an appropriation act is not unlimited, but is con- 
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trolled, not only by the amount of the appropriation, but, also, by 
other general or specific restrictive statutes applicable thereto. 
The question for the consideration of this office is not as to the 
administrative procedure alone but as to the unlawful uses of appro- 
priated funds. 


Section 9 of the act of March 4, 1909, 35 Stat. 1027, provides as 
follows: 
















That hereafter no part of the public moneys, or of any appropriation hereto- 
fore or hereafter made by Congress, shall be used for the payment of compensa- 
tion. or expenses of any commission, council, board, or other similar body, or 
any members thereof, or for expenses in connection with any work or the 
results of any work or action of any commission, council, board or other similar 
body, unless the creation of the same shall be or shall have been authorized 
by law; nor shall there be employed by detail, hereafter or heretofore made, 
or otherwise personal services from any executive departmeut or other Govern- 


ment establishment in connection with any such commission, council, board, or 
other similar body. 


There is no disagreement with the contention of the acting director, 
Bureau of Prisons, to the effect that a commission, board, etc., to be 
“ authorized by law ” does not necessarily require that its creation be 
specifically provided for by a statute. 16 Comp. Dec. 278; id. 424; 
27 Op. Atty. Gen. 482. However, there must be sufficient authority 
in general or specific terms for the creation of a commission, board, 
etc., such as an authorization for work which could be accomplished 
only by a commission, board, etc., or authorization for duties of such 
a nature generally recognized as best performed by a commission, 
board, etc. : 

In the instant case there is nothing in the appropriation which 
would authorizo or require the creation of a commission, board, jury, 
etc., neither is there any indication that the Congress contemplated 
that the selection authorized to be made by the Attorney General 
would be made by or on the recommendation of a jury or other board, 
commission, or similar body. The duty and responsibility of select- 
ing an architect, and/or design for Federal jails, is not of such a 
nature of itself as to justify the creation of a “ jury of award ” with 
expenses to be paid from appropriated funds. Accordingly, it is 
held that the “ architectural competition jury to select design for the 
Federal jail at Sandstone, Minn.,” unquestionably comes within the 
terms “commission, council, board, or other similar body.” See 5 
Comp. Gen. 231; id. 417; 6 id. 140. 

You are advised, therefore, that the reimbursement of traveling 
expenses of R. W. Zimmerman is not authorized from appropriated 
funds and the voucher may not be certified by this office for payment. 
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ADVANCE PAYMENTS—RENTAL OF GRAVE SITE 


Payment of a lump sum as rent in perpetuity for a grave site in a foreign 
country, being the equivalent of the purchase of a grave site in this country, 
is allowable under the same conditions as part of the burial expenses 
when chargeable to appropriated funds, and is not considered an advance 
payment within the purview of section 3648, Revised Statutes. 


Comptroller General McCarl to the Secretary of State, June 24, 1932: 
There has been received your letter of June 14, 1932, as follows: 


Mr. H. Eric Trammell, American Foreign Service officer, died February 9, 
1932, in Rio de Janeiro, Brazil, while serving as secretary of the embassy. 
His remains are buried in a grave rented for a period of five years. 

Mrs. Trammell desires to depart for the United States in July and asks 
whether the Government will pay the cost of renting the grave in perpetuity. 
If the rental arrangement is not renewed upon the expiration of the five year 
period, the remains are removed and placed in a common burial plot. 

If arrangements are made within six months from the date of burial to rent 
the grave in perpetuity, the cost will be approximately $65.00. Should a de- 
cision to rerent be deferred until the expiration of the five year period, the 
cost will be thirty per cent more. 

As Mrs. Trammell has decided to have the remains of her late husband 
permanently buried in Rio de Janeiro, it is desired to know whether you per- 


ceive any legal objection to the payment now by the embassy of the cost of 
renting the grave in perpetuity. 


The appropriation for “ Transportation of Foreign Service officers, 
1932,” act of February 23, 1931, 46 Stat. 1313, contains a provision 
for the payment of expenses of— 

* * * the preparation and transportation of the remains of those officers 
and said employees of the Foreign Service, who have died or may die abroad 
or in transit while in the discharge of their official duties, to their former 


homes in this country or to a place not more distant for interment and for the 
ordinary expenses of such interment, * * 


The cost of grave space is ordinarily considered a part of the 
cost of interment. The same result would seem to be accomplished 
in Brazil by renting the grave site in perpetuity in lieu of.a purchase 
of the site, as in this country. Under the circumstances, the necessary 
cost of rent in perpetuity would appear to be payable under the 
appropriation in question. 5 Comp. Gen. 991; 6 id. 759. Such a 
payment being the equivalent of a purchase is not considered an 


advance payment within the purview of section 3648, Revised 
Statutes. 


(A-42973) 


REAL ESTATE—LAND ACQUIRED UNDER CONDEMNATION 
PROCEEDINGS 


Where the judgment of the court, confirming awards in condemnation proceed- 
ings provides that title shall vest in the condemning authority upon the 
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payment of the awards to the parties thereto entitled or into the registry 
of the court, payment should be made into the registry of the court in cases 
in which the property is subject to judgments, or the owners should be 
required to satisfy the judgments. 


Comptroller General McCarl to the President of the Board of Commissioners 
of the District of Columbia, June 28, 1932: 


I have your letter of June 17, 1932, relative to condemnation cause 
No. 2135, in which damages in the amount of $250 were awarded for 
a parcel of land, numbered for assessment and taxation purposes as 
lot 815 in square 1220, condemned for school purposes in the District 
of Columbia, which award was ratified and confirmed by the court 
on April 21, 1932. 

You request to be advised whether real estate acquired through 
condemnation proceedings is subject to judgments of record in the 
Supreme Court of the District of Columbia. 

The question as presented is primarily one of title, but the real 
question for consideration, and which this office has jurisdiction to 
decide is: If the District of Columbia makes payment of the amount 
awarded as damages in condemnation proceedings to the holders of 
the record title to the property involved, without regard to outstand- 
ing judgment liens, will the District of Columbia have a good acquit- 
tance for said payment? 

The Supreme Court of the District of Columbia, in its judgment 
of April 21, 1932, ratified and confirmed the award in condemnation 
cause No, 2135, and adjudged, ordered and decreed that upon the 
payment of the awards to the parties thereto entitled, or into the court 
in accordance with the provisions of section 491 n of the Code of Law 
for the District of Columbia, the several parcels of land described 
and mentioned in the verdict in which said awards were made, shall 
become and be the property of the District of Columbia for school 
purposes, for which the proceeding was instituted. 


Section 491 n of the Code of Law of the District of Columbia, 35 
Stat. 582, provides: 


In case any of the owners of land heretofore or hereafter condemned for 
public use, whether under the provisions of said code or by virtue of any 
special or general act of Congress, are under disability or can not be found, 
or neglect or refuse to receive the money awarded to them; or in case the 
record is imperfect or the title to the property is in dispute or uncertain, the 
money due the owners of the property for damages for land taken may be 
deposited in the registry of the Supreme Court of the District of Columbia, 
for the use of the rightful owners without cost or expense to said District; 
and thereupon the title to the land condemned shall become vested in the 
District of Columbia. 


The question was submitted by you to the corporation counsel of 
the District of Columbia and you were advised by him that as the 
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question had not been definitely decided by the courts of the District 
of Columbia, the safe policy to pursue undoubtedly would be to pay 
the money into the registry of the court in every case where the 
property to be acquired is subject to judgments, or to require the 
owners to satisfy the judgments. 

You refer to a decision of the Comptroller of the Treasury, 10 
Comp. Dec. 852, holding that title acquired under a proceeding by 
exercise of the right of eminent domain becomes paramount to and 
operates to discharge land from the lien of the judgment creditors 
of the owners of the land. There appears nothing in said decision 
inconsistent with the procedure recommended by the corporation 
counsel which seems to be the safest and best procedure to follow 
in such cases. It may be possible also, that by proper order in 
the condemnation proceedings at the time of confirming the award, 
the court may so mold its judgment of confirmation as to provide 
for satisfaction of judgments of record. 

There need be no question raised as to the title to the land; it 
becomes vested in the District of Columbia upon the payment into 
the registry of the court of the amount awarded. 

The question is as to who is entitled to the amount awarded for 
the land, and if the said amount is paid into the registry of the 
court, the respective rights of the holders of the record title and 
their judgment creditors may be passed on by the court, if such 
question is raised. 


(A-43067) 


APPROPRIATIONS—AVAILABILITY BEYOND FISCAL YEAR— 
PERSONAL SERVICES 


Where an act authorizes expenditures for personal services in connection 
with a construction project to be paid under the same appropriation as 
the construction work, the salaries of Government inspectors engaged 
exclusively in connection with projects the contracts of which were let 
during the fiscal year for which the appropriation was provided, may 
be continued to be paid after the close of the fiscal year until the project 
has been completed. 


Comptroller General McCarl to the Secretary of War, June 28, 1932: 

There has been received your request for decision of the question 
whether the compensation of two temporary Government inspectors 
of road construction, for services rendered during the fiscal year 
1933, may be charged to the appropriation item “ Fredericksburg 
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and Spotsylvania County Battlefields Memorial Commission,” ap- 
pearing in the fiscal year 1932 appropriation act approved Feb- 
ruary 23, 1931, 46 Stat. 1303. The road construction which is now 
in progress under contracts entered into during the fiscal year 
1932, is to continue during the fiscal year 1933. 

The appropriation act in question is as follows: 


For continuing the establishment of a national military park to be known 
as the Fredericksburg and Spotsylvania County Battlefields Memorial, in ac- 
cordance with the provisions of the act approved February 14, 1927 (U. 8. 
C. Supp. III, title 16, secs. 425-425j), including the maintenance, repair, and 
operation of one motor-propelled passenger-carrying vehicle, $215,970, of which 
$115,300 shall be available immediately for the construction of roads. 


Section 11 of the act of February 14, 1927, 44 Stat. 1094, mentioned 
in the above appropriation item, provides as follows: 


To enable the Secretary of War to begin to carry out the provisions of this 
act, including the condemnation, purchase, or lease of the necessary lands, 
surveys, Maps, marking the boundaries of the park, opening, constructing, 
or repairing necessary roads, pay and expenses of commissioners, salaries 
for labor and services, traveling expenses, supplies and materials, the sum 
of $50,000 is hereby authorized to be appropriated out of any money in the 
Treasury not otherwise appropriated, to remain available until expended, and 
such additional sums are hereby authorized to be appropriated from time to 
time as may be necessary for the completion of the project and for the proper 
maintenance of said park. All disbursements under this act shall be annually 
reported by the Secretary of War to Congress. 


The $50,000 authorized to be appropriated was appropriated by the 
deficiency act of December 22, 1927, 45 Stat. 38, and made available 
until June 30, 1929, and continued and made available during the 
fiscal year 1930 “for the same respective purposes,” by the act of 
March 4, 1929, 45 Stat. 1666. The additional item in the annual ap- 
propriation act for the fiscal year 1932, is a fiscal year appropriation 
and available during the fiscal year 1933, to the extent it has been 
obligated by the contracts entered into before the expiration of the 
fiscal year 1932. 

The general rule is that personal services of Government employees, 
including inspectors of construction work in progress at the close of 
the fiscal year, are payable only under the appropriations for the 
fiscal year in which the services are rendered. 26 Comp. Dec. 4; 27 
id. 291; decision of September 1, 1925, A-11024, to the Secretary of 
the Interior; and 7 Comp. Gen. 153, 155. 

However, in decision of February 26, 1918, 24 Comp. Dec. 487, it 
was held (quoting from the syllabus) : 

In accordance with the well-known principle that fiscal-year appropriations 


are available beyond the year for which made for the completion of contracts 
lawfully made under them, where an act provides that expenditures for the 








502 DECISIONS OF THE COMPTROLLER GENERAL 


services of inspectors and other employees of the District of Columbia shall be 
charged to the appropriation for the work upon which employed, the services 
of such employees, rendered after the conclusion of the fiscal year in connection 
with uncompleted contracts, are properly chargeable to such appropriations. 

In the instant case, section 11 of the act of February 14, 1927, above 
quoted, specifically makes the original appropriation available for 
“salaries for labor and services, traveling expenses,” clearly con- 
templating that the compensation and expenses of necessary Govern- 
ment personnel engaged exclusively in connection with the projects 
authorized to be constructed by the act, shall be paid under the 
same appropriation as the construction work. The additional item 
in the fiscal year 1932 appropriation is required to be expended “ in 
accordance with the provisions of the act approved February 14, 
1927.” Hence, the principle stated in the decision of February 26, 
1918, supra, is applicable here. 

The question presented is answered in the affirmative. 


(A-41749) 


PRIVATE PROPERTY DAMAGED BY NEGLIGENCE OF ENLISTED 
MAN OF MARINE CORPS 


A claim for reimbursement for damages to private property caused by a Gov- 
ernment-owned automobile driven by an enlisted man of the Marine Corps 
while intoxicated, but while engaged in what was administratively certified 
to be an assignment to official duty, is a claim for damages resulting from 
the negligence of an officer or employee of the United States and is for 
administrative consideration whether to report the same to Congress under 
the act of December 28, 1922, 42 Stat. 1066. It may not be paid under the 
act of July 11, 1919, 41 Stat. 132. 


Comptroller General McCarl to the Secretary of the Navy, June 30, 1932: 
There is before this office for preaudit voucher No, 2523, originally 
submitted by the Bureau of Supplies and Accounts on preaudit sched- 
ule AA-13041, March 28, 1982, in favor of Bonley Cafeteria (Inc.), 
for. $202 as reimbursement of damages to property for which an en- 
listed man of the United States Marine Corps has been held respon- 
sible. From a report by the Judge Advocate General attached to 
the voucher, it appears that on January 1, 1932, Paul J. Lynch, 
corporal, United States Marine Corps, while acting as chauffeur for 
the commanding officer of the marine barracks, navy yard, New York, 
was driving Marine Corps car Buick sedan No. 272; that Corporal 
Lynch was under orders to be at a certain designated place by a 
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specified time and after that period had elapsed, was proceeding in 
a direction away from his designated destination off of the most 
direct route thereto and already late in carrying out his orders while 
approximately 7 miles from his destination; that he drove the car 
recklessly and while believed to be under the influence of liquor driv- 
ing it into a restaurant at the southwest corner of Washington and 
Johnston Streets, Brooklyn, N. Y., the restaurant then being operated 
by the Bonley Cafeteria (Inc.). A naval board of investigation 
expressed the belief that Lynch’s condition from indulgence in 
intoxicating liquor was such that he was incapable of proper oper- 
ation of the vehicle, and that the Government was probably liable 
for all damages resulting from the accident. 

The voucher was returned with a preaudit difference statement 
requesting additional information and was resubmitted May 16, 
1932, with the following information: 


1. The name of the commanding officer of the marine barracks, navy yard, 


New York, for whom Corporal Lynch acted as chauffeur is Colonel Gerard 
M. Kincade, U. S. Marine Corps. 


2. The designated place to which Corporal Lynch was ordered to go was 
E. 82nd Street, New York City, and Lexington Avenue. 


8. The specified time he was required to be there was 1.30 a. m., January 1, 
19382. 


4. The assignment was on official duty. 


It is understood from the hour and the place that the duty orders 
of the chauffeur related in fact to the personal accommodation of the 
commanding officer, and as to him it was not official duty, irrespec- 
tive of whether the assignment of the chauffeur was on “ official 
duty ” as stated in paragraph 4 above, in the sense that the orders to 
the chauffeur were those of a military superior which the chauffeur 


could question only at his peril, even though the duty was of a 
private character. 


The act of July 11, 1919, 41 Stat. 132, provides: 
* * * That the Secretary of the Navy is authorized to consider, ascertain, 
adjust, determine, and pay the amounts due in all claims for damages (other 
than such as are occasioned by vessels of the Navy) to and loss of privately 
owned property, occurring subsequent to April 6, 1917, where the amount of the 
claim does not exceed $500, for which damage or loss men in the naval service 
or Marine Corps are found to be responsible, all-payments in settlement of said 
claims to be made out of the appropriation “ Pay, miscellaneous”: Provided 
further, That all claims adjusted under this authority during any fiscal year 
shall be reported in detail to the Congress by the Secretary of the Navy. 


In 4 Comp. Gen. 876, at page 879, it was said: 


The act of July 11, 1919, specified that men in the naval service must be 
“responsible” for the damage or loss to the private property. The act of 
December 28, 1922, specified that the damage or loss must have been caused 
by the “negligence” of the employee. The earlier law was broad enough to 
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include negligence claims but the enactment of the subsequent law, specifi- 
cally applicable to negligence claims, had the effect of superseding the earlier 
law with respect to that class of claims. That is to say, where there is both 
a general and special statute covering disposition of private property damage 
claims against the United States, the special statute is exclusively applicable 
to the class of claims coming thereunder. If the claim is on account of damages 
to or loss of privately owned property caused by the negligence of an enlisted 
man in the Navy there is no authority for its consideration and settlement 
under the act of July 11, 1919, and payment is not authorized by a disbursing 
officer of the Navy from the annual appropriations provided for payment of 
claims under that statute, but is for consideration, adjustment, and determina- 
tion under the act of December 28, 1922, and for certification of the amount 
found due to Congress for a specific appropriation. The only claims now for 
settlement and payment by the Navy Department under the act of July 11, 
1919, are those private property damage claims not in excess of $500 for which 
men in the naval service or Marine Corps are determined to be responsible 
other than through negligence in the scope of their employment. 


In 10 Comp. Gen. 229, it was held that the act of July 11, 1919, 
supra, authorized the Secretary of the Navy to make settlement with 
the owner of the damaged property when the loss or damage was 
occasioned by men in the naval service not acting within the scope of 
their employment. The enlisted men causing the damage in that 
case were absent from their station without proper authority, were 
under the influence of intoxicating liquor, one of them having the 
status of a prisoner at large awaiting the results of a court-martial, 
and were occupying, at the time of the damage, a Marine Corps car 
without proper authority and in violation of an order that cars 


should not be used without the authority of the officer of the day. 
The present case is not for settlement under the act of July 11, 1919, 
cited, but it is for administrative consideration whether to report the 
claim to the Congress under the act of December 28, 1922, 42 Stat. 
1066. 

Payment upon the present voucher is not authorized and it will 
accordingly be retained in the files of this office. 


* (A-36296) 


PERSONAL SERVICES—EXPERT WITNESSES—GENERAL COURTS- 
MARTIAL 


Where the mental condition of the accused before a general court-martial is in 
issue and the defense judge advocate (defense counsel), in the belief that 
Army psychiatrists would naturally be prejudiced, submits request to the 
proper convening authority for the employment of a civilian psychiatrist 
and such request is approved by the convening authority as provided in the 
controlling regulations, such civilian expert may be paid from public funds 
a reasonable fee for his services in examining the accused and testifying 
before the general court-martial with respect thereto. 10 Comp. Gen. 111 
distinguished. 


*Published at request of Secretary of War. 
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Comptroller General McCarl to Maj. J. A. Marmon, United States Army, 

June 12, 1931: 

There has been received your submission of April 7, 1931, as to the 
authority to make payment on a voucher stated in favor of Franklin 
G. Ebaugh, M. D., for $50 for services rendered in making a neuro- 
psychiatric examination of William Howard, corporal, Company F, 
Second Engineers, and giving testimony in connection therewith 
before a general court-martial convened at the Fitzsimons General 
Hospital, to try Howard on a charge of assault with intent to commit 
a felony by shooting a nurse employed in the hospital where the 
accused was a patient. 

The record indicates that A. E. York, first lieutenant, became the 
defense trial judge advocate (defense counsel) and in a letter dated 
October 28, 1930, addressed to the commanding general, eighth corps 
area, the defense judge advocate (defense counsel) stated that the 
mental condition of the accused was to be an issue in the trial and 
requested authority to employ Dr. Franklin G. Ebaugh as a medical 
expert witness at a cost not to exceed $50. While there appear to 
have been psychiatrists at the Fitzsimons General Hospital, the 
defense trial judge advocate (defense counsel) stated in his letter 
that these psychiatrists were naturally disposed to preserve dis- 
cipline at the hospital and were unconsciously prejudiced against 
the accused. His argument appears to have been that the interest 
of justice required that a disinterested psychiatrist be employed at 
a total cost of not exceeding $50 to make a mental examination of the 
accused and testify before the general court-martial with respect 
thereto. The request was approved November 24, 1930, by the corps 
area commander and the trial had been postponed pending such 
approval. Doctor Ebaugh made the examination and the trial was 
resumed on November 24, 1930, and Doctor Ebaugh testified as an 
expert witness as to the mental condition of the accused. The ac- 
cused was found guilty as charged and was sentenced to be dis- 
honorably discharged, to forfeit all pay and allowances, and to be 
confined for 10 years. The sentence was approved and ordered to 
be executed. : 

The question has now arisen whether Doctor Ebaugh may be paid 
from public funds the fee of $50 for examining Howard and testi- 
fying before the general court-martial with respect thereto, reference 
being made to 10 Comp. Gen. 111. 

Funds for the expenses of courts-martial are provided for in the 
annual War Department appropriation acts. The act of May 28, 
1930, 46 Stat. 4382, contains the following provisions: 
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For expenses of courts-martial, courts of inquiry, military commissions, re- 
tiring boards, and compensation of reporters and witnesses attending same, 
contract stenographie reporting services, and expenses of taking depositions 
and securing other evidence for use before the same, $80,000. 


The request of the defense trial judge advocate (defense counsel) 
for the employment of the expert witness was submitted to the corps 
area commander in accordance with paragraph 99, Manual for 
Courts-Martial, 1928, as follows: 


When the employment of an expert is necessary during a trial by court- 
martial, the trial judge advocate, in advance of the employment, will, on the 
order or permission of the court, request the appointing authority to authorize 
such employment and to fix the limit of compensation to be paid the expert. 
The request should, if practicable, state the compensation that is recommended 
by the prosecution and the defense. Where in advance of trial the prosecution 
or the defense knows that the employment of an expert will be necessary, appli- 
cation should be made to the appointing authority for authority to employ the 
expert, stating the necessity therefor and probable cost thereof. 


The Manual for Courts-Martial was prescribed by the President as 
Commander in Chief of the Army in the Executive order of Novem- 
ber 29, 1927, and, unless in derogation of statute, said manual has 
the force and effect of law; and, of course, it is without effect where 
it is in derogation of the law. See Jn re Fair, 100 Fed. Rep. 149; 
Swain v. United States, 28 Ct. Cls. 173. Attention may be invited 
to Smith v. Whitney, 116 U. S. 167, 178, wherein it was said: 


Of questions not depending upon the construction of the statutes, but upon 
unwritten military law or usage, within the jurisdiction of courts-martial, 
military or naval officers, from their training and experience in the service, 
are more competent judges than the courts of common law. This is nowhere 
better stated than by Mr. Justice Perry in the Supreme Court of Bombay, 
saying: “And the principle of the noninterference of the courts of law with the 
procedure of courts-martial is clear and obvious. The groundwork of the juris- 
diction, and the extent of the powers of courts-martial, are to be found in the 
mutiny act and the Articles of War, and upon all questions arising upon 
these her Majesty’s judges are competent to decide; but the mutiny act and 
Articles of War do not alone constitute the military code, for they are, for the 
most part, silent upon all that relates to the procedure of the military tribu- 
nals to be erected under them. Now this procedure is founded upon the 
usages and customs of war, upon the regulations issued by the Sovereign, 
and upon old practice in the army, as to all which points common law judges 
have no opportunity, either from their law books or from the course of their 
experience, to inform themselves. It would therefore be most illogical, to 
say nothing of the impediments to military discipline which would thereby be 
interposed, to apply to the procedure of courts-martial those rules which are 
applicable to another and different course of practice.” Porret’s case, Perry’s 
Oriental cases, 414,419. * * * 


Whatever may be the procedure for the employment of expert 
witnesses to testify in civil courts for the defense, such rule does 
not necessarily apply to the employment of expert witnesses to 
give testimony in behalf of an accused enlisted man in a trial before 
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a general court-martial—facts being presented to show the need of 
such expert testimony to obtain for the accused a fair trial. 

The rule stated in 10 Comp. Gen. 111 is not applicable for the 
reason that application for the employment of the expert was not 
submitted in accordance with paragraph 99, Manual for Courts- 
Martial, 1928, and was not approved by the convening authority. 
The defense in that case having employed the expert and placed 
him on the stand, the prosecuting trial judge advocate had the 
authority to cross examine the expert and the United States was 
not chargeable with the expense of the expert, either during the 
testimony in chief or on cross examination. 

Answering your question specifically, you are advised that the 
voucher, if otherwise correct, may be paid. 











APPENDIX 


STANDARD PAY ROLLS FOR PERSONAL SERVICES ON PER HOUR, DAY, 
WEEK, MONTH, OR PIECEWORK BASIS—LOOSE CASH RECEIPT — 
SPECIAL PER DIEM, ETC., PAYMENT 


(General Regulations No. 34—Supplement No. 7] 


SEpTeMBER 8, 1931. 


1. The following standard forms of pay roll for payments on account of personal 
services of employees on per hour, day, week, month, or piecework basis (herein- 
after referred to as ‘‘per diem pay roll” or ‘“‘pay roll’’), of loose pay receipt for 
cash payments and of special per diem, etc., payment subvoucher are hereby 
prescribed and published for general use throughout the Government service on 
and after July 1, 1932, in lieu of those forms issued for like purposes which have 
heretofore been approved by the Comptroller of the Treasury or the Comptroller 
General of the United States, except as herein or hereafter specifically authorized. 


Form 1072—Pay Roll for Personal Services—Industrial, with signature 
column, administrative certificate, etc. (original). 

Form 1072a—First and follow sheet of original. 

Form 1072b—Pay Roll for Persona! Services—Industrial (memorandum). 

Form 1072c—First and follow sheet of memorandum. 

Form 1072d—Pay Roll for Personal Services—Industrial (short form), with 
signature column, administrative certificate, etc. (original). 

Form 1072e—Pay Roll for Personal Services—lIndustrial (short form— 
memorandum). 

Form 1073—Pay Roll for Personal Services—Industrial, with combined 
‘*Remarks” and check or receipt number column, administrative certifi- 
cate, etc. (original). 

Form 1073a—First and follow sheet of original. 

Form 1073b—Pay Roll for Personal Services—Industrial, with combined 
‘‘Remarks” and check or receipt number column (memorandum). 

Form 1073c—First and follow sheet of memorandum. 

Form 1073d—Pay Roll for Personal Services—Industrial (short form) with 
combined ‘‘ Remarks” and check or receipt number column, administrative 
certificate, etc. (original). [Printing of form held in abeyance.]} 

Form 1073e—Pay Roll for Personal Services—Industrial (short form), with 
combined ‘‘Remarks” and check or receipt number column (memoran- 
dum). [Printing of form held in abeyance.| 

Form 1074—Pay ll for Personal Services—Miscellaneous, with check or 
receipt number column, administrative certificate, etc. (original). 

Form 1074a—First and follow sheet of original. 

Form 1074b—Pay Roll for Personal Services—Miscellaneous, with check 
or receipt number column (memorandum). 

Form 1074c—First and follow sheet of memorandum. 

Form 1074d—Pay Roll for Personal Services— Miscellaneous (short form), 
with check or receipt number column, administrative certificate, etc. 
(original). 

Form 1074e—Pay Roll for Personal Services—Miscellaneous (short form), 
with check or receipt number column (memorandum). 

Form 1075—Loose Pay Receipt for Cash Payment. 

Form 1076—Special Per Diem, etc., Payment. 

2. The first and follow sheets (Forms 1072a, 1072c, 1073a, 1073c, 1074a, and 
1074c), printed on both sides, will be used whenever a pay roll consists of more 
than two pages, as a measure of economy in order to reduce the number of sheets 
used and the bulk of the rolls. 

3. The long forms (Nos. 1072, 1072a, 1072b, 1072c, 1073, 1073a, 1073b, 1073c, 
1074, 1074a, 1074b, and 1074c) will be pe in the left-hand margin with four 
small round holes equally spaced, and the short forms (Nos. 1072d, 1072e, 1073d, 
1078e, 10744, and 1074e) with three small round holes equally spaced. The rolls 
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will be bound together loosely by tape or string through the round holes so that 
the sheets may be readily turned, and covered with light covers of manila paper in 
order that they may be more conveniently handled and better protected from 
defacement. For identification purposes there should be placed on the outside of 
the front cover the name of the disbursing officer, his station, period of account, 
name of bureau, division or office to which pay roll pertains and period covered. 

4. The original pay roll forms (including the original first and follow sheets), 
the loose cash receipt and the special per diem, etc., payment form will be printed 
on suitable white paper and the memorandum forms on suitable yellow paper. 

5 (a) The money columns of the pay rolls have been arranged so as to show 
the complete account of each employee for the period covered by the roll, viz, 
rate of pay per unit, total units employed (including pieces in case of piece work), 
allowances, gross amount earned, deductions (including retirement) and net 
amount paid. 

(b) When allowances in kind are granted to employees on the standard indus- 
trial pay rolls as a part of their pay or compensation, the class of allowances so 
granted and the reasonable value and units thereof will be shown in the ‘‘ Name”’ 
column and the amount of such allowances included in the “Gross Amount 
Earned” column. 

(c) When allowances in kind are granted to employees on the standard mis- 
cellaneous pay rolls as a part of their pay or compensation, the class of allowances 
so granted and the reasonable value and units thereof will be shown in the columns 
provided therefor and the amount of such allowances included in the ‘Gross 
Amount Earned” column. 

6. Per diem pay rolls will be prepared from the original time and service 
records, maintained so as to show the services actually performed by the persons 
whose names appear thereon at specified rates during the period of the roll, the 
allowances granted and deductions made, and the net amounts payable, and will 
be certified to and approved by the responsible officer or officers having knowledge 
of the accuracy of such time and service records. 

7 (a) All payments for overtime will be explained in the ‘‘ Remarks” column of 
the pay rolls, giving the hours and/or days and the rate paid for such overtime if 
different from the regular employment rate. In the case of employees whose rate 


of pay is on a per hour, day, or week basis, all payments for Sundays and/or 
holidays involving a rate of pay different from their regular employment rate will 


be noted in the ‘‘Remarks” column, indicating the hours and/or days of such 
crageeepent and the rate therefor. 

(6) When the total number of hours, days, and/or weeks for which payment is 
made to an employee is not in excess of the total number of service hours, days, or 
weeks within the period covered by a pay roll and does not involve payment for 
overtime, Sundays or hclidays at a rate of pay different from the regular employ- 
—_ rate, the actual hours, days, and/or weeks worked need not be shown on the 
roll. 

(c) For employees who are paid on a per month or per annum basis, periods of 
service varying from the full period of the roll (absence without pay) will be 
shown in the ‘‘Remarks’”’ column, designating the hours and/or days of such 
absence without pay. 

(d) Other facts affecting pay status, such as appointments, transfers, promo- 
tions, demotions, separations, etc., occurring during the period covered by a pay 
roll, will be clearly and fully explained in the ‘‘Remarks”’ column. 

In the case of mixed organizations, consisting of employees paid partly 
on & per annum and partly on a per diem, etc., basis, the whole organization 
may be paid on one pay roll, using the standard per annum per roll where per 
annum employees predominate and the standard per diem pay roll where the 
per diem, ete., employees predominate: Provided, That data necessary to show 
the required complete statement of the account of each employee shall be shown 
on the roll on which he is carried. 

9. At the end of the pay period covered by a pay roll the total thereof will be 
allocated to the proper appropriation or appropriations in the Appropriation 
Summary. If the blanks provided thereon are not sufficient for a complete 
allocation to appropriations of the amount of a roll, extension sheets or a sepa- 
rate summary to accompany the roll may be used. 

10. The standard form of loose pay receipt for cash payment (Standard Form 
No. 1075, commonly referred to as ‘‘loose cash receipt”’) will be used in making 
payments in cash to employees paid on pay rolls where no provision is made 
for signing the roll, or authority is granted to use the receipts in lieu of signing 
the roll, or for any reason employees paid in cash are unable to sign the roll. 
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The roll number and name of an employee on the receipt will correspond with 
his number and name on the pay roll of which the receipt is a part. 

11 (a) The use of Standard Form No. 1018, Special salary payment, prescribed 
by General Regulations No. 60, dated December 9, 1926, for use by disbursing 
officers in Washington in making payments to employees on a monthly or annual 
salary basis before the pay roll covering the period has been stated, certified, 
and approved, is hereby extended to disbursing officers in the field services of 
the several Government departments and independent establishments. 

(b) Standard Form No. 1076, Special per diem, etc., payment, will be used in 
making payments to employees on a per hour, day, week, or piecework basis 
before the pay roll covering the period has been stated, certified, and approved. 
The names of employees so paid and all other data required by the form, including 
certification by the timekeeper or other person in charge of the time and service 
——_ and approval by a responsible administrative officer, must be entered 
thereon. 

12. Where payments are made on Standard Forms 1018, 1075, and 1076, 
they must be securely fastened to the pay rolls to which they pertain and ac- 
company same when transmitted to the General Accounting Office for audit 
and settlement. 

13. The provisions of these regulations shall not be held to apply to the Postal 
Service nor to those departments and establishments, or bureaus or services 
thereof, in which the taking of a prescribed oath or affirmation or other special 
requirement as a condition precedent to payment of salary is provded by law for 
which special forms have been approved, except that the data herein required to 
be shown on pay rolls must appear on the special forms. All such special forms 
now in use which do not provide for the data required by these regulations will 
be wee and submitted without delay to the General Accounting Office for 
approval. 

14.. The short forms of per diem pay rolls (Nos. 1072d, 1072e, 1073d, 1073e, 
1074d and 1074e) and the short forms of per annum pay roll (Nos. 1013d and 
1013e—Supplement No. 1, General Regulations No. 34, 3 Dome. Gen. 1031-1034) 


will be used in lieu of individual pay vouchers which have heretofore been ap- 
sroved by the Comptroller of the Treasury or the Comptroller General of the 
Jnited States for use in making payment to civilian employees, with the excep- 


tion authorized by paragraph 13 of these regulations as applied to special forma 
of pay voucher. 

15. The use of existing forms of pay roll and other forms superseded by the 
standard forms herein prescribed may be continued until the present supply is 
exhausted, but not later than for the pay period ending June 30, 1932. 

16. Upon the receipt of these regulations, each department and establishment 
is requested to make requisition at once upon the Public Printer for a supply 
of the pay roll, loose cash receipt and special per diem, etc., payment forma 
herein prescribed which it is estimated will be required for its service for the 
period ending June 30, 1932, at the same time authorizing him to destroy or 
otherwise dispose of old plates and type matter pertaining to forms now in use 
and being replaced with said standard forms. In so doing, it is understood and 
agreed by said departments and establishments that they thereby consent to 
the plan of combining all the requisitions submitted and printing the total thereof 
in one edition, to be delivered to the respective departments or establishments, 
or placed in stock at the Government Printing Office, subject to their order, or 
partly delivered and partly placed in stock as the case may be, and that they 
authorize the Public Printer to prorate the cost of printing and to render bill 
against each department and establishment for its proportionate share on the 
basis of the number of forms ordered by it. 

J. R. McCart, 


Comptroller General of the United States. 
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Standard Form No. 1072. Pay Roiu ror Persona SERVICES— 
Form Approved by 


Comptroller General U. 8. INDUSTRIAL 
September 8, 1931 


(Employees on per hour, day, week, month, or piecework basis) 


(Bureau or Service) 


Period from 
(Name and designation of disbursing officer) 


We, the subscribers, severally acknowledge to have received of the above-named disbursing officer, 
. cash, = sums set opposite our respective names in payment for our services during the period of 
this payroll: 


REMARKS 


Signatures for| Payments for over- 
NAMES AND OFFI- | cash and notations | time, Sundays, and 


CIAL DESIGNATIONS of payments by | holidays, and such 
AND OCCUPATIONS check (number | other facts as may 
and date). affect pay status to be 
Checks drawn | Clearly and fully ex- 
on Treasurer U.S, | Plained. Hoursand/or 
unless otherwise | days of absence with- 
| stated in ‘“‘Re-| out pay of monthly 
marks” column, | employees (and of per 
annum employees 
| _ This roll is not | when paid on this roll) 
| to be signed in | or date of appointment 
| duplicate. or separation must be 
stated. 


(State opposite 
No name of each 
. person to whom 
an allowance in 
kind is granted 
the class and 
reasonable val- 

ue thereof) 


retirement 


ment deductions 


Retirement 


Total units employed 
ae subject to retire- 
to 
deductions 


| Net amount paid 


| Subject 























Totals for this page-_-.-__|. 
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[Reverse of Standard Form No. 1072] 


Voucher No. ___-.-_----- 
D. O. Symbol No. - 


Pay Rou. ror PERSONAL SERVICES—INDUSTRIAL 


(Employees on per hour, day, week, month, or piecework basis) 
PAID BY 


Department or establishment 
Bureau or service 


Location 
(For use of Paying Office) 











Amount | Notations 


For services and/or allowances of officers and employees 
during the period specified above as stated in ‘‘Gross Amount 
Earned” column or columns (exclusive of allowances not 
charged to appropriations) 


(Signature or initials) 


* I certiry that the within pay roll, in pages, is correct; that it appears 
from the records of my office that the persons named thereon were legally ap- 
pointed or employed and each has performed the services required by law and 
regulation during the period mentioned; that such services, except as otherwise 
indicated in the column of ‘‘ Remarks,” have been performed under my supervi- 
sion; that no person whose name appears on the within pay roll is paid for any 
period of absence in excess of that allowed by law; that deductions have been 
made from tne compensation of all employees — whom charges have ac- 
crued during the period of the pay roll; that the determined reasonable value of 
allowances furnished in kind is stated in every case, and that the tuial amount of 
this roll is chargeable to appropriation(s) as indicated in the above “‘ Appropriation 
Summary.” 


* APPROVED FOR $ 
(Signature) 


(Official title) 

* This certificate must be made by the responsible officer having knowledge of the accuracy of the time 
records. If the ability to certify and authority to approve are combined in one person, one signature only 
is necessary; otherwise, the approving officer will sign in the blank space below “‘ Approved for $ i“ 
and over his official title. 
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STANDARD FORM NO. 1072a, PAY ROLL FOR PERSONAL SERVICES— 
INDUSTRIAL (EMPLOYEES ON PER HOUR, DAY, WEEK, MONTH, 
OR PIECEWORK BASIS) 


[This form is the first and follow sheet of Standard Form No. 1072] 
Standard Form No. 1072b Page No. ...... 
Form approved by 
Comptroller General U. 8. 
September 8, 1931 
Pay Rou. ror Persona Services —INDusTRIAL 


(Employees on per hour, day, week, month, or piecework basis) 


‘(Name and designation of disbursing officer) 


MEMORANDUM 





REMARKS 
| Payments for over- 
| time, Sundays, and 
| NAMES AND OFFI- eres : | holidays, and such 
CIAL DESIGNATIONS other facts as may 
AND OCCUPATIONS | affect pay status to be 
| (State opposite | Rate clearly and fully ex- 
name of each per MEMORANDUM plained. Hours and/or 
No.| person to whom | (Do not sign) days of absence with- 
an allowance in out pay of monthy 
| kind is granted the | employees (and of per 
class and reason- | annum employees 
| able value thereof) | when paid on this roll) 
| | or date of appointment 


deductions 


ment deductions 
Subject to retirement 


| Or separation must be 
| Stated. 


Not subject to retire- 





Total units employed 
| 
Retirement 

Net amount paid 


a 
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iE RE. 
D. O. Symbol No. -. ----- 
{Reverse of Standard Form No. 1072b]} 


Pay Roi ror PersonaL SeRVICES—INDUSTRIAL 
(Employees on per hour, day, week, month, or piecework basis) 


Department or Establishment ---_-.........------ ae 
PAID BY 
Bureau or Service 





APPROPRIATION SUMMARY 
a og Be aS ace Baris YBa oa ao tt ho ratinictaal wesc eae 
Rh litade es atk ete Gene Sa eater a eS ai ate tai ad tl geapalgawe 








E | Amount | Notations 
For services and/or allowances of officers and employees | 
during the period specified above as stated in ‘‘Gross Amount | 
Earned”’ column or columns (exclusive of allowances not | 
Charged 00 ADPTORTIAMORE) 5.5 coos kde ncic dk op nce scneesnnns Ailton cceniac tiie Ui ese take ini 
anes cis bas bebo ee wh eee bd walneal cee 
Account verified: correct for...........-.--------------- eee eer 
(Signature_or_initials) 





MEMORANDUM 
136605 ° —32——-34 
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STANDARD FORM NO. 1072c, PAY ROLL FOR PERSONAL SERVICES— 
INDUSTRIAL (EMPLOYEES ON PER HOUR, DAY, WEEK, MONTH, OR 
PIECEWORK BASIS) 


[This form is the first and follow sheet of Standard Form No. 1072b.]} 


Standard Form No. 1072d PEED: cctvcosine 
Form APPROVED BY 
COMPTROLLER GENERAL U. 8. 
September 8, 1931 


Pay Rouu ror Personat Services—INDUSTRIAL 
(Employees on per hour, day, week, month, or piecework basis) 


(Department or establishment) — 


eo (Location) 


| ne | 


~ (area or service) 


(Name and designation of disbursing officer) 


We, the subscribers, severally acknowledge to have received of the above-named disbursing officer 
IN ny a sums set opposite our respective names in payment for our services during the period 
this pay roll: 





REMARES 


tl 


| Signatures for 
NAMES AND OFFI- | Payments for over- 
CIAL DESIGNA- ae time, Sundays, and 
TIONS AND OCCU- check (number holidays, and such oth- 
PATIONS date) er = > ay — 
h. pay status clear 
an es awe and fully cmd. 
unless otherwise Hours and/or days of 
| stated in “Re absence without pay of 
| marks” column. monthly employees 
| This roll is (and of per annum em- 
| NOT to be signed ployees when paid on 
| in duplicate. this roll) or date of ap- 
| pointment or separa 
tion must be stated. 


| 


Rate 
7 (State opposite per 
No.| name of each per- 
son to whom an 
| allowance in kind 
lis granted the class 
and reasonable 


value thereof) 


ment deductions 
deductions 


Not subject to retire- 
Net amount paid 


Total units em 


5 
£ 
é 
8 
¥ 
2 
3 
a 


Retirement 


Totals for this page... 
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[Reverse of Standard Form No. 1072d] 
Voushor Nes acincencc cue 
PD. OC, Semen NO... .<--. 


Pay Ro.u ror PERSONAL SERVICES—INDUSTRIAL 
(Employees on per hour, day, week, month, or piecework basis) _ 





Department or Establishment--_-_..._..-.-_------ PAID BY 
I Oe So wah N aes cc atcawe sew 
Rs ac thc ale saw xen beth Dade oak 
bs (For use of Paying Office) 
Period from - ae ao to- 0 oe oe eS ee ns 
APPROPRIATION SUMMARY 
MGS Se eGo thin wanndweudbes secaddewecienntepel Be dein oe SE eg ek 
Tota eattitaanenaaiendianmadnasatiendmaiineinand tice dere eteeienaddinietcaas tame aes niin aes oie one tea $_ ceihielendeiaiaineinatnieiadies ies ocean eaten 


Amount | Notations 
For services and/or allowances of officers and employees | — 


during the period specified above as stated in ‘‘Gross Amount 
Earned” column or columns (exclusive of allowances not 











charged to appropriations) ---- ~~~ - ~~ ~~ -~--------------- $ |.-------|-- 2222 
NN a ntens Ga xwews seed Sep ecdccqusqut iedesscsaeds 
cree ene _ nto penn nat ===] ane 
Reopens verted: eorsent for... ......-~. 5.26... once de Oa a 
(Signature or initials) 
*I certiry that the within pay roll, in -_---- pages, is correct; that it appears 


from the records of my office that the persons named thereon were legally ap- 
pointed or employed and each has performed the services required by law and 
regulation during the period mentioned; that such services, except as otherwise 
indicated in the column of ‘‘Remarks,’”’ have been performed under my super- 
vision; tnat no person whose name appears on the within pay roll is paid for 
any period of absence in excess of that allowed by law; that deductions have 
been made from the compensation of all employees against whom charges have 
accrued during the period of the pay roll; that the determined reasonable value 
of allowances furnished in kind is stated in every case, and that the total amount 
of this roll is chargeable to appropriation(s) as indicated in the above “‘Appro- 
pr.ation Summary.” 


Nae nN a 
P (SIGN (Signature) 
ORIGINAL 


ONLY) 


(Official title) 


* This certificate must be made by the responsible officer having knowledge of the accuracy of the time 
records. If the ability to certify and authority to approve are combined in one person, one signature only 
is necessary; otherwise, the approving officer will in the blank space below “Approved for $_..... 1 
and over his official title. 
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Standard Form No. 10726 
ForRM APPROVED BY 
COMPTROLLER GENERAL U. 8S. 
September 8, 1931 


Pay Rouu ror Persona, Services—INpUSTRIAL 
(Employees on per hour, day, week, month, or piecework basis) 


(Bureau or Service) 


Period from 


MEMORANDUM 





DeEpDvwc- 


AMOUNT | TIONS 


NAMES AND OFFI- EARNED 
CIAL DESIGNATIONS 
AND OCCUPATIONS 


| Payments for over- 
time, Sundays, and 
holidays, and such 
other facts as may af- 
| fect pay status to be 
| clearly and fully ex- 
MEMORANDUM plained. Hours and/or 
(Do not sign) days of absence with- 
out pay of monthly 
employees (and of per 
annum employees 
when paid on this roll) 
or date of appointment 
or separation must be 
| stated. 


to retirement 


deductions 


' ei 
Gross | | REMARKS 


RaTE 
(State opposite PER 
name of each per- 
son to whom an 
allowance in kind 
is granted the 
class and reason- 
able value thereof) 


ment deductions 


Not subject to retire- 
Subject 





| ToTaL UNIts EMPLOYED 
; Retirement 
Other 

| NET AMOUNT PaID 


| 
{ 
| 
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(Reverse of Standard Form No. 1072e] Voucher No 


D. O. Symbol No 


Pay Rout ror Persona. SERVICES—INDUSTRIAL 


(Employees on per hour, day, week, month, or piecework basis) 


PAID BY 
Department or establishment 


Bureau or service 


(For use of Paying Office) 





Amount | Notations 


For services and/or allowances of officers and employees | 
during the period specified above as stated in ‘‘Gross Amount 
Earned”? column or columns (exclusive of allowances not | 


charged to appropriations) --_-- -- ‘ $ 


Cee ee eal ae ecm ae ape oe ee I rt 





Account verified; correct for 
(Signature or initials) 


MEMORANDUM 
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Standard Form No. 1073 
Form APPROVED BY 
COMPTROLLER GENERAL U. 8. 
September 8, 1931 


Pay Rout ror Personat Services—INpvustTRIAL 
(Employees on per hour, day, week, month, or piecework basis) 


~~” (Bureau or Service) (Location) = 


a a 
(Name and designation of disbursing officer) 


Gross REMARKS 
- ( maine ¢ "emaate by ae 
| num and date), or by e 
nee ee goremes blll cash receipt (number) attached 
- | | roll. 

OCCUPATIONS Payments for overtime, Sun- 
days, and holidays, and such 
other facts as may affect pay 
status to be clearly and fully ex- 
plained. Hours and/or days of 
absence without pay of monthly 
employees (and of per annum 
employees when paid on this roll) 
or date of appointment or separa- 
tion must be stated. 


N (State opposite name 
°.| “of each person to 
whom an allowance 

in kind is granted 

the class and reason- 

able value thereof.) 


Total units employed 
Not subject to retire- 
ment deductions 
Subject to retirement 

deductions _ 


| Retirement 
Net amount paid 








Totals for this page 
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[Reverse of Standard Form No. 1073] 


Voucher No 
D. O. Symbol No 


Pay Rout ror Persona, Services—INDUSTRIAL 
(Employees on per hour, day, week, month, or piecework basis) 


Department or establishment PAID BY 
Bureau or service 


Location 








Amount 


For services and/or allowances of officers and employees 
during the period specified above as stated in ‘‘Gross Amount 


Earned” column or columns (exclusive of allowances not 
charged to appropriations) 





Account verified; correct for 
a arte (Signature or initials) 


* I certiry that the within pay roll, in pages, is correct; that it appears 
from the records of my office that the persons named thereon were legally ap- 
pointed or employed and each has performed the services required by law and 
regulation during the period mentioned; that such services, except as otherwise 
indicated in the column of “Remarks,’’ have been performed under my super- 
vision; that no person whose name appears on the within pay roll is paid for any 
period of absence in excess of that allowed by law; that deductions have been 
made from the compensation of all employees against whom charges have accrued 
during the period of the pay roll; that the determined reasonable value of allow- 
ances furnished in kind is stated in every case, and that the total amount of this 
roll is chargeable to appropriation(s) as indicated in the above ‘Appropriation 
Summary.’ 





*Approved for $ shi 
ORIGINAL 


(Official title) 


* This certificate must be made by the scapensiite officer having knowledge of the accuracy of the time 
records. If the ability to certify and authority to approve are combined in one person, one signature only 
is necessary; otherwise, the approving officer will sign in the blank space below “Approved for § , 
and over his official ti 
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STANDARD FORM NO. 1073a, PAY ROLL FOR PERSONAL SERVICES— 
INDUSTRIAL (EMPLOYEES ON PER HOUR, DAY, WEEK, MONTH, 
OR PIECEWORK BASIS) 


[This form is the first and follow sheet of Standard Form No. 1073} 


Standard Form No. 1073b Page No...... 
FORM APPROVED BY 
ComprroL__er GENERAL, U. 8. 
September 8, 1931 MEMORANDUM 


Pay Rout ror Persona Services—INDUSTRIAL 


(Employees on per hour, day, week, month, or piecework basis) 


(Bureau or Service 


Period from -. 


Gross , 

a eaeaee Dedurc- . 
amount tions Notations of payments by 
earned check (number and date), or 


! eee a | by loose cash receipt (number) 
NAMES AND OFFICIAL ; : attached to this roll 


penne AND Payments for overtime, Sun 

(drake eppontte name of ; days, and holidays, and such 

we each Parson to whom ot her facts as may affect pay 
} tae te te status to be clearly and full: 
S eramted the class explained Hours and/or days 
ie Calas of absence without pay of 

: : monthly employees (and of per 
hereof) annum employees when paid 

on this roll) or date of appoint- 
ment or separation must be 


empl 


ts 


Total un 
Net amount paid 


o 
= 
“2 


__ Totals for this page 
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Voucher No. 
[Reverse of Standard Form No, 1073b] D. O. symbol No. 


Pay Rout For Personat Services—INDUSTRIAL 


(Employees on per hour, day, week, month, or piecework basis) j 
| PAID BY 


Department or establishment ae 


Bureau or service 


. i 
Location . 

: (For use of Paying Office) 
Period from 


Total 


Amount Notations 
For services and/or allowances of officers and employees me 
during the period specified above as stated in ‘‘ Gross Amount 
Earned” column or columns (exclusive of allowances not 
charged to appropriations) _.......-.--- but aaa 


Differences 


Account verified; correct for ........-.--- 
(Signature or initials) 


MEMORANDUM 
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APPENDIX 


STANDARD FORM NO. 1073c, PAY ROLL FOR PERSONAL SERVICES— 
INDUSTRIAL (EMPLOYEES ON PER HOUR, DAY, WEEK, MONTH, OR 
PIECEWORK BASIS) 


(This form is the first and follow sheet of Standard Form No. 10736] 


Standard Form No. 1074 
Form Approved b 
Comptroller General U. 8. 
[September 8, 1931 


Pay Rout For Personat Services—MIscELLANEOUS 


(Employees on per hour, day, week, month, or piecework basis) 


AUTHORITY OR IDENTIFICATION NUMBER 
(Department or Establishment) 


| 

Compensa- 
tion | 

1] 


Names and 
addresses 
Si ta 

7, qu an 
No) en official 
designa- 
tions or 
occupations) 





s 
| 
Z 
5 
8 
s 
3 
e 
m 


| Unit of employment 





Totals for 
this page.|....|....| 


Allowance | 











Gross 


amount 


earned 


Not subject to retirement deductions 





Subject to retirement deductions 


| 
| 








(Name and designation of disbursing officer) 


Deductions 


| Retirement 





| Net amount paid 


~~ (Bureau or Service) — 


Notations 
of pay- 
ments by 
check 
(number 
and date) 
drawn on 
Treasurer 
U.8., 
unless 
otherwise 
stated, or 
by loose 
cash re- 
ceipt 
(number) 
attached 
to this 

| roll 


(Location) 


sue 
REMARKS 


Payments for 
overtime, Sun- 
days, and holi- 
days, and such 
other facts as 
may affect pay 
status, tobe 
clearly and 
fully explained, 
hours and/or 
days of absence 
without pay of 
monthly em- 
| ployees (and of 
per annum 
| employees 
when paid on 
this roll) or 
date of appoint- 
ment or sepa- 
ration must be 
stated 
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[Reverse of Standard Form No. 1074 ee sa 


Pay Rouu ror Persona, SerRvices—MIsScELLANEOUS 
(Employees on per hour, day, week, month, or piecework basis) = 


PAID BY 


Department or establishment 
Bureau or service 
Location 


Period from 








Amount | Notations 


For services and/or allowances of officers and employees 
during the period specified above as stated in ‘‘Gross Amount 
Earned”? column or columns (exclusive of allowances not 
charged to appropriations) 


Differences 








(Signature or initials) 

*I certiry that the within pay roll, in pages, is correct; that it ap- 
pears from the records of my office that the persons named thereon were legally 
appointed or employed and each has performed the services required by law and 
ee during the period mentioned; that such services, except as otherwise 
indicated in the column of ‘‘ Remarks,’’ have been performed under my super- 
vision; that no person whose name appears on the within pay roll is paid for any 
period of absence in excess of that allowed by law; that deductions have been 
made from the compensation of all employees against whom charges have ac- 
crued during the period of the pay roll; that the determined reasonable value of 
allowances furnished in kind is stated in every case, and that the total amount 


of this roll is chargeable to appropriation(s) as indicated in the above ‘“‘Appro- 
priation Summary.” 


* Approved for $ 


ORIGINAL 
ONLY) (Official title) 
*This certificate must be made by the responsible officer having knowledge of the accuracy of the time 
records. If the ability to certify and authority to approve are combined in one person, one signature only 
is - 


n ; eevee the approving officer will in the blank space below ‘“‘ Approved for $ 
and over official title. 
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STANDARD FORM NO. 1074a, PAY ROLL FOR PERSONAL SERVICES— 
MISCELLANEOUS (EMPLOYEES ON PER HOUR, DAY, WEEK, MONTH, 
OR PIECEWORK BASIS) 


(This form is the first and follow sheet of Standard Form No. 1074] 


STANDARD Form No. 1074b Page No 
Form APPROVED BY 
COMPTROLLER GENERAL U. 8. MEMORANDUM 
September 8, 1931 


Pay Rout ror PersonaL Services— MISCELLANEOUS 
(Employees on per hour, day, week, month, or piecework basis) 


AUTHORITY OR oaliiainias a. 
IDENTIFICATION NUMBER (Department or (Bureau or Service) 
Establishment) 


REMARKS 


| Payments for 
E . | overtime, Sun- 
ities pretniiene | days, and holi- 
| ¢ aa nsa- | Allowance amount : * ae | a eae 
ion earned Deductions (number | may affect pay 
and date) | status to be 
addresses | drawn on jclearly and fully 
| (when re- | | T reasurer | explained. 
__ \quired) and |U.8., unless) Hours and/or 
No.|T oficial at — nee otherwise jdays of absence 
- stated, or | without pay of 
| tions or | by loose | monthly em- 
joccupations| cash receipt) ployees (and of 
(number) per annum 
attached employees 
to this when paid on 
roll this roll) or 
date of ap- 
pointment or 
separation 
must be stated 


|Names and) 


| 


Deductions 


Total units employed 
Subject to Retirement | 


Subsistence or meals 


Net amount paid 


Retirement 


= 
3 
Gg 
S 
S | 
& 
E 
- 
S 
s 
= 


| Unit of employment 


| 


| Total units 
| Quarters or rent 


| ‘Totals for 
this page 
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(Reverse of Standard Form No. 1074b) 
MOMAROR INO n5ans 04 44~ 45-0 
D. O. Symbol No. ...-..-.- 
Pay Rout ror Personat Services—MIscELLANEOUS 
(Employees on per hour, day, week, month, or piecework basis) 


PAID BY 
Department or establishment 


Bureau of service 


Location (For use of Paying 
Office) 
Period from 





Amount | Notations 


For services and/or allowances of officers and employees 
during the period specified above as stated in ‘‘Gross Amount 
Earned” column or columns (exclusive of allowances not 
charged to appropriations) $ | 


5 Ae Do ee ne cde oe 


(Signature or initials) ete 


MEMORANDUM 





528 APPENDIX 


STANDARD FORM NO. 1074C, PAY ROLL FOR PERSONAL SERVICES- 
MISCELLANEOUS (EMPLOYEES ON PER HOUR, DAY, WEEK, MONTH, 
OR PIECEWORK BASIS) 


[This form is the first and follow sheet of Standard Form No. 1074b) 


Standard Form No. 1074 d Page No. .......--- 
Form Approved Pe, 
Comptroller Genera! U.8. 
September 8, 1931 ° 


Pay Roti For Personat Services—MIscELLANEOUS 
(Employees on per hour, day, week, month, or piecework basis) 


AUTHORITY OR 
IDENTIFICATION ; ; 
NUMBER (Department or Establishment) (Bureau or Service) 


Period from 
(Name and designation of disbursing officer) 


| 


Compensa- 
tion 


Gross 
Allowance || amount Deductions 
earned | | Payments for 
: : | overtime, Sun- 
Notations | days, and holi- 
ments by days and such 
check | other facts as 
(number may affect pay 
and date) | status to he 
arawa on | Clearly and 
Treasurer | fully explained. 
U. S., un- | ours and/or 
less other- | 288 Of absence 
wise stated | without pay of 
or by loose | monthly em- 
coeicenael t, Ployees (and of 
pants so | per annum em- 
attached | Ployees when 
to this roll paid on this 
roll) or date of 
appointment 
or separation 
must be stated 





Names and 
addresses 
(when re- 

quired) and} 

No. | official des- | 
ignations 
or occupa- | 
tions 


| Not subject to retirement deductions 


| Subject to retirement deductions 
Subsistence or meals 


a 
3 
s 
oe 
n 
s 
8 
c 
So 
= 
S 
@ 
s 
e 
= 


| Unit of employment 
| Total units employed 
| Net amount paid 


| Total units 
| Retirement 








| Quarters or rent 



































APPENDIX 


[Reverse of Standard Form No. 1074d] 
Voucher No 
D. O. Symbol No 


Pay Rout ror Persona, SERvicEsS— MISCELLANEOUS 
(Employees on per hour, day, week, month, or piecework basis) 


PAID BY 
Department or establishment 


Bureau or service 


(For use of Paying Office) 





For services and/or allowances of officers and employees | 
during the period specified above as stated in ‘‘Gross Amount 
Earned” column or columns (exclusive of allowances not 
charged to appropriations) ‘ 





Differences 





(Signature or initials) 


*] certiry that the within pay roll, in pages, is correct; that it appears 
from the records of my office that the persons named thereon were legally ap- 
pointed or employed and each has performed the services required by law and 
regulation during the period mentioned; that such services, except as otherwise 
indicated in the column of “Remarks,” have been performed under my super- 
vision; that no person whose name appears on the within pay roll is paid for any 
period of absence in excess of that allowed by law; that deductions have been 
made from the compensation of all employees against whom charges have ac- 
crued during the period of the pay roll; that the determined reasonable value of 
allowances furnished in kind is stated in every case, and that the total amount of 
this roll is chargeable to appropriation(s) as indicated in the above ‘‘ Appropria- 
tion Summary.” 


*Approved for $ 


( 
ORIGINAL 
ONLY) 
(Official title) 


* This certificate must be made by the responsible officer having knowledge of the accuracy of the time 
records. If the ability to certify and authority to approve are combined in one oe, one signature 
only is necessary; otherwise, the seprerns cer will sign in the blank space below ‘Approved for 
$ ”’ and over his official tit 
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Standard Form No. 10746 
Form Approved by 
Comptroller General U.S. MEMORANDUM 
September 8, 1931 


Pay Rout ror Persona. Services— MIsScELLANEOUS 


(Employees on per hour, day, week, month, or piecework basis) 
AUTHORITY OR 
IDENTIFICATION NUMBER 


officer) 

| | | 
‘ . Gross | | REMARES 
ped Allowance |Amount! Deductions |} Payments for 

Earned | overtime, Sun- 

days, and holl- 
days and such 

other facts as 
by —— may affect pay 

status to be 
and date) 


drawn on | “early and ful- 


Treasurer | 
U.8., unless 


ne Notations 
| of payments 


Names and 
addresses | 
(when re- 

No. |quired) and) 
official des- 
ignations or 
occupations 


| Not subject to retirement deduc- | 


ly explained. 
Hours and/or 
days of absence 
without pay of 
monthly em- 
| ployees (and of 
| per annum em- 
ployees when 
paid on this 
roll) or date of 
appointment 
or separation 
must be stated 


tions 


Total units employed 


Rate of compensation 


Unit of employment 
Net amount paid 


Total units 
Retirement 
Quarters or rent 


| Subsistence or meals 


| Subject to retirement deductions 

















Tota! for | 
this page 








APPENDIX 
] Reverse of Standard Form No. 1074e] 
Voucher No 
D. O. Symbol No 


PAY ROLL FOR PERSONAL SERVICES—MISCELLANEOUS 
(Employees on per hour, day, week, month, or piecework basis) 


Department or establishment a 


Bureau or service 


Location (For use of Paying Office) 


APPROPRIATION SUMMARY 


| Amount 


For services and/or allowances of officers and employees 
during the period specified above as stated in ‘‘Gross Amount 
Earned” column or columns (exclusive of allowances not 
charged to appropriations) 


I Ee er ee 





Account verified; correct for 


(Signature or initials) 


MEMORANDUM 
136605 ° —32——35 
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APPENDIX 


STANDARD MILEAGE VOUCHER 
[General Regulations No. 36—Supplement No. 4) 


Avaust 17, 1931. 

1. The following standard mileage voucher forms are hereby prescribed and 
peeeaes for use of the Government services embraced in the Joint Service 

av Act of June 10, 1922, 42 Stat. 631, in lieu of all other forms used for like 
purpose, except as herein or hereafter otherwise specifically authorized: 
Form No. 1071, Mileage Voucher (original). 
Form No. 1071a, Mileage Voucher (memorandum) 

2. The original form will be printed on suitable white paper and the memo- 
randum on suitable yellow paper. Such number of memorandum copies may be 
made as the needs of the service require. 

3. The columns of the ‘‘Statement of Travel Performed” have been numbered 
from 1 to 8, inclusive. Columns 1 to 5, inclusive, are for use of the traveler only; 
columns 6 to 8, inclusive, will be used by the proper administrative accounting 
officer. The administrative certificate provided on the form will be used in those 
services from which such a certificate is required. 

4.-In the use of columns 6 to 8, inclusive, the amount due where travel over a 
land-grant road is involved will be computed on the following basis: 

(1) Determine the authorized mileage allowance at 8 cents per mile by the 
established route and distance between the terminal points of travel (column 8). 
(2) deduct 3 cents per mile for each mile of land-grant road included in the estab 
lished route and distance (column 6); (3) also deduct 3 cents per mile for the 
distance for which transportation is furnished by the United States, except the 
land-grant included in the established route and distance (column 6) and which is 
actually excluded in computing mileage (column 7). (See 7 Comp. Gen. 498, 802.) 

5. When part of the travel performed under an order is made on a mileage basis 
and part on an actual expense basis, the claim for mileage will be stated on the 
standard voucher herein prescribed, with certified copies of the travel order 
attached, and the claim for reimbursement of actual expenses will be stated on 
Standard Form No. 1012, also with certified copies of the travel order attached. 
Reference will be made on the second and all subsequent vouchers to the previous 
voucher or vouchers paid under the same travel order, giving the name of the 
disbursing officer paying the same, date of payment, and the voucher number or 
numbers. 

6. Continued use of existing mileage voucher forms is authorized until the 
present supply thereof is exhausted or until December 31, 1931, after which date 
the standard forms herein prescribed will be used exclusively. 

7. Upon receipt of these regulations each Government service embraced within 
the act of June 10, 1922, supra, is requested to make requisition at once upon the 
Public Printer for a supply of the standard forms, Nos. 1071 and 1071a, which 
it is estimated will be required for the period ending June 30, 1932, at the same 
time authorizing him to destroy or otherwise dispose of old plates and type 
matter pertaining to special forms being replaced with the standard forms herein 
prescribed. In so doing, it is understood and agreed by said services that they 
thereby consent to the plan of combining all the requisitions submitted and 
printing the total amount thereof in one edition, to be delivered to the respective 
services or placed in stock at the Government Printing Office subject to their 
order, or partly delivered and partly placed in stock as the case may be, and that 
they authorize the Public Printer to prorate the cost of printing and to render 
bill against each service for its proportionate share on the basis of the number of 
forms ordered by it. 

J. R. McCart, 


Comptroller General of the United States: 





536 APPENDIX 


Standard Form No. 1071 
Form approved by Comptroller General U. 8. 


August 17, 1931 
MILEAGE VOUCHER 
Act of June 10, 1922, 42 Stat. 631 
(Statement of travel performed must be completely filled in by payee prior to signature, and there must 
not be any erasure or alteration unless inittaled or signed by fim) 
General Accounting , ID BY 


Office U. 8. 
Preaudit (Department and service) 


Certified for pay- I ie ind. stteinestbeennd 
ment in the sum of The Umrrgp States, Dr., 

J. R. McCani, POrrimeternnvncitabepne nares incnmnnerncncocsoneqers 
Comptroller General 


Jnited States. 
oa (Official station) or (Home address, to be used by 


_ BY.----- reserve and retired officers ‘only) 
M ail check to. 





For mileage under attached od order, — ", received at. 
STATEMENT OF TRAVEL | PERFORMED— These columns NOT to be used 
Observe instructions on reverse by the wavelet 





and 


nt included in 


Notations 


furnished (See note) 
excluding land grant in 


8 
E 
: 
3 
t 


distance 


Transportation furnished, 


|— Kind of transportation 


o 
~ 


E 


| @ Authorized mileage 
| 


x) 


| 


ql 
=a 
\" 





__ Brought forward from | statement « or reverse hereof __. 


Notge.—Government transportation request; rail, 


Government automobile (including State, 
county, or municipal) 
Government boat Saas State, county, — 
or municipal) _...... -.-----+-------- G/B | Deduct columns 6 and/ 
Government plane or airsh G/P | 
No transportation ie See RS, None | 
| Net amount to be paid_- 


I CERTIFY that the foregoing statement is correct, and that no transportation, | T 
6 either in kind or on Government transportation request, was furnished except 
z as stated above. 


(Payee) __ (Title) 


(Additional statements by De- i ( “(Accounting ing Classification) | (Payee must NoT | 
partment or Service, if deemed | | use this space) 


necessary) j | Differences: 
|| correct for. 


ie | (Signature or a 


~ | CERTIFY that the above account | is correct, and that the travel performed was in accordance “with the ‘the 
order issued therefor. 
*Approved for $ (Sign original only) * 








LY 


Account verified; 





“0. tre. fon Treasurer of the United States 

{Check N No. cocerens , dated w-nnenenne nny 1D. ~~ 25 for $.. ir favor of payee named above. 
*\Cash, $ a (Sign 
original 


Paid by 


(Signature of payee for cash) 


"if the ability to certify and authority to approve are combined in one person, one > signature only is neces- 
sary; otherwise the os officer will int in the bank space below “Approved for 
and over his official ti 
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[Reverse of Standard Form No. 1071] 


STATEMENT OF TRAVEL PERFORMED— These columns NOT to be used 
Observe instructions below by the traveler 





in 
ished 


excluding land grant in 


column 6 


sportation 
(See note) 
rant included 


ished route and 
ransportation furni: 


furnished. 
distance 


Land 
Tran 


estab 
Authorized mileage 


— Kind of trans 
Notations 


on 

~~ 
—~ 
2 
~~ 


(1) 


Miles| Miles| Miles) 


_ 
o 
~ 





| 
| 




















Totals transferred to statement on face hereof_.-.._.... 





INSTRUCTIONS 


SUPPORTING PAPERS REQUIRED: Two certified or authenticated copies of order 
directing travel must be attached to this voucher when submitted to the dis- 
bursing officer for payment. (For the Navy and Marine Corps, original and two 
certified copies of order with all indorsements thereon are required.) When the 
paid voucher is transmitted to the General Accounting Office, it must be accom- 
panied by one certified copy of the order with all indorsements. When transpor- 
tation is furnished, such order must be indorsed or a separate certificate furnished 
by the officer issuing the transportation, showing names of railroads or other 
public means of conveyance over which transportation was issued, with the 
number of the transportation request. 
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Standard Form No. 107la 
Form approved by Comptroller General U.8. 
August 17, 1931 Voucher No 


MILEAGE VOUCHER 
Act of June 10, 1922, 42 Stat. 631 


(Statement of travel performed must be completely filled in by payee prior to signature, and there must 
not be any erasure or alteration unless initialed or signed by him) 


Ge 1A ti PM tadi ens titiandccias conanesnnsig Ade 
— _ (Department and service) a 
PREAUDIT 


‘ ST iciniidiintateumbasadtiwcemenchessnee 
Certified for pay- 
ment in the sum The UNITED States, Dr., 


J. R. McCaR1, 
Comptroller General 
of the United States. (For use of Paying 
(Official station) or (Home address, to be used by re- Office) 
serve and retired officers only) esuiiaimamaiin 


Mail check to...... 


For mil mileage under attached order, ...-, received at 


STATEMENT OF TRAVEL PERFORMED— “These columns NOT to be used 
Observe instructions on reverse ; by the traveler 


transportation 
(See note) 


excluding land grant in 


established route and 


Authorized mileage 


furnished. 
Land grant included in 


Transportation furnish 


Notations 


~ 
3 
7 
& 
“ 


| Miles Miles 


| 


a 
= 
Qa 
LS 
lz 
wa 
Y~ 

wo 

~ 


_ Brought forward from statement on reverse hereof 





Rate pe | Dolls | Dolls.) Dolls. 


Government automobile (including State, mile_. 0.03 | 0.08 0.08 

county, or municipal) .................... G/A satimeaege pas 
Government boat (including State, county, —=—— 

or municipal) G/B Deduct columns 6 
Government plane or airship -- = 
No transportation furnished ‘ Net amount to be |=—— 
a . ee —! 
ee <= = — | 

i MEMORANDUM 


NotE.—Government transportation request; rail, 








(Additional statements by || (Accounting classification) || (Payeemust NOT 
department or service, if | use this space) 


deemed necessary) . 
| Differences: ae aa 
| 

| 


MEMORANDUM 





. x on Treasurer of the United States 
Paid bo. heck No , 19...., for $ in favor of payee named above. 
c (MEMORANDUM—D) not sign) 
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{Reverse of Standard Form No. 1071a] 





STATEMENT OF TRAVEL PERFORMED—Observe instruc- | These columns NOT to be used 
tions below by the traveler 


furnished 
excluding land grant in 


column 6 


(See note.) 


NOTATIONS 


4. 
grant included in es- 


Kind of transportation fur- 


Authorized mileage 


Transportation 


I 
|. Land 


iS tablished route and distance 


i} 
Ss 

| 
Ss 


Miles | Miles | Miles 




















Totals transferred to statement on face hereof. 





INSTRUCTIONS 


SUPPORTING PAPERS REQUIRED: Two certified or authenticated copies of order 
directing travel must be attached to this voucher when submitted to the disburs- 
ing officer for payment. (For the Navy and Marine Corps, original and two 
certified copies of order with all indorsements thereon are required.) When the 
paid voucher is transmitted to the General Accounting Office, it must be aceom- 
panied by one certified copy of the order with all indorsements. When trans- 
portation is furnished, such order must be indorsed or a separate certificate 
furnished by the officer issuing the transportation, showing names of railroads or 
other public means of conveyance over which transportation was issued, with 
the number of the transportation request. 
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ACCOUNTING FOR RETIREMENT FUND DEDUCTIONS 
{General Regulations No. 54—Supplement No. 3] 


Juuy 27, 1931. 

1. Commencing with accounts for the month of July, 1931, disbursing officers 
who make deductions and receive collections after June 30, 1931, on account of 
the Civil Service Retirement and Disability Fund (hereinafter referred to as the 
Retirement Fund) will deposit such amounts with the Treasurer of the United 
States on personal credit certificates of deposit (Treasury Form No. 1, revised) 
for the account of the Retirement Fund as hereinafter outlined, and will dis- 
continue transmitting their checks for such items to the Disbursing Clerk, Bureau 
of Pensions, as provided in General Regulations No. 54, 6 Comp. Gen. 879, and 
Supplement No. 2 thereof, 8 Comp. Gen. 685. The deductions on completed pa 
me and pay vouchers and the collections will be deposited as above on the 15th 
and last days of each month. 

2. In lieu of forms of list of retirement deductions in use throughout the Gov- 
ernment service, conforming to the sample attached to Supplement No. 2, 
General Regulations No. 54, October 1, 1928, as required by said regulations, 
there is hereby prescribed and published Standard Form No. 1070, ‘‘Schedule of 
Civil Service Retirement and Disability Fund Credits.” 

8. Pay rolls must be approved for the gross amount to be charged to appropria- 
tions. This gross amount is the amount to be paid directly to the employee, 
plus the amount of retirement deductions, plus other deductions made as a means 
of effecting collection of amounts due the United States. Deductions for stated 
amounts representing the value of allowances furnished in kind which does not 
affect any appropriation or fund are not to be included in making up the net total 
of said gross amount. The gross amount chargeable to each appropriation will 
be taken up on the schedule of disbursements and credit therefor claimed on the 
disbursing officer’s account current, except as provided in paragraphs 10 and 12 
hereof. Where payment is to be made by direct settlement of a claim through 
the General Accounting Office, the claim should be stated and settled in the gross 
amount earned. 

4. Collections from employees seeking retirement service credit, reinstatement, 
etc., made by means of lump sum or installment deductions on current rolls or 
vouchers on which the emplcyees are paid, should be shown on the pay rolls in the 
retirement deduction column or in the space provided for showing such deductions 
on the pay vouchers, with suitable notation in the ‘‘ Remarks’ column of the pay 
rolls or on the pay vouchers; thereby increasing the total amount of Retirement 
Fund credits by the amount of such deductions, which will be handled in the 
same manner as other retirement deductions. 

5. When an erroneous amount has been deducted from the pay of an employee 
due to error in (1) stating the gross amount earned (2) computing an amount 
short of the proper deduction (3) making deduction from an employee ‘‘not 
within the act,’’ and/or (4) computing an amount in excess of the proper deduc- 
tion, adjustment thereof will be made on the next pay roll or pay voucher on 
which the employee’s name appears as an increase or decrease in the retirement 
deduction columns or in the space provided for showing retirement deductions on 
the pay voucher, with corresponding decrease or increase of the net amount due 
the employee. The total of the retirement deductions on the pay rolls or pay 
vouchers will be increased or decreased, as the case may be, by such adjustments. 
Appropriate notation, explaining the basis on which each individual adjustment is 
made, should be shown in the ‘‘ Remarks” column of the pay rolls on the line and 
opposite the entry to which it applies, or in an appropriate space on the pay 
vouchers. (See paragraph 8(I), subsections (a), (b), and (c), Supplement No. 2, 
General Regulations No. 54.) 

6. Amounts received in cash or by check from employees seeking retirement 
service credit, reinstatement, etc., should be taken up by the disbursing officer 
receiving the same as ‘‘collections” and deposited to his official checking account. 
Such items will not be included by disbursing officers as a part of the regular 
schedules of collections, nor should administrative officers include such items on 
— 7 schedule with other administrative collections. (See paragraph 8 

reof. 
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7. Care must be taken to see that not only the regular pay roll deductions, but 
also the adjustments involving decreases and increases and amounts collected 
from employees for the retirement fund are properly recorded on the employee’s 
pay = prescribed in Supplement No. 2, General Regulations No. 65, 10 Comp. 

en. ; 


8. There will be shown in detail on Standard Form No. 1070 (a) by voucher 
number and amount the retirement deductions on each completed pay roll and 
pay voucher paid within the period and (b) the name of each employee from 
whom retirement collections have been received within the period and the amount 
of such collections. The ‘‘deductions” and “collections” columns will be 
totalled, and in the spaces provided at the bottom of the form there will be shown 
the check numbers, dates, amounts, and reference to certificates of deposit b 
which such amounts were placed to the credit of the Retirement Fund. Suc 
schedule will be submitted by the disbursing officer with his accounts and as a 
part thereof. 

9. On the Disbursing officer’s account current the Retirement Fund trans- 
actions will be recorded under the account title ‘‘Civil Service Retirement and 
Disability Fund,” deductions being recorded as ‘‘Receipts-Adjustments,” the 
collections as ‘‘Collections,” while the amounts deposited for which personal 
credit certificates of deposit have been issued within the period will be shown in 
the space provided for Treasury deposits. Amounts for which personal credit 
certificates of deposit have not been issued within the period will be included on 
the account current in ‘‘ Balance due United States,”’ to be carried forward to the 
next account current. 

10. Diplomatic and consular officers in charge of posts having no official check- 
ing account with the Treasurer of the United States, and not within the jurisdic- 
tion of a District Accounting and Disbursing Office, should prepare all pay rolls 
and/or pay vouchers on which civil service retirement deductions appear in the 
gross amount earned, but should take up on their schedule of disbursements only 
the net amount paid. Upon receipt of the pay rolls or pay vouchers in the Bureau 
of Accounts of the Department of State, a schedule voucher will be prepared 
monthly, mong ie names of the disbursing officers in whose accounts the pay 
rolls or pay vouchers are carried, the period covered, the voucher numbers, and 
the total amount deducted and withheld from the basic salary, pay, or compen- 
sation of employees for credit to the Retirement Fund. These vouchers when 
duly approved by proper administrative authority will be forwarded to the Dis- 
bursing Officer of the State Department for payment in the manner previously 
set forth for Retirement Fund credits in paragre hs 3 and 8. Special disbursing 
officers of the Department of State who have official checking accounts with the 
Treasurer of the United States will prepare and forward their own lists of retire- 
ment deductions, as required by pessgoee 8 of this supplement. (See para- 
graph 7, Supplement No. 2, General Regulations No. 54.) 

11. The procedure prescribed by General Regulations No. 54 and supplements 
thereto, as modified by this supplement, will be followed in making retirement 
deductions from the basic salary, pay, or compensation of employees of the 
Panama Canal and the Panama Rahtroad Company on the Isthmus of Panama 
who are citizens of the United States and the deposit of same with the Treasurer 
of the United States to the credit of the Canal Zone Retirement and Disability 
Fund, under the provisions of the act of March 2, 1931, 46 Stat. 1471. For listing 
such retirement deductions Standard Form No. 1070 will be used, or same may be 
adapted for the use of the Panama Canal by suitable changes in the caption, title 
of fund, etc., subject to formal approval by this office. 

12. All provisions and requirements of General: Regulations No. 54 and supple- 
ment Nos. 1 and 2 thereof inconsistent with the procedure and form herein pre- 
scribed are hereby revoked: Provided, That this supplement shall not be held to 
apply to the Postal Service. 

13. Disbursing officers who send paid vouchers for audit to the General Ac- 
counting Office weekly, semimonthly, or at regular intervals other than the 
regular monthly or quarterly rendition, will transmit lists on Standard Form No. 
1070 for each such lot of vouchers. Each list will be totaled. To accompany the 
regular monthly or quarterly accounts, a summary list will be prepared by the 
disbursing officer, on which will be entered the totals of the partial lists above 
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described; the summary list to be totaled and have noted thereon the data as to 
number, etc., of the checks deposited to the credit of the Retirement Fund and the 
certificates of deposit issued therefor. Any adjustments of errors not reflected in 
the totals of the partial lists will be itemized on the summary list. (See para- 
graph 3, Supplement No. 2, General Regulations No. 54.) 

14. Pending the procuring of a supply of Schedules of Retirement and Dis- 
ability Fund Credits, Standard Form No. 1070, the disbursing officers are author- 
ized to show the required information regarding retirement fund deductions and 
collections on the forms heretofore used by them or on the temporary forms ruled 
in accordance with Standard Form No. 1070. 

15. Upon receipt of these regulations, each department and establishment is 
requested to make requisition at once upon the Public Printer for a supply of 
Standard Form No. 1070 which it is estimated will be required for its service for a 
period of twelve months from July 1, 1931, at the same time authorizing him to 
destroy or otherwise dispose of old plates and type matter pertaining to old forms 
now in use. In so doing, it is understood and agreed by the said departments and 
establishments that they thereby consent to the plan of combining all the requisi- 
tions submitted and printing the total amount thereof in one edition, to be deliv- 
ered to the respective departments or establishments, or placed in stock at the 
Government Printing Office subject to their order, or partly delivered and partly 
placed in stock as the case may be, and that they authorize the Public Printer to 
prorate the cost of printing and to render bill against each department and estab- 
lishment for its proportionate share on the basis of the number of forms ordered 


by it. 
J. R. McCart, 
Comptroller General of the United States. 
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Standard Form No. 1070 
Form approved by 
Comptroller General U. 8. 
July 27, 1931 


ScuHEDULE or Civit Service RETIREMENT AND DisaBitity FuNp CREDITS 


“(Department or establishment) 


Amount Amount 


Voucher number or name Retire- || Voucher number or name | Retire- 


ment I } ment 
deduc- | | deduc- 
tions tions | 


Brought forward 




















Columnar totals-- - - -- 
Totals, forward Combined total_..........- 


Deposit(s) with Treasurer U. 8S. to credit of Civil Service Retirement and Disability Fund: 
© CEP BR eiccunte th cheat i. 
to} eee Ge cca amines i 
dated 
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ACCOUNTING FOR RETIREMENT FUND DEDUCTIONS SEMIMONTHLY 
PAY ROLLS—SUPPLEMENT TO GOVERNMENT SALARY TABLES 


[General Regulations No. 544—Supplement No. 4} 


Aveust 18, 1931. 

1. In view of the requirement for the deposit of Civil Service Retirement and 
Disability Fund Credits (deductions on completed pay rolls and pay vouchers 
and collections) with the Treasurer of the United States on the 15th and last days 
of each month for account of the Retirement Fund (paragraph 1, Supplement No. 
3, General Regulations No. 54, 11 Comp. Gen. 540), authority is granted to submit 
to the General Accounting Office each month two completed pay rolls for officers 
and employees receiving salaries on a monthly or annual basis, one for the pay 
period from the first to the 15th day of the month, inclusive, and one for the pay 
period from the 16th to the last day of the month, inclusive. The payrolls will 
show the exact basic salary, the exact 3% per cent retirement deduction, and the 
net amount payable to each a for the pay period, computed in accordance 
with the Government Salary Tables of 1929 and supplements thereto. Para- 

raph 3, General Regulations No. 54, and Supplement No. 1 thereof, 6 Comp. 
en. 880, are modified accordingly. 

2. Copy of a new supplement to the Government Salary Tables, 1929, issued 
by the General Accounting Office as of this date, is attached hereto,* showing 
the exact amount of basic salary, the exact 3% per cent retirement deduction, and 
the net amount payable to each employee on a monthly or annual salary basis 
for complete semimonthly pay periods covering the first and last halves of the 
month. The supplement will be printed at the Government Printing Office and 
copies thereof may be secured from the Public Printer upon requisition therefor 
for insertion in the bound volume of Government Salary Tables, 1929. 


J. R. McCart, 
0 


Comptroller General of the United States. 
* Supplement to Salary Tables omitted. 


SUPPLEMENT TO GOVERNMENT SALARY TABLES 
(General Regulations No. 54—Supplement No. 5] 


January 12, 1932. 

Rs Reayiemaet to the Government Salary Tables, 1929, issued August 18 
1931, is hereby rescinded. In lieu thereof the revised supplement is approved 
as of this date, which will be used in the future for determining amounts payable 
to officers and employees receiving salaries on a monthly or annual basis for 
complete semimonthly pay periods from the Ist to the 15th and from the 16th 
to the last day of each month, both inclusive. Requisitions for the required 
number of printed copies of the revised supplement, for insertion in the bound 
volume of Government Salary Tables, 1929, should be made on the Public Printer. 

2. In those offices where payments are made monthly at end of month on a 
completed pay roll, or twice a month on temporary receipts or pay-roll forms at 
middle of month and on completed pay rolls at end of month, the Salary Tables of 
1929 and supplement of July 26, 1930, will continue to be used, except for certain 
changes in the latter as shown on a statement of changes. Said changes being 
confined to the supplement of July 26, 1930, and being few in number, a reprint 
of said supplement is thought to be unnecessary, and the changes as shown by the 
statement may be made by hand on pages 1, 2, 3, 5, 7, 8, 10, 12, 14, 15, 16, and 
18 of the supplement on which the affected salary rates are tabulated. 


J. R. McCanrt, 
Comptroller General of the United States. 
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ACCOUNTING FOR RETIREMENT FUND COLLECTIONS AND DE- 
DUCTIONS 


(General Regulations No. 54—Supplement No. 6] 


June 30, 1932. 

Effective with the accounts for July, 1932, all accountable officers by whatever 
title known, who receive collections for the benefit of, and/or make deductions on 
pay rolls or vouchers for, the Civil Service Retirement and Disability Fund, the 
Canal Zone Retirement and Disability Fund, or the Foreign Service Retirement 
and Disability Fund, will deposit same into the Treasury of the United States on 
personal credit certificates of deposit, Treasury Form No. 1 (revised), and account 
therefor under the respective receipt title, as follows: 


oe. ae Service Retirement and Disability Fund—Trust 

und. 

8184, Contributions—Canal Zone Retirement and Disability Fund—Trust 
und. 

8186, Contributions—Foreign Service Retirement and Disability Fund— 


Trust Fund. 
J. R. McCart, 
Comptroller General of the United States. 


ACCOUNTING FOR LIABILITY OF THE UNITED STATES TO THE CIVIL 
SERVICE RETIREMENT AND DISABILITY FUND—REVOCATION OF 
GENERAL REGULATIONS NO. 65 AND SUPPLEMENT NO. 1 THERETO 


(General Regulations No. 65—Supplement No. 3] 


_  Novemser 16, 1931. 

1. Section 11 of the act of July 3, 1926, 44 Stat. 904, pertaining to retirement 
of empl ees of the classified civil service, provides that: 

The Comptroller General shall establish and maintain an account 
showing the liabilities of the Government under this Act, and shall 
keep such other accounts a8 may be deemed necessary for the proper 
administration of the Act.” 

The amendatory act of May 29, 1930, 46 Stat. 468, contains no reference to 
the establishment and maintenance in the General Accounting Office of a civil- 
service retirement and disability-fund liability account as required by the act 
of July 3, 1926, supra, but provides (section 12a) for an individual liability account 
to be maintained by the departments or offices concerned, under such regula- 
tions as may be prescribed by the Civil Service Commission, ‘and the Commission 
has apemeiaated such regulations by Form No. 2805, October, 1930. In view of 
the above the requirements of section 11 of the act of J uly 3, 1926, above quoted, 
are no longer operative. 

2. General Regulations No. 65, dated ee a. 1928, and Supplement No. 1 
thereto, dated April 18, 1928, 7 "Comp. Gen. sid. 857, promulgated for the 
purpose of carrying into effect said provisions a ple 1i of the act of July 3, 
1926, are hereby rescinded. 

McCart, 


Comptroller dininls of a United States. 
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ABSENCES: 
See Leaves of absence. 


ACCOUNTS: 

See Disbursing officers and agents; Miscel- 
laneous receipts; Set-off. 

Army account of advances—Use of, for 
clearing collections for expenditures, ad- 
justments, or other purposes; when 
authorized 

Justice Department—Admission fees of 
attorneys to practice before circuit courts 
of appeals; disposition of 

Parcel Post Convention, United States and 
Canada—Settlement to be made on basis 
of currency of creditor country 

Systems— 

Canal Zone Retirement and Disability 
Fund— Procedure proposed 

Civil Service Retirement and Disability 
Fund—Procedure proposed 


ADJUSTED COMPENSATION: 
See Veterans’ Administration. 


ADVERTISING: 

Bidders—Deposits—Where bonding com- 
panies refused to furnish performance 
bond because of difference between low 
bid and others received, and low bidder 
does not allege a mistake but agrees to per- 
form if bond waived and guaranty deposit 
of 10 per cent of bid is accepted in lieu of 
bond, proposition accepted, but amount 
of premium that would have been paid on 
bond is to be deducted from contract 
payments 

Bids— 

Alternate—Permission extended to bid- 
ders on plans and specifications drafted 
by the Government to submit their 
own plans and specifications is not a 
compliance with sec. 3709, R. 8. Pro- 
cedure explained where outside assist- 
ance necessary 

Rejection—where low bidder offered a 
ballast car which did not conform to the 
specifications but more nearly met the 
needs of the service, all bids should be 
rejected and new bids asked on speci- 
fications properly drawn 

Required— 

Launch for embassy at Constantinople 
(Istanbul) 

Separate contract after advertising 
required for purchases in excess of 
amount as increased, as stipulated in 
advertisement 
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ADVERTISING— Continued. 
Bids—Continued. 
Withdrawals— 
Mistakes— 

Low bidder figured materials f. 0. b. 
city where work was to be done in- 
stead of laid down at building site, 
thus omitting delivery charges; 
also made deduction from estimate 
on assumption that labor could be 
obtained at lower prices than esti- 
mated. Such errors in judgment 
do not entitle to relief 

Question is for determination by 
General Accounting Office 

Submitted bid based on estimates of 
estimator employed by bidder; in- 
dication by bidder, in red pencil, 
after bids opened that various 
items on estimate sheets were too 
low is not conclusive evidence of 
mistake so as to authorize with- 
drawal of bid 

Readvertisement—where low bidder offered 
a ballast car which did not conform to the 
specifications, but more nearly met the 
needs of the service, all bids should be 
rejected and new bidS asked on specifi- 
cations properly drawn 


AGENTS: 
See Disbursing officers and agents. 


ALASKA RAILROAD: 

Contract specifications—where low bidder 
offered a ballast car which did not con- 
form to the specifications but more nearly 
met the needs of the service, all bids 
should be rejected and new bids asked on 
specifications properly drawn ---........ 4 


ALIENS: 
Employment— 
Foreign agricultural service— 
Appointment must be by Secretary of 
Agriculture personally, and aliens 
must take oath of office prescribed by 
006; 1708, B.S .2505 Sisko. 
Not authorized under sec. 3 (b) ‘of 
applicable act_...................- 
Reentry fees paid by cashiers’ checks w hie h 
are found to be uncollectible; procedure to 
be followed 


ALLOWANCES: 
See Compensation; Quarters; Subsistence 
allowance. 
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APPOINTMENTS: 
Aliens— 
Foreign agricultural service— 
Appointment must be by Secretary of 
Agriculture personally, and aliens 
must take oath of office prescribed by 


Not authorized under sec. 3 (b) of ap- 
plicable act 
Oaths—Foreign Agricultural Service—ap- 
pointment must be by Secretary of Agri- 
culture personally, and aliens must take 
oath of office prescribed by sec. 1757, R. 8. 
Part time—instrument of appointment; 
information required thereon 


APPROPRIATIONS: 
Balances—reappropriation—Pan American 

Sanitary Bureau—appropriations for an- 

nual share of United States for main- 

tenance of bureau having been treated as 
regular fiscal year appropriations and 
unexpended balances carried to surplus 
fund, any action looking to reappropria- 
tion of balances in favor of bureau should 
be taken by Congress 

Commerce Department—‘‘ Air-navigation 
facilities, 1932"—applicable to purchase 
of insignia for caps of airway keepers at 
emergency landing fields 

Fiscal year— 

Availability beyond—salaries of Govern- 
ment inspectors, payable under same 
appropriation as construction work, 
may continue to be paid after close of 
fiscal year until project completed 

State Department—Pan American Sani- 
tary Bureau—appropriations for an- 
nual share of United States for main- 
tenance of bureau having been treated 
as regular fiscal year appropriations and 
unexpended balances carried to surplus 
fund, any action looking to reappropria- 
tion of balances in favor of bureau should 
be taken by Congress 

Justice Department— 

**Federal Jails, Building and Equip- 
ment’’—inapplicable to traveling ex- 
penses of jury of award composed of 
private architects 

**Fees of witnesses, United States 
courts’”’—applicable to subsistence ex- 
penses of Government employees sent 
away from duty stations as Govern- 
ment witnesses whose testimony does 
not constitute a part of their official 
eo pheitis<daneibhinincinde 

Prohibition, Bureau of— 

“Salaries and Expenses, Bureau of Pro- 
hibition ’’— 
Inapplicable to purchase of United 
States Code, Annotated . .......... 
When applicable to costs of seizure, 
storage, and disposition of liquor or 
other property seized under internal 
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Justice Department—Continued. 

“Salaries, Fees, and Expenses of Mar- 
shals, U. 8. Courts” —When applicable 
to costs of seizure, storage, and disposi- 
tion of liquor or other property seized 
under internal revenue laws--.-...-.-- he 

Navy Department — 

“ Ammunition Storage Facilities, 
Navy”—Inapplicable to purchase of 
vested water right enjoyed by person 
illegally in possession of public land 
required for ammunition depot 

Yards and Docks, Bureau of —‘ Mainte- 
nance, Bureau of Yards and Docks, 
1932”’—Inapplicable to cost of founda- 
tion borings and tests on site of proposed 
buildings, where Congress has directed 
the use of specifie funds for construction 
of the buildings 

Public buildings— 

Maintenance and operation— 

Electric current to be purchased under 
contract for public buildings and fur- 
nished to cafeterias operating therein, 
with or without reimbursement, may 
not be paid for from appropriated 
funds in absence of specific statutory 


Expense is payable from public build- 
ing appropriations as soon as title to 
buildings occupied by United States 
under lease has been acquired by the 
Government 

Rent—garage quarters for Washington 
City post office during remodeling, 
etc., of post office; appropriation ap- 
plicable 

Specific, instead of general— 

Garage quarters for Washington City 
post office during remodeling, etc., of 
post office, rent of; appropriation ap- 
plicable 

“Maintenance, Bureau of Yards and 
Docks, 1932’’--inapplicable to cost of 
foundation borings and tests on site of 
proposed buildings, where  ongress has 
directed the use of specific funds for 
construction of the buildings 

State Department— 

Foreign Service—* Allowance for clerks at 
consulates” —inapplicable to clerk hire 
at consular agencies 

Pan American Sanitary Bureau—appro- 
priations for annual share of United 
States for maintenance of bureau hav- 
ing been treated as regular fiscal year 
appropriations and unexpended bal- 
ances carried to surplus fund, any 
action looking to reappropriation of 
balances in favor of bureau should be 
taken by Congress 

“Relief and protection of American sea- 
men” —inapplicable to undertaker’s 
services and burial where seaman was 
left in hospital, without consular dis- 
charge, by master of vessel 
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APPROPRIATIONS—Continued_ 
Transfers—Canal Zone Retirement and 

Disability Fund—in re interest on 

amounts transferred to fund, supra, from 

Civil Service Retirement and Disability 

Fund subsequent to July 1, 1931 

Treasury Department — 

Customs, Bureau of—‘ Collecting the rev- 
enue from customs’’—applicable to pay- 
ment of quarters allowance to em- 
ployees stationed in Canada for six 
months each year; but not applicable 
where employee occupies a travel status 
and receives reimbursement of expenses 
or per diem in lieu thereon 

Public buildings— 

Electric current to be purchased under 
contract for publie buildings and fur- 
nished to cafeterias operating therein, 
with or without reimbursement, may 
not be paid for from appropriated 
funds in absence of specific statutory 
authority 

Expense of maintenance and operation 
is payable from public building ap- 
propriations as soon as title to build- 
ings occupied by United States under 
lease has been acquired by the Gov- 


Supervising Architect —‘‘Rent of tem- 
porary quarters"’—applicable to rent of 
garage quarters for Washington City 
post office during remodeling, etc., of 


Veterans’ Administration—fees of part- 
time and fee-basis employees of Veterans’ 
Administration testifying as witnesses in 
insurance cases are payable from appro- 
priations of the Administration and not 
from Justice Department appropriations. 

War Department— 

Army transportation appropriations are 
applicable to payment of overtime com- 
pensation to customs inspectors em- 
ployed by Panama Canal for inspecting 
baggage of passengers on Army trans- 


“Fredericksburg and Spotsylvania 
County Battle Field Memorial Com- 
mission’’—salaries of Government in- 
spectors, payable under same appro- 
priation as construction work, may con- 
tinue to be paid after close of fiscal year 
until project completed 


ARMY: 


See Accounts; Mileage; Pay; Travel allow- 
ance. 

Post exchange—indebtedness of retired 
emergency officer may not be satisfied by 
withholding retired pay 


ASSIGNMENTS: 


Leases—evidence necessary to be filed to 
prevent objection to rental receipt of as- 


Page 


DIGEST 


ATTORNEYS: 
Fees—admission to practice before circuit 
courts of appeals; disposition of fees 


AUTHORITY: 
See Departments and establishments, heads. 
Delegation of—oaths to expense accounts— 


clerks designated by chief clerk to ad- 
minister; rule as to 


AUTOMOBILES: 
See Customs Service; Liens; Mileage; Miscel- 
laneous receipts; Prohibition, enforcement 
of; Traveling expenses. 


BANKRUPTCY: 

Claim of surety—where bankrupt contrac- 
tor at time of default was indebted for 
taxes in greater sum than unpaid earnings 
under contract, surety not entitled to any 
part of such earnings 


BANKS: 
Deposits—postmasters—relief not author- 
ized where draft is drawn on a bank, and 
due to failure of the bank, the draft is not 


BIDDERS: 
See Advertising. 


BIDS: 
See Advertising. 


BOARDS AND COMMISSIONS: 

Jury of Award—designs for Federal jails— 
traveling expenses of jury of award com- 
posed of private architects are not payable 
from appropriated funds. 


BOATS: 
See Vessels. 


BONDS: 

Performance — waivers—where bonding 
companies refused to furnish performance 
bond because of difference between low 
bid and others received, and low bidder 
does not allege mistake but agrees to per- 
form if bond waived and guaranty deposit 
of 10 per cent of bid is accepted in lieu of 
bond, proposition accepted, but amount 
of premium that would have been paid on 
bond fs to be deducted from contract 


Surety, subrogation of— 

Extent of loss alleged suffered by surety 
on bond of defaulting contractor in com- 
pleting contract work must be estab- 
lished before recognition given to claim 
for amount earned by its principal be- 


Where bankrupt contractor at time of 
default was indebted for taxes in greater 
sum than unpaid earnings under con- 
tract, surety not entitled to any part of 
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BONDS— Continued. 
Surety, subrogation of—Continued. 

Where construction work abandoned by 
contractor and completed by United 
States, and amount of retained percent- 
ages is more than sufficient to reimburse 
Government for expenditures and for 
accrued liquidated damages, balance of 
contract price, including retained per- 
centages, may be paid surety on per- 
formance bond 


BOOKS: 

Law—United States Code, Annotated— 
purchase not authorized under appropria- 
tion “Salaries and Expenses, Bureau of 
Prohibition” 


BROOKHART ACT: 
See Classification. 


BUILDINGS: 
See Leases; Public buildings. 


BURIAL EXPENSES: 

Employees’ Compensation Commission 
beneficiary—private act waiving in favor 
of individual requirements of secs. 17 and 
20 of Employees’ Compensation Act, 
authorizes consideration of claim for 
burial expenses on basis of congressional 
determination of death due to service, 
provided other conditions are met... _... 

Grave site—lump-sum payment as rent in 
perpetuity for grave site in a foreign coun- 
try is authorized; not considered an ad- 
vance payment under sec. 3648, R. S 

Payment, advance—lump-sum payment 
as rent in perpetuity for grave site in a 
foreign country is authorized; not con- 
sidered an advance payment under sec. 


Seaman, American—payment from appro- 
priation “ Relief and protection of Amer- 
ican seamen”’ unauthorized where seaman 
was left in hospital, without consular dis- 
charge, by master of vessel 


CAFETERIAS: 
See Public buildings. 


CANAL ZONE: 
See Panama Canal. 


CARRIERS: 
See Transportation; Vessels. 


CERTIFICATES: 
Invoices—American fishing vessels and 
seamen; fees paid under sec. 12, act June 
26, 1884, 23 Stat. 56; when refund author- 


Indorsements— 
Forgeries— 

Government may effect reclamation 
where forger, a man, represents him- 
self to be a woman and receives and 
eashes checks drawn in name of a 
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CHECKS—Continued. 
Indorsements—Continued. 
Forgeries—Continued. 

Reclamation may be made from indors- 
er, where impostor made no represen- 
tations to indorser who cashed check, 
other than inference drawn from pos- 
session of indorsed check, and indorser 
did not attempt to identify person pre- 
senting check as proper payee thereof. 

Where impostor forges name of veteran 
to application for a loan and later 
forges name of boneficiary to the 
check received on such application, 
reclamation is proper from an inno- 
cent third party who cashes such 


Reclamation— 
Forgeries— 

Government may effect reclamation 
where forger, a man, represents him- 
self to be a woman and receives and 
cashes checks drawn in name of a 
female payee 

Reclamation may be made from indors- 
er, where impostor made no repre- 
sentations to indorser who cashed 
check, other than inference drawn 
from possession of indorsed check, and 
indorser did not attempt to identify 
person presenting check as proper 
payee thereof 

Where impostor forges name of veteran 
to application for a loan and later 
forges name of beneficiary to the check 
received on such application, recla- 
mation is proper from an innocent 
third party who cashes such check __- 

Stamp taxes—foreign countries — United 
States disbursing officers not authorized 
to pay stamp tax, except where checks are 
drawn in favor of foreign-service officers 
for official expenditures 

Uncollectible—Alien or immigrant reentry 
fees paid by cashiers’ checks which are 
found to be uncollectible; procedure to be 
followed 


CIVIL SERVICE: 
See Appointments; Classification; Retire- 
ment, 


CLAIMS: 

Act Apr. 10, 1928, 45 Stat. 413—automobile 
seized for violation of prohibition act; 
claim of innocent owner for proceeds of 
sale is not for reporting to Congress under 
act Apr. 10, 1928 

Assignments — leases— evidence necessary 
to be filed to prevent objection to rental 
receipt of assignee 

Stale—personal injuries—amount appro- 
priated by Congress for personal injuries 
received by employee who dies 15 years 
thereafter without filing claim therefor, 
lapses with his death and does not become 
an asset of his estate, nor is it payable to 
his widow or children 
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CLAIMS—Continued. 


Sureties— 

Extent of loss alleged suffered by surety 
on bond of defaulting contractor in 
completing contract work must be 
established, as well as right of subroga- 
tion, before recognition given to claim 
for amount earned by its principal be- 
fore default 

Where bankrupt contractor at time of 
default was indebted for taxes in greater 
sum than unpaid earnings under con- 
tract, surety not entitled to any part of 


Where construction work abandoned by 
contractor and completed by United 
States, and amount of retained per- 
centages is more than sufficient to re- 
imburse Government for expenditures 
and for accrued liquidated damages, 
balance of contract price, including re- 
tained percentages, may be paid surety 
on performance bond 


CLASSIFICATION: 


Additional positions—although not re- 
quired, if administrative office actually 
requests allocation by Personnel Classi- 
fication Board of an additional position, 
the final action of the board is determina- 
tive o! the salary range payable for that 
position 

Allocations— 

Additional positions—although not re- 
quired, if administrative office actually 
requests allocation by Personnel Classi- 
fication Board of an additional posi- 
tion, the final action of the board is 
determinative of the salary range pay- 
able for that position 

Effective date— 

Decision 6 Comp. Gen. 202 applicable 
where entire month is pay period; 
decision 4 Comp. Gen. 280 applicable 
where there are two or more distinct 
pay rolls per month 

Rule maintaining in departmental 
service in District of Columbia as to 
adjustments in compensation inci- 
dent to allocation has no application 
to administrative adjustments in 
field service positions 

Field service—rule maintaining in de- 
partmental service in District of Co- 
lumbia as to adjustments in compensa- 
tion incident to allocation has no appli- 
cation to administrative adjustments 
in field-service positions. 


Brookhart Act— 


Administrative increase—subsequent ad- 
ministrative promotion which would 
not have been granted had it been 
understood employee was entitled to 
same increase under Brookhart Act 
will be considered as granted under 
said act and no additional increase 
thereunder is required 


Page 
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CLASSIFICATION—C ontinued. 
Brookhart Act—Continued. 
Field service— 

Chauffeurs—position should be placed 
or allocated in a grade or salary range 
corresponding to that in depart- 
mental service 

Failure of administrative office to place 
or allocate position in accordance 
with principles of classification; 
authority of General Accounting 
Office to determine salary rate paya- 
ble covering past periods 

Salary rate of employees may be fixed 
at no less than minimum rate of field 
grade or salary range in which posi- 
tions are properly placed or allocated 
by administrative office 

Two salary rates for same position not 
authorized 

Whether a field position is subject to 
classification under act, supra, is to 
be based on action of Personnel 
Classification Board as to same or 
similar position in departmental 


Charwomen—Supreme Court, District of 
Columbia—Statutory provision in appro- 
priation act under which compensation 
of charwomen is “to be expended under 
the direction of the Attorney General”’; 


Combined departmental and field posi- 
tions— 

Creation and classification of one position, 
either with one or two salary rates, with 
duties divided between departmental 
and field services, chargeable under the 
respective appropriations are not 


Employment of one person in two sepa- 
rate and distinct positions at different 
times of the year, one in departmental 
service and the other in field service; 
how to be accomplished 

Field service— 

Part-time employees— 

Regularly employed throughout the 
year; compensation, how fixed 

Temporary, seasonal, or emergency 
field employees working part time, as 
distinguished from employees regu- 
larly employed part time throughout 
the year; compensation, how fixed _-_- 

Reallocations—saving clause in proviso 
to sec. 4, classification act, as amended 
by sec. 3, Brookhart Act, against loss 
of salary to employee whose position is 
reallocated to lower grade by Personnel 
Classification Board is not applicable to 
field position over which the board has 
no jurisdiction, nor is it applicable to 
prevent reduction in salary of employee 
whose duties and/or respensibilities are 
so changed as to require allocation in 
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CLASSIFICATION—Continued. 
Field service—Continued. 

Whether a field position is subject to 
classification under Brookhart Act is to 
be based on action of Personnel Classi‘i- 
cation Board as to same or similar posi- 
tion in departmental service 

Per hour employees—statutory provision 
in appropriation act under which com- 
pensation of charwomen is “‘to be ex- 
pended under the direction of the At- 
torney General”’; effect of 

Personnel Classification Board— 

Additional positions—although not re- 
quired, if administrative office actually 
requests allocation by the board of an 
additional position, the final action of 
the board is determinative of the salary 
range payable for that position. _-..... 

Reallocations—saving clause in proviso to 
sec. 4, classification act, as amended 
by sec. 3, Brookhart Act, against loss 
of salary to employee whose position is 
reallocated to lower grade by Personnel 
Classification Board is not applicable 
to field position over which the board 
has no jurisdiction, nor is it applicable 
to prevent reduction in salary of em- 
ployee whose duties and/or respon- 
sibilities are so changed as to require 
allocation in lower grade 

Promotions, administrative—subsequent 
administrative promotion which would 
not have been granted had it been 
understood employee was entitled to 
same increase under Brookhart Act will 
be considered as granted under said act 
and no additional increase thereunder is 


Reallocations— 
Effective date— 

Decision 6 Comp. Gen. 202 applicable 
where entire month is pay period; de- 
cision 4 Comp. Gen. 280 applicable 
where there are two or more distinct 
pay rolls per month 

Rule maintaining in departmental 
service in District of Columbia as to 
adjustments in compensation inci- 
dent to reallocation has no applica- 
tion to administrative adjustments in 
field-service positions 

Field service—rule maintaining in de- 
partmental service in District of Co- 
lumbia as to adjustments in compensa- 
tion incident to reallocation has no ap- 
plication to administrative adjustments 
in field-service positions 

Saving clause—in proviso to sec. 4, classi- 

fication act, as amended by sec. 3, 

Brookhart Act, against loss of salary to 

employee whose position is reallocated 

to lower grade by Personnel Classifica- 
tion Board is not applicable to field 
position over which the board has no 
jurisdiction, nor is it applicable to pre- 
vent reduction in salary of employee 


CLASSIFICATION—Continued. 
Reallocations—Continued. 
whose duties and/or responsibilities are 
so changed as to require allocation in 


Reductions—reallocations—Saving clause 
in proviso to sec. 4, classification act, 
as amended by sec. 3, Brookhart Act, 
against loss of salary to employee whose 
position is reallocated to lower grade by 
Personnel Classification Board is not ap- 
plicable to field position over which the 
board has no jurisdiction, nor is it appli- 
cable to prevent reduction in salary of 
employee whose duties and/or responsi- 
bilities are so changed as to require allo- 
cation in lower grade 

Welch Act—field service—Further settle- 
ment of claims for salary adjustments by 
field employees who were separated from 
the service and are otherwise entitled 
thereto; basis for 


COMMISSIONERS, UNITED STATES: 

Fees—hearings—defendant released on 

temporary bond; when commissioner 
entitled to per diem 


COMPENSATION: 
See Appointments: Classification. 
For joint-service pay act, see Pay. 
Allowances in kind—per diem employees— 
Value of allowances in kind fixed on per 
annum basis; deduction from salary 


Two salary rates for same position not 


Brookhart Act. See Classification. 
Deductions—Veterans’ Administration 
part-time employee not subject to de- 
duction for periods of absence attending 
court as Government witness 
Disability— 
Employees’ Compensation Commission 
beneficiaries— 

Disability compensation under em- 
ployees’ compensation act and non- 
service disability allowance under 
World War veterans’ act may not be 
paid to same person for same or 
related disability 

Private act waiving in favor of indi- 
vidual the requirements of secs. 17 
and 20 of Employees’ Compensation 
act; effect of, on claims for com pensa- 
tion and burial expenses 

Where neither disability nor death 
occurred within one year of alleged 
injury, and no claim for disability 
was filed within that period, rights 
under employees’ compensation act 
terminated and could not be revived 
by disability or death occurring 


Double— 
Agriculture Department employee may 
not be paid as seed-loan agent and as 
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COMPENSATION—Continued. 
Double—Continued. 
Postal Service employee— 

In computing total compensation of a 
fourth-class postmaster who also held 
the position of unskilled laborer under 
the Veterans’ Administration, there 
may not be deducted the amount 
paid by him to his assistants or clerks. 


May not be paid salary as fourth-class 
postmaster and as seed-loan agent 
under Agriculture Department___._. 


Two part-time positions under different 
departments— When, and when not, in 
contravention of $2,000 limitation in act 
May 10, 1916, as amended 


Veterans’ Administration employee—In 
computing total compensation of a 
fourth-class postmaster who also held 
the position of unskilled laborer under 
the Veterans’ Administration, there 
may not be deducted the amount paid 
by him to his assistants or clerks 

Foreign Service Officers— 

Adjustment of compensation of officer 
acting as chargé d’affairs ad interim or 
in charge of consulate general or con- 
sulate during absence of principal offi- 
cer, where latter retroactively pro- 
moted covering period of such absence. 


May be detailed to perform temporary 
duty en route to or from or between 
posts of duty and receive salary during 
period of such detail and while travel- 
ing over indirect route rendered neces- 
sary thereby 

Holidays. See Holidays. 
Overtime— 


Labor Department— 
Immigration Service employees— 

Duties in connection with examina~ 
tion and landing of passengers; 
within administrative discretion 
to issue regulation that eight work- 
ing hours shall constitute a working 
day, such hours to be within nine 
consecutive hours. 


Panama Canal—Overtime compen- 
sation authorized to same extent as 
in continental United States 


Treasury Department—Customs Service 
inspectors—Panama Canal—Overti ve 
compensation authorized to same extent 
as in continental United States 

Part-time— 

Agriculture Department—Forest Service 
employees regularly employed 
throughout the year; compensation, 


Thirty-first day of month—part-time 
employees whose compensation is fixed 
on annual basis are not entitled to be 
paid for services on thirty-first day of 
BT iiccccnncccedannceccedibssiitiebdiiin 


Page | COMPENSATION—Continued. 


Part-time—Continued. 

Veterans’ Administration physicians— 
Basis for computing deduction when 
absent from duty or when not avail- 
able for duty on call, where salary 

fixed at an annual rate 
Computation of salary where physician 
required to give Government only a 
definite number of days or hours of 


Not entitled to salary for any day on 
which witness fee of $20 per diem is 
I ccccekcstccarsccdcnsees 

Not subject to deduction for ‘periods 
of absence attending court as Govern- 
ment witness. 

War Department employees— 

Compensation of part-time employee 
regularly employed throughout the 
year or for substantial periods; how 


Compensation of temporary, seasonal, 
or emergency employee working only 
for short periods; payment on hourly 
basis, how computed 

Promotions, retroactive—Foreign Service— 
adjustment of compensation of officer 
acting as chargé d’affaires ad interim or 
in charge of consulate general or consulate 
during absence of principal officer, where 
latter retroactively promoted covering 
period of such absence 

Salaries— 

Allowances in kind—two salary rates for 
same position not authorized 
Foreign Service officers— 

Ordered to United States on statutory 
leave, are not entitled to salary con- 
trary to sec. 1742, R. 8., for excess 
transit time eccasioned by circuitous 
route used in returning to post of 

Payment must be made in U ‘nited 
States currency when available, not- 
withstanding Mexican law prohibit- 
ing circulation of foreign currency in 
PING isa iss cnsitntsc eos 

Thirty-first day of month—part-time em- 
ployees not entitled to be paid for services 
on thirty-first day of month where com- 
pensation is fixed on annual basis_-..---- 

Welch Act—field service—further settle- 
ment of claims for salary adjustments by 
field employees who were separated from 
the service and are otherwise entitled 
thereto; basis for 


COMPENSATORY TIME: 
Saturday half holidays—time must be in 
units of less than one regular working day- 


COMPROMISES: 
Offer—rejection—liability of person for 
damages to mail truck being definitely 
disclosed by facts of record, a possible 
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COM PROMISES—Continued. 
doubt whether evidence that Govern- 
ment could adduce at trial would be 
accepted by court or jury as establishing 
such liability does not justify acceptance 
of compromise offer by insurance com- 
pany on a 50 per cent basis 


CONSULAR SERVICE: 
See Foreign Service. 


CONTRACTORS: 

Employees—wages not to be fixed on basis 
of prevailing rate where contract for paint- 
ing existing buildings or for road con- 
struction is concerned 


CONTRACTS: 

See Advertising; Personal sercices. 

Agriculture Department—Bureau of Ani- 
mal Industry—filter paper listed on Gen- 
eral Schedule of Supplies but purchased 
in open market under Treasury Depart- 
ment circular; certificate showing neces- 
sity for particular purchase should 
accompany voucher 

American-made products—Navy Depart- 
ment—if supplies furnished by General 
Supply contractors are not grown, pro- 
duced, or manufactured in the United 
States, the contracts of such contractors 
should be disregarded and supplies of 
American origin purchased elsewhere. -._ 

Amounts, indefinite—leather—separate 
contract after advertising required for 
purchases in excess of amount as in- 
creased, as stipulated in advertisement _. 

Arlington Memorial Bridge Commission— 
increased costs—where contract provides 
for extension of time on account of prob- 
able delays, contractor is not entitled to 
increased costs due to such delays. -_..._- 

Breach—termination—lease of Government 
fleet of barges and towboats and unload- 
ing facilities terminated on lessee’s failure 
to operate as common carrier; no obli- 
gation to pay lessee, after termination of 
lease, alleged expenses, etc., in connection 
with care of unloading facilities erected on 
lessee’s land and abandoned to him 

Changes—damages, liquidated—remission 
authorized where delays were due to 
changes in work order by the Govern- 


Commerce Department— 

Damages, liquidated—remission not au- 
thorized for delays, on a mere showing 
of rainy. snowy, or freezing weather 
when such was to be expected; but 
remission of damages is authcrized for 
delays due to changes in work order by 
the Government 

Lighthouses, Bureau of—damages, liqui- 
dated—ditches, construction of; where 
contract did not provide for excusing 
contractor for delays due to any causes, 
liquidated damages were properly 
deducted for delays due to winter 


CONTEACTS—Continued. 


Commerce Department—Continued. 
weather conditions which were not so 
unusual as to be classed as “‘acts of 
G 

Damages, liquidated— 

Defaulting contractors—where contract 
abandoned, necessitating termination 
thereof and completion of work by 
Government, liquidated damages for 
delays accrue only to date of termina- 


Delays, administrative determination 
of—damages are deductible where it 
does not appear from administrative 
findings that delays resulted from 
causes specified in contract 

Delays by contractor — 

Liquidated damages may not be per- 
mitted to run on indefinitely until 
amount exceeds contract price; pro- 
cedure where delivery not made after 
reasonable period of delay e 

Where contract abandoned, necessitat- 
ing termination thereof and comple- 
tion of work by Government, liqui- 
dated damages for delays accrue only 
to date of termination 

Delays by Government—tremission of 
damages authorized for delays due to 
changes in work order by the Govern- 


Delays—no provision ‘for excusing —dam- 
ages chargeable for each day of delay 
not caused by acts of God, by the law, 
or by the Government. ..............- 

Delays—specified causes—remission of 
damages not authorized for delays, on 
@ mere showing of rainy, snowy, or 
freezing weather when such was to be 
BEEING, cewccccaccseea a. bs 

Delays—unspecified causes—where con- 
tract did not provide for excusing con- 
tractor for delays due to any causes, 
liquidated damages were properly de- 
ducted for delays due to winter weather 
conditions which were not so unusual as 
to be classed as ‘‘acts of God”’ 

Excessive— 

Fact that contractor prolonged delay in 
performance to such extent that liqui- 
dated damages exceeded amount of 
contract does not excuse him ___-_- 

May not be permitted to run on indef- 
initely until amount exceeds contract 
price; procedure where delivery not 
made after reasonable period of delay. 

Extensions of time authorized for delays 
due to changes in work order by the 
MOLLE A 

Default— 

Damages, liquidated—where contract 
abandoned by contractor, necessitating 
termination thereof and completion of 
work by Government, liquidated dam- 
ages for delays accrue only to date of 
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CONTRACTS— Continued. 
Default—Continued. 
Subrogation of surety— 

Extent of loss alleged suffered by surety 
on bond of defaulting contractor in 
completing contract work must be 
established before recognition given 
to claim for amount earned by its 
principal before default 

Where bankrupt contractor at time of 
default was indebted for taxes in 
greater sum than unpaid earnings 
under contract, surety not entitled to 
any part of such earnings 

Where construction work abandoned 
by contractor and completed by 
United States, and amount of re- 
tained percentages is more than suffi- 
cient to reimburse Government for 
expenditures and for accrued liqui- 
dated damages, balance of contract 
price, including retained percentages, 
may be paid surety on performance 


Deliveries— 

Excess—leather—separate contract after 
advertising required for purchases in 
excess of amount as increased, as stip- 
ulated in advertisement 

F. o. b.—gasoline; delivery required f. 0. b. 
designated shipping point, but actually 
delivered f. 0. b. destination, freight 
prepaid; reimbursement entitled to--- 

Disputes—price—dispute between procur- 
ing department and Department of 

Justice as to price of prison-made products 

should be submitted to board of arbitra- 

tion established by act May 27, 1930. _... 
Freight charges—return of unsatisfactory 
equipment; expense not chargeable to 

Government 

Guaranties—soil shredder—returned as 
unsatisfactory; freight charges not pay- 
able by the Government 

Implied —-damages—private property dam- 
aged in river and harbor works; contract 
is implied to compensate therefor 

Increased costs— 

Delays—where contract provides for 
extension of time on account of probable 
delays, contractor is not entitled to 
increased costs due to such delays..... 

Extra work— 

Dredging—no additional allowance for 
portion of work found more difficult 
than contemplated. 

Excavations— 

Subsurface conditions materially 
different from those indicated by 
contract drawings; determination 
of additional compensation to 
which contractor entitled 

Unexpected subsurface or latent con- 
ditions do not entitle to additional 
payments where Government made 
no representations with respect 
thereto 


CONTRACTS— Continued. 


Interior Department—Alaska Railroad— 
specifications, restrictive—ballast cars; 
where low bidder offered a car which did 
not conform to the specifications but more 
nearly met the needs of the service, all 
bids should be rejected and new bids 
asked on specifications properly drawn... 


Labor Department—Immigration Service — 
where bonding companies refused to 
furnish performance bond because of 
difference between low bid and others 
received, and low bidder does not allege 
a mistake but agrees to perform if bond 
waived and guaranty deposit of 10 per 
cent of bid is accepted in lieu of bond, 
proposition accepted, but amount of 
premium that would have been paid on 
bond is to be deducted from contract 
DORMER « ovicccccsndcdiccvce liboeVanwee 


Mistake in bid— 
Relief not granted— 

Bid based on estimates of estimator by 
employed by bidder; indication by 
bidder, in red pencil, after bids 
opened that various items on esti- 
mate sheets were too low is not con- 
clusive evidence of mistake so as to 
authorize withdrawal or correction 
of bid_.... BE ASR ER 


Erroneous quotation by subcontractor 
to successful bidder; payment in 
excess of bid price unauthorized ___.- 

Low bidder figured materials f. 0. b. 
city where work was to be done in- 
stead of laid down‘at building site, 
thus omitting delivery charges; also 
made deduction from estimate on 
assumption that labor could be 
obtained at lower prices than esti- 
mated. Such errors in judgment do 
not entitle to relief 

Withdrawals—question !s for determina- 
tion by General Accounting Office 


Navy Department— 


American-made products—If supplies 
furnished by General Supply contract- 
ors are not grown, produced, or manu- 
factured in the United States, the con- 
tracts of such contractors should be 
disregarded and supplies of American 
origin purchased elsewhere - - .......... 


Specifications, alternate—Permission ex- 
tended to bidders on plans and speci- 
fications drafted by the Government to 
submit their own plans and specifica- 
tions is not a compliance with sec. 3709, 
R. S. Procedure explained where outside 


Open-market purchases—filter paper— 
listed on General Schedule of Supplies 
but purchased in open market under 
Treasury Department circular; certifi- 
cate showing necessity for particular 
purchase should accompany voucher - - .. 
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CONTRACTS—Continued. Page | CONTRACTS—Continued. 
Payments, additional—unauthorized on Subject matter—Continued. 
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account of unexpected subsurface or latent 
conditions where Government made no 
representations with respect thereto 


Price, lump-sum —cataloguer—authorized 


for particular job 


Retained percentage >—default—where con- 


struction work abandoned by contractor 
and completed by United States, and 
amount of retained percentages is more 
than sufficient to reimburse Government 
for expenditures and for accrued liqui- 
dated damages, balance of contract price, 
including retained percentages, may be 
paid surety on performance bond 


§ pecifications — 


Alternate—permission extended to bid- 
ders on plans and specifications drafted 
by the Government to submit their own 
plans and specifications is not a com- 
pliance with sec. 3709, R. 8. Proce- 
dure explained where outside assistance 


Minimum wages not to be fixed on basis 
of prevailing rate where contract for 
painting existing buildings or for road 
construction is concerned 

Restrictive—ballast cars; where low bid- 
der offered a car which did not conform 
to the specifications but more nearly 
met the needs of the service, all bids 
should be rejected and new bids asked 
on specifications properly drawn_...... 


Subject matter— 


American-made products—if supplies 
furnished by General Supply contrac- 
tors are not grown, produced, or manu- 
factured in the United States, the con- 
tracts of such contractors should be 
disregarded and supplies of American 
origin for the Navy Department pur- 
chased elsewhere 

Arlington Memorial Bridge—where con- 
tract provides for extension of time on 
account of probable delays, contractor 
is not entitled to increased costs due to 


Barges and towboats—lease of Govern- 
ment fleet of barges and towboats and 
unloading facilities terminated on 
lessee’s failure to operate as common 
carrier; no obligation to pay lessee, after 
termination of lease, alleged expenses, 
etc., in connection with care of unload- 
ing facilities erected on lessee’s land and 
abandoned by him 

Bars, steel—erroneous quotation by sub- 
contractor to successful bidder; pay- 
ment in excess of bid price unauthor- 


Bearings—liquidated damages may not 
be permitted to run on indefinitely 
until amount exceeds contract price; 
procedure where delivery not made 
after reasonable period of delay ....,... 


Buildings, construction of— 

Bid based on estimates of estimator 
employed by bidder; indication by 
bidder, in red pencil, after bids open- 
ed that various items on estimate 
sheets were too low is not conclusive 
evidence of mistake so as to authorize 
withdrawal or correction of bid_..._. 

General administrative appropriation 
inapplicable to cost of foundation 
borings and tests on site of proposed 
buildings, where Congress has direct- 
ed the use of specific funds for con- 
struction of the buildings 

Low bidder figured materials f. 0. b. 
city where work was to be done 
instead of laid down at building site, 
thus omitting delivery charges; also 
made deduction from estimate on 
assumption that Iabor could be 
obtained at lower prices than esti- 
mated. Such errors in judgment do 
not entitle to relief................- : 

Remission of liquidated damages not 
authorized for delays, on a mere 
showing of rainy, snowy, or freezing 
weather when such was to be expect- 
ed; but remission of damages author- 
ized for delays due to changes in 
work order by the Government.-_.- 

Cars, ballast—where low bidder offered 
a car which did not conform to the 
specifications but more nearly met the 
needs of the service, all bids should 
be rejected and new bids asked on 
specifications properly drawn 
Dam—subsurface conditions materially 
different from those indicated by con- 
tract drawings; determination of addi- 
tional compensation to which contractor 


Ditches, construction of—where con- 
tract did not provide for excusing 
contractor for delays due to any causes, 
liquidated damages were properly 
deducted for delays due to winter 
weather conditions which were not 
so unusual as to be classed as ‘‘acts 


Extent of loss alleged suffered by surety 
on bond of defaulting contractor in 
completing contract work must be 
established before recognition given 
to claims for amount earned by its 
principal before default 

No additional allowance for portion of 
work found more difficult than con- 


Where bankrupt contractor at time of 
default was indebted for taxes in 
greater sum than unpaid earnings 
under contract, surety not entitled 
to any part of such earnings 
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Subject matter—Continued. 
Gasoline—delivery required f. 0. b. desig- 
nated shipping point, but actually 
delivered f. o. b. destination, freight 
prepaid; reimbursement entitled to... 
Hardware—fact that contractor pro- 
longed delay in performance to such 
extent that liquidated damages ex- 
ceeded amount of contract does not 
excuse him from being charged for each 
day of delay not caused by acts of God, 
by the law, or by the Government, 
where contract did not provide for 
excusing any delays................--- 
Launch—competitive bidding necessary 
in purchase of launch for embassy at 

Constantinople (Istanbul) _............ 

Leather—separate contract after adver- 
tising required for purchases in excess 
of amount as increased, as stipulated 
in advertisement... ................-..- 

Lifeboats— 

No authority in head of department, 
after infringement, to adjust by con- 
tract a claim for infringement of 
patent rights by or for the Govern- 
ment without owner’s license or 
right touse. Owner’s only remedy is 
by suit in Court of Claims__......... 

Where contractor obligated itself to pro- 
tect Government against use of any 
patented invention, article or appli- 
ance furnished or used in performance 
of contract, any adjustment to avoid 
suit by owner of patented invention 
alleged to have been used in construc- 
tion of lifeboats is for consideration of 


Painting—provision in act Mar. 3, 1931, 
for payment of prevailing rate of wages 
is not applicable to a contract for paint- 
ing existing buildings. ...............--. 

Paper, filter—listed on General Schedule 
of Supplies but purchased in open mar- 
ket under Treasury Department circu- 
lar; certificate showing necessity for par- 
ticular purchase should accompany 
ED. nit atit aida nimlennnameniitd 

Prison-made goods—dispute between 
procuring department and Depart- 
ment of Justice as to price of prison- 
made goods should be submitted to 
board of arbitration established by act 

Refrigerating plant—question of with- 
drawal of bid on account of alleged mis- 
take is for determination by General 
Accounting Office... ..................- 

Repairs to walkways—where bending 

companies refused to furnish perform- 

ance bond because of difference be- 
tween low bid and others received, and 
low bidder does not allege a mistake but 
agrees to perform if bond is waived and 
guaranty deposit of 10 per cent of bid is 
accepted in lieu of bond, proposition 
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accepted, but amount of premium that 
would have been paid on bond is to be 
deducted from contract payments. .._- 
Road construction— 
Additional] payments are unauthorized 
+ On account of unexpected subsurface 
or latent conditions where Govern- 
ment made no representations with 
BONS Qik tii acccnsnccdivacc 
Liquidated damages are deductible 
where it does not appear from admin- 
istrative findings that delays resulted 
from causes specified in contract ..__. 
Provision in act Mar. 3, 1931, for pay- 
ment of prevailing rate of wages is not 
applicable to contract for construc- 
ind nkcncsaccicdnctoens 
Shredder, soil—returned as unsatisfac- 
tery; freight charges not payable by 
CI nn, cnctincchodbcisntndebast 
Tags, printed—payment unauthorized 
for tags ordered after Dec. 1, 1931, under 
contract entered into commercially con- 
RE er 
Torpedo boat destroyers—permission ex- 
tended to bidders on plans and specifi- 
cations drafted by the Government to 
submit their own plans and specifica- 
tions is not a compliance with sec. 3709, 
R. 8. Procedure explained where out- 
side assistance necessary _.............- 
Towboats and barges—lease of Govern- 
ment fleet of barges and towboats and 
unloading facilities terminated on les- 
see’s failure to operate as common car- 
rier; no obligation to pay lessee, after 
termination of lease, alleged expenses, 
etc., in connection with care of unlcad- 
ing facilities erected on lessee’s land and 
abandoned by him 
Tunnel, heating— 
Where construction work abandoned 
by contractor and completed by Uni- 
ted States, and amount of retained 
percentages is more than sufficient to 
reimburse Government for expendi- 
tures and for accrued liquidated dam- 
ages, balance of contract price, includ- 
ing retained percentages may be paid 
surety on performance bond .-....... 
Where contract abandoned by contrac- 
tor, necessitating termination thereof 
and completion of work by Govern- 
ment, liquidated damages for delays 
accrue only to date of termination __- 


Termination— 


Breach—lease of Government fleet of 
barges and towboats and unloading fa- 
cilities terminated on lessee’s failure to 
operate as common carrier; no obliga- 
tion to pay lessee, after termination of 
lease, alleged expenses, etc., in connec- 
tion with care of unloading facilities 
erected on lessee’s land and abandoned 
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CONTRACTS— Continued. 
Termination—Continued. 

Damages, liquidated—where contract 
abandoned by contractor, necessitating 
termination thereof and completion of 
work by Government, liquidated dam- 
ages for delays accrue only to date of 
termination 

Default—where delivery nct made after 
reasonable period of delay, contract 
should be terminated and purchase 
made in open market, any excess cost 
to be charged to contractor 

Tests—soil shredder—guaranteed quality 
and quantity production not shown in 
tests; return freight charges not payable 
by Government 

Treasury Department— 

Mistake in bid— 

Low bidder figured materials f. 0. b. 
city where work was to be done in- 
stead of laid down at building site, 
thus omitting delivery charges; also 
made deduction from estimate on 
assumption that labor could be ob- 
tained at lower prices than estimated. 
Such errors in judgment do not en- 
title to relief 

Submitted bid based on estimates of es- 
timator employed by bidder; indica- 
tion by bidder, in red pencil, after 
bids opened that various items on esti- 
mate sheets were too low is not con- 
clusive evidence of mistake so as to 
authorize withdrawal or correction of 


Veterans’ Administration— 

Damages, liquidated—deductible where 
it does not appear from administrative 
findings that delays resulted from causes 
specified in contract 

Increased costs—extra work—additional 
payments are unauthorized on account 
of unexpected subsurface or latent con- 
ditions where Government made no 
representations with respect thereto___. 

Mistake in bid—question of withdrawal 
of bid is for determination by General 
Accounting Office 

Specifications—minimum wages—not to 
be fixed on basis of prevailing rate where 
contract for painting existing buildings 
or for road construction is concerned - - - 

War Department — 

Damages, liquidated—where delivery 
not made after reasonable period of de- 
lay, contract should be terminated and 
purchase made in open market, any 
excess cost to be charged to contractor... 

Engineers, Corps of— 

Damages, liquidated—fact that contrac- 
tor prolonged delay in performance 
to such extent that liquidated dam- 
ages exceeded amount of contract 
does not excuse him from being 
charged for each day of delay not 
caused by acts of God, by the law, or 
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CONTRACTS— Continued. 
War Department—Continued. 
Engineers, Corps of—Continued. 

by the Government, where contract 

did not provide for excusing any de- 

BiG iads.d2 a diecdisel stints 

Delivery required f. 0. b. designated 
shipping point, but actually made 

f. o. b. destination, freight prepaid; 

reimbursement entitled to 

Increased costs— 

No additional allowance for portion 
of work found more difficult than 
contemplated 5 

Subsurface conditions materially 
different from those indicated by 
contract drawings; determination 
of additional compensation to 
which contractor entitled ._....__. 

Mistake in bid—erroneous quotation by 
subcontractor to successful bidder; pay- 
ment in excess of bid price unauthorized. 


COURTS: 
See Witnesses. 
Appeals, circuit courts of—attorneys—ad- 
mission fees to practice before, disposition 


Clerks—naturalization fees—limitation to 
$3,000 is applicable to gross amount col- 
lected by the clerk, notwithstanding he 
may be clerk of one State court and ex 
officio clerk of various other courts... ._.- 

Judges—stenographic clerks and messen- 
gers—employment unauthorized if re- 
lated to judge within degree of first 
rs datinciemadupaimncenietans . 


COURTS-MARTIAL: 

Army—witnesses, expert—where mental 
condition of aecused is in issue and defense 
judge advocate, in belief that Army psy- 
chiatrists would naturally be prejudiced, 
requests authority to employ civilian psy- 
chiatrist, which is approved under con- 
trolling regulations, such civilian expert 
may be paid a reasonable fee for his serv- 


CUSTOMS SERVICE: 

Informers’ rewards-—-moneys received by 
customs officers as bribes are not funds 
upon which there is authority under sec. 
619, tariff act of 1922, for awarding com- 
pensation to informers 

Seizures--automobiles, disposition of, when 
no longer needed by Treasury Depart- 
ment, to which turned over for use in law 
enforcement 


DAMAGES: 
See Contracts; Property. 


DAYS: 
See Subsistence; Time. 


DECEDENTS, ESTATES OF: 
Administrators—Indian ward of Govern- 
ment; no authority to pay to superin- 
tendent of Indian agency amounts due 
estate by Government until heirs have 
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DECEDENTS, ESTATES OF —Contd. 
been determined or a legal representative 


appointed to take care of assets 
Assets— 


Gratuities—amount appropriated by 
Congress for personal injuries received 
by employee who dies 15 years there- 
after without filing claim therefor, 
lapses with his death and does not 
become an asset of his estate, nor is it 
payable to his widow or children 

Indians— 

No authority in Secretary of the Inte- 
rior to determine the persons entitled 
as next of kin or distributees to per- 
sonal private property of deceased 
Psa cen cds ckbiacusactcess 

Ward of Government; no authority to 
pay to superintendent of Indian 
agency amounts due estate by Gov- 
ernment until heirs have been deter- 
mined or a legal representative ap- 
pointed to take care of assets........ 

National Home member dying intestate, 
who was admitted to the home since 
passage of act June 25, 1910, 36 Stat. 736; 
disposition of personal effects.......... 

Retirement deductions—amount to credit 
of deceased in retirement fund may be 
paid to representative of estate where 
there are other assets requiring adminis- 
tration although a portion of estate may 
escheat to the State in which employee 
a 

Escheat—civilian employee—amount to 
credit of deceased in retirement fund may 
be paid to representative of estate where 
there are other assets requiring adminis- 
stration, although a portion of estate may 
escheat to the State in which employee 

WE Gs dance ccccessencenenet 

Heirs or distributees— 

Indians— 

No authority in Secretary of the Inte- 
rior to determine the persons entitled 
as next of kin or distributees to per- 
sonal private property of deceased 
ic nc enninkistiie tli dtereadegiiin 

Ward of Government; no authority to 
pay to superintendent of Indian 
agency amounts due estate by Gov- 
ernment until heirs have been deter- 
mined or a legal representative ap- 
pointed to take care of assets 


DECISIONS: 
Advance—resubmissions—after decision 
rendered at disbursing officer’s request on 
validity of voucher before him for pay- 
ment, his interest in matter is ended-... 


LEFINITIONS: 
See Words and phrases. 


DELEGATION OF AUTHORITY: 
Oaths to expense accounts—Commerce 

Department—administering of oaths by 

clerks designated by chief clerk, rule as to. 
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Justice Department-—statutory 


Veterans’ 
ity in Director of Veterans’ Bureau 
or Administrator of Veterans’ Affairs 
to make post mortem legal finding of 
incompetency of veteran so as to in- 
validate change of beneficiary which 
had been approved by director prior 
to veteran’s death, where compe- 
tency of veteran was determined by 
court just prior to change of bene- 
MONG Skeet da seaccdaccwetace 

War Department—Secretary without 
authority, after infringement, to ad- 
just by contract a claim for infringe- 
ment of patent rights by or for the 
Government without owner’s license 





DEPARTMENTS AND ESTABLISH- 
MENTS: 


Heads— 
Authority— 
Interior Department—no authority in 


Secretary to determine the persons 
entitled as next of kin or distributees 
to personal private property of de- 
SS ae eae 

provi- 
sion in appropriation act under which 
compensation of charwomen is ‘to be 
expended under the direction of the 
Attorney General”; effect of 


Labor Department— 


Discretion vested in Secretary to 
allow packing and crating of house- 
hold effects at Government expense 
does not extend to expenses of un- 
packing and uncrating.. . 

Immigration Service; duties in con- 
nection with examination and land- 
ing of passengers; within adminis- 
trative discretion to issue regulation 
that eight working hours shall con- 
stitute a working day, such hours 
to be within nine consecutive 
a i its . 


Navy Department— 


Determination by Secretary, under 
act Mar. 2, 1931, 46 Stat. 1461, as to 
break in continuity of journey by 
stop in excess of 72 hours in any one 
locality, involving payment of 
traveling expenses or per diem 
GROMONIR ose wene ne ewci te 

Restaurant damage by Government 
automobile driven by Marine 
Corps enlisted man while intoxi- 
cated and assigned to official duty; 
whether claim for damages should 
be reported to Congress is an ad- 
ministrative matter__......_.._.__- 

Where Bureau of Navigation certifies 
ex-service man “discharged not 
under honorable conditions” the 
Secretary of the Navy may not find 
that the individual was a“ veteran” 
for the purpose of paying adjusted 
compensation to his dependents. . 

Administration—no author- 
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DEPARTMENTS AND ESTABLISH- 

MENTS—Continued. 

Heads—Continued. 

Authority—Continued. 

or right touse. Owner's only remedy 
is by suit in Court of Claims 
Services between— 

Federal Power Commission and Recla- 
mation Service—no authority for 
Power Commission to reimburse Recla- 
mation Service employee on a mileage 
basis for expenses incurred in using 
motor vehicle belonging to Reclamation 
Service while investigating a project 
licensed by Power Commission and 
assigned to Bureau of Reclamation for 


Navy Department and State Depart- 
ment—no authority for Secretary of 
State to contract with Navy Depart- 
ment for construction of launch for 
embassy at Constantinople (Istanbul) 
other than through competitive bid- 


DIPLOMATIC SERVICE: 
See Foreign Service. 


DISABILITY COMPENSATION: 
See Employees’ Compensation Commission. 


DISBURSING OFFICERS AND 
AGENTS: 
Accounts— 
Army —Use of Army account of advances 
for clearing collections for expenditures, 
adjustments, or other purposes; when 


Taxes, foreign—Telegraph and telephone 
messages—tax is part of cost of mes- 
sages and payable from same appropria- 


Duties— Decisions, advance—after decision 
rendered at disbursing officer's request on 
validity of voucher before him for pay- 
ment, his interest in matter is ended 


DISCHARGES: 

Not honorable—Navy enlisted man— 
Where Bureau of Navigation certifies ex- 
service man “discharged not under hon- 
orable conditions” the Secretary of the 
Navy may not find that the individual 
was a “ veteran’ for the purpose of paying 
adjusted compensation to his dependents- 


DISTRICT OF COLUMBIA: 
Taxes— 
Personal property— 

Determination as to, is within jurisdic- 
tion of officials of District of Columbia 
Government and is not subject to re- 
view by General Accounting Office--- 

Procedure where doubtful questions 
arise as to whether certain trust fund 
and/or income therefrom is subject to 


DIVORCE: 

Rental allowance—Dependents of Coast 
Guard officer—where court decree gives 
custody of minor child to mother, without 
any requirement as to its support, officer 
is not entitled to rental allowance in ab- 
sence of showing of necessity to aid the 
mother in the care of the child 


DONATIONS: 

Trust funds—Bequest to naval hospital 
may not be accepted on behalf of the 
United States without specific statutory 
authority 


DRAYAGE: 

Erroneous delivery—carrier chargeable 
with excess cost of drayage resulting from 
its failure to make delivery at designation 
named in bill of lading 


ELECTRICITY: 
Cafeterias— 

Electric current to be purchased under 
contract for public buildings and fur- 
nished to cafeterias operating therein, 
with or without reimbursement may 
not be paid for from appropriated funds 
in advance of specific statutory author- 
ei aacials he i aieestnaseeatiee aur eacneen ems 

Operating in public buildings in which 
electric current is generated by Govern- 
ment-owned plant, may be furnished 
surplus current, through separate 
meters, at not less than net cost, the 
proceeds to be deposited as miscella- 


EMPLOYEES: 
See Officers and employees. 


EMPLOYEES’ COMPENSATION COM- 

MISSION: 

Beneficiaries— 

Cost of medical treatment furnished by 
Commission to injured employee is 
compensation and must be reimbursed 
cut of any amounts recovered from pri- 
vate sources for same injury; if benefi- 
ciary refuses reimbursement, amount 
may be set off against annuity payment 
under civil retirement act 

Disability compensation under employ- 
ees’ compensation act and nonservice 
disability allowance under World War 
veterans’ act may not be paid to same 
person for same or related disability - - .- 

Private act waiving in favor of individual 
the requirements of secs. 17 and 20 of 
employees’ compensation act; effect cf, 
on claims for compensation and burial 


Retirement—computation of length of 
service under civil retirement act 

Where neither disability nor death oc- 
curred within one year of alleged injury, 
and no claim for disability was filed 
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EMPLOYEES’ COMPENSATION COM- FOREIGN SERVICE—Continued. 


MISSION— Continued. 
Beneficiaries—C ontinued. 
within such period, rights under em- 


Fees—certificates—invoices— American fish- 
ing vessels and seamen; fees paid under 
sec. 12, act June 26, 1884, 23 Stat. 56; when 


ployees’ compensation act terminated SORE Gi vo cenccmtcccesececcaces 172 
and could not be revived by disability Salaries—payment— Mexican law prohibit- 
or death occurring thereafter........... 392 ing circulation of foreign currency in that 
country does not preclude payment of 
ESTABLISHMENTS: Foreign Service officers in United States 
See Departments and establishments. I a 14 
EVIDENCE: FREIGHT: 
Claim of surety—extent of loss alleged suf- See Transportation. 
fered by surety on bond of defaulting con- FUNDS: 
tractor in completing contract work must Contingent—railroads—no authority un- 
be established, as well as right of subroga- der sec. 15 (a), Interstate Commerce Act, 
tion, before recognition given to claim for for payment of interest or accretion de- 
amount earned by its principal before de- rived from investment of funds in con- 
fault.....----------------+--------------- 224 tingent fund when excess collection of 
Death, presumption of—where veteran ju- operating profit has been made from a 
dicially declared dead after unexplained railroad and subsequently refunded there- 
absence of seven years, and face value of ic chil ariel aiuto 374 
adjusted service certificate paid to person Private— 
entitled thereto, return of certificate to Bribes— moneys received by customs 
Veterans’ Administration denied, even officers as bribes are not funds upon 
though it appears the veteran is notdead. 310 which there is authority under sec. 619, 
tariff act of 1922, for awarding compen- 
EXCHANGE: sation to informers................-.... 486 
Foreign—parcel post accounts—settlement Investments—St. Elizabeths Hospital 
to be onbasis of currency of creditor patients—where no guardian or com- 
COUNUTY ....-------- +--+ 2-2 --- 2-2 eee nee ee 181 mittee appointed, personal funds on 
deposit in Treasury may not be with- 
EXECUTIVE DEPARTMENTS: drawn for private investment____..._- 170 
See Departments and establishments. Osages—payment under act Mar. 2, 1929, 
FEES: is restricted to members of less than one- 
iain: Wiiiiecenen. half Osage blood, according to roll pro- 
Brokerage—household effects—payment to on Wiican Wet ees ls os 
customs broker not authorized in ab- ab guardian or committee appointed 
sence of specific statutory authority_..._. 297 , 
personal funds on deposit in Treasury 
Certificates—invoices—American fishing may not be withdrawn for private 
vessels and seamen; fees paid under sec. heietieeee tree ty a 170 
12, act June 26, 1884, 23 Stat. 56; when re- Public— 
fund authorized... -....-.-..------------ 172 Advances—witness to whom money 
Naturalization—limitation of $3,000, as advanced for traveling expenses failed 
amount clerk of court may retain, is ap- to respond to subpoena; marshal not 
plicable to gross amount collected by him, entitled to credit or reimbursement for 
notwithstanding he may be clerk of one advance unless specially taxed as ex- 
State court and ex officio clerk of various traordinary expense. -................. 6 
 iteciattcimtiantinnvantntnacanten 347 Collections—use of Army account of ad- 
vances for clearing collections for ex- 
FLEET NAVAL RESERVES: penditures, adjustments, or other pur- 
Enlisted man—guardians—two appointed poses; when authorized_..............- 21 
by courts of different jurisdictions claim Special— 
retainer pay; procedure asto payment... 418 Canal Zone Retirement and Disability 
Fund— 
FOREIGN SERVICE: ‘ Accounting procedure. ...............- 464 
Seo Compmneation; Lase.of cheanes; Re In re interest on amounts transferred to 
ee Telephones; Tranepertetion, de- fund, eupra, from Civil Service Re- 
— tirement and Disability Fund subse- 
Certificates—invoices—American fishing quent to July 1, 1931__..............-. 413 
vessels and seamen —Fees paid under sec. Civil Service Retirement and Disability 
12, act June 26, 1884, 23 Stat. 56; when re- Fund—accounting procedure__...__._- 464 
fund authorized - . .........-.------------ 172 Trust—donations—bequest to naval hos- 
Consular agencies—clerk hire—appropria- pital may not be accepted on behalf of the 
tion for clerk hire at consulates is inappli- United States without specific statutory 
OR. di cskecacettentesscTicoee — 7 WE caitancscescbicincscuccss esumeee wae 
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FUNERAL EXPENSES: 
See Burial expenses. 


GASOLINE: 
See Tazres; Traveling expenses. 


GENERAL ACCOUNTING OFFICE: 
Jurisdiction— 
Bids, withdrawal of—where mistake in 
bid alleged, question of withdrawal is 
for determination by accounting offi- 


Claims—annual share of United States 
for maintenance of Pan American Sani- 
tary Bureau; unexpended balances of 
appropriations carried to surplus fund, 
and General Accounting Office is with- 
out authority to certify claim to Con- 
gress for reappropriation 

District of Columbia taxes—determina- 
tion as to, by officials of District of 
Columbia Government is not subject to 
review by General Accounting Office__. 

Salary rates—failure of administrative 
office to place cr allocate position in 
accordance with principles of classifica- 
tion; authority of General Accounting 
Office to determine salary rate payable 
covering past periods._._................ 

Records—leases, assignment of—evidence 
necessary to be filed to prevent objection 
to rental receipt of assignee _-............. 


GRATUITIES: 

Enlistment allowance—extension of enlist- 
ment—Navy deserter not entitled to 
enlistment allowance 

Private acts—personal injuries—amount 
appropriated by Congress for personal 
injuries received by employee who dies 15 
years thereafter without filing claim there- 
for, lapses with his death and does not 
become an asset of his estate, nor is it 
payable to his widow or children......... 

Six months’ death—Army enlisted man— 
alleged common-law widow not entitled 
to, in absence of sufficient evidence to 
establish common-law relationship of 
man and wife 

GUARDIANS: 

Conflicting—retainer pay due incompetent 
claimed by two guardians appointed by 
courts of different jurisdictions; procedure 
as to payment 

GUARDS: 

Traveling—where hired temporarily by 
United States marshals or their deputies, 
are not employees of an executive depart- 
ment or establishment and may not be 
paid commuted rate or a per diem in lieu 
of actual expenses of subsistence 


HEADS OF DEPARTMENTS: 
See Departments and establishments. 
HOLIDAYS: 
Saturdays— 
Act Mar. 3, 1931— 
Compensatory time must be in units of 
less than one regular working-day.... 


HOLIDAYS— Continued. 
Saturdays—Continued. 
Act Mar. 3, 1931—Continued. 

If per diem or per annum employee is 
entitled to Saturday part holiday with 
pay, active duty pay for part of the 
Saturday should be computed on basis 
of a four-hour day 

Leave without pay— 

Arsenal employee in nonduty status 
the first part of Saturday, but in 
duty status at close of business that 
day; pay entitled to for part of day 


Employee in pay status part of Satur- 
day but in nonpay status at close of 
business on that day generally 
should be given no benefit of the 
shorter day, pay for the portion of 
the day worked to be computed on 
basis of regular working-day 

Navy yard employees regularly re- 
quired to work seven hours per day; 
computation of leave and pay for 
Saturday; benefits of half-holiday 
accrue only to those in pay status__ 


Per annum employee working on 8- 
hour basis, in pay status part of 
Saturday but in nonpay status at 
close of business on that day; basis 
of payment 

Time on Saturday in excess of four 
hours has a holiday status and 
should be excluded from annual 
leave with pay and included in sick 


HOSPITALS: 
See Donations; Medical treatment. 


HOUSEHOLD EFFECTS: 
See Transportation. 


IMMIGRATION: 
Reentry fees paid by cashiers’ checks which 
are found to be uncollectible; procedure 
to be followed 


INDIAN AFFAIRS: 
Indians— 
Deceased— 

No authority in Secretary of the In- 
terior to determine the persons en- 
titled as next of kin or distributees to 
personal private property of deceased 
Indians_. 

Ward of Government; no authority to 
pay to superintendent of Indian 
agency amounts due estate by Gov- 
ernment until heirs have been deter- 
mined or a legal representative ap- 


Osages—funds, accumulated—payment 
under act Mar. 2, 1999, is restricted to 
members of less than one-half Osage 
blood, according to roll provided by act 
June 28, 1906. 
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INDIAN AFFAIRS—Continued. 
Bioux— 


Civilization benefits— 

Descend to heirs only where status of 
allottee at time of death entitled him 
to benefits_. ae 

Prohibition in ‘act May 21, ‘1928, “against 
receipt of more than one allowance of 
benefits, and against inheritability of 
bene‘its, does not apply to Indian 
entitled to benefits under act Mar. 2, 
pie sabencheseane cn wanp etnies 


INJURIES: 


Personal— 

Act Feb. 18, 1913, 37 Stat. 1372—amount 
appropriated by Congress for personal 
injuries received by employee who dies 
15 years thereafter without filing clai-« 
therefor, lapses with his death and does 
not become an asset of his estate, nor is 
it payable to his widow or children. -_. 

Disability compensation— 

Cost of medical treatment furnished 
by Employees’ Compensation Com- 
mission to injured employee is com- 
pensation and must be reimbursed 
out of any amounts recovered from 
private sources for same injury; if 
beneficiary refuses reimbursement, 
amount may be set off against an- 
nuity payment under civil retirement 


Disability compensation under em- 
ployees’ compensation act and non- 
service disability allowance under 
World War veterans’ act may not be 
paid to same person for same or related 
eck nciircesindinicctmedioh 

Private act waivit ing in favor of individ- 
ual the requirements of secs. 17 and 20 
of employees’ compensation act; effect 
of, on claims for compensation and 
burial expenses - - 7 atlas 

Where neither disability n nor r death « oc- 
curred within one year of alleged in- 
jury, and no claim for disability was 
filed within such period, rights under 
employees’ compensation act termi- 
nated and could not be revived by 
disability or death occurring there- 

Officers’ Reserve Corps member injured 
in automobile accident while returning 
home from active duty; pay and allow- 
ances entitled to during hospitalization. 


INSURANCE: 


Boilers—Veterans’ Administration—pur- 
chase of boiler insurance to secure inspec- 
tion of boilers is unauthorized __......... 


INTEREST: 


Canal Zone Retirement and Disability 
Fund—In re interest g2 amounts trans- 
ferred to fund, supra, from Civil Service 
Retirement and Disability Fund subse- 
quent to July 1, 1931_.....___. 
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INTEREST — Continued. 

Civil Service Retirement and Disability 
Fund—computations on transactions of 
fund should be on basis of full year of 365 
iacceasse 

Judgments—internal revenue tax refunds— 
Judgment providing for recovery of speci- 
fied amount with interest, and against re- 
covery of any further sum, precludes allow- 
ance of claim for additional interest under 
sec. 177 of Judicial Code, as amended ..-. 

Railroad profits, excess—refunds—no au- 
thority under sec. 15 (a), Interstate Com- 
merce Act, for payment of interest or 
accretion derived from investment of 
funds in contingent fund when excess col- 
lection of operating profit has been made 
from a railroad and subsequently re- 
funded thereto_...........---.- el 

Taxes, internal revenue —refunds-—inter- 
est not payable for any period subsequent 
to date determined by Commissioner of 
Internal Revenue and preceding date of 
refund check by not more than 30 days.. 


INTERIOR, DEPARTMENT OF THE: 
See Indian Affairs; St. Elizabeths Hospital. 
Jurisdiction—distributees—no authority in 

Secretary of the Interior to determine the 
persons entitled as next of kin or distribu- 
tees to personal private property of de- 
Ce eanduntensvececcesccecees 


INTERMENT: 
See Burial expenses. 


JUDGMENTS: 

Awards—condemnation—payment should 
be made into registry of court where prop- 
erty is subject to judgment, or the owners 
should be required to satisfy the judg- 

Interest—internal revenue tax refunds— 
judgment providing for recovery of speci- 
fied amount with interest, and against re- 
covery ofany further sum, precludes allow- 
ance of claim for additional interest under 
sec. 177 of Judicial Code, as amended __. 


JURISDICTION: 
See General Accounting Office; Interior, De- 
partment of the; Navy Department; Person- 
nel Classification Board. 


LABOR DEPARTMENT: 
See Departments and establishments; Natu- 
ralization; Regulations. 
LAND: 
See Real estate. 


LEASES: 
Assignments—rent—evidence necessary to 
be filed to prevent objection to rental re- 
ceipt of assignee.................-...-... 
Damage to private airplane stored in mili- 
tary hangar, not result of negligence of 
officers or employees of United States, is 
not considered incident to training, prac- 
tice, operation, or maintenance of Army, 
and claim disallowed 
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LEASES— Continued. 
Rent- 

Agent of lessor—evidence necessary to be 
filed to prevent objection to rental re- 
ceipt of assignee 

Assignments—evidence necessary to be 
filed to prevent objection to rental re- 
ceipt of assignee - 

Garage quarters for w ashington city post 
office during remodeling, etc., of post 
office; appropriation applicable__.__... 

Termination—breach—lease of Govern- 
ment fleet of barges and towboats and un- 
loading facilities terminated on lessee’s 
failure to operate as common carrier; no 
obligation to pay lessee, after termination 
of lease, alleged expenses, etc., in connec- 
tion with care of unloading facilities 
erected on lessee’s land and abandoned to 
him -- caiiiaialinadtibtire test 


LEAVES OF ABSENCE: 
Annual— 

Foreign Service officers ordered to United 
States on statutory leave are not en- 
titled to salary contrary to sec. 1742, 
R. 8., for excess transit time occasioned 
by circuitous route used in returning to 
post of duty 

Saturday holidays—act Mar. 3, 1931— 
Time on Saturday in excess of four 
hours has a holiday status and should be 
excluded from annual leave with pay --. 

Erroneous retirement—navy yard em- 
ployee erroneously placed on superannu- 
ated retirement list and subsequently 
restored to duty; leave entitled to__..___- 

Military—civilian officers and employees 
of the Government who are members of 

the Naval Reserve; when entitled to mili- 

tary leave with pay 

Sick—Saturday holidays—act Mar. 3, 
1931—Time on Saturday in excess of four 
hours has a holiday status and should be 
included in sick leave 

Without pay— 

Saturday holidays— 

Act Mar. 3, 1931— 

Arsenal employee in nonduty status 
the first part of Saturday, but in 
duty status at close of business that 
day; pay entitled to for part of day 


Employee in pay status part of Satur- 
day but in nonpay status at close of 
business on that day generally 
should be given no benefit of the 
shorter day, pay for the portion of 
the day worked to be computed on 
basis of regular working day 

Navy yard employees regularly re- 
quired to work seven hours per day; 
computation of leave and pay for 
Saturday; benefits of half holiday 
accrue only to those in pay status_- 


DIGEST 


LEAVES OF ABSENCE—Continued. 
Without pay—Continued. 
Saturday holidays—Continued. 
Act Mar. 3, 1931—Continued. 

Per annum employee working on 
eight-hour basis, in pay status part 
of Saturday but in nonpay status at 
close of business on that day; basis of 
payment 


LEGISLATION: 
Private acts — 

Burial expenses—requirements of secs. 
17 and 20 of Employees’ Compensation 
Act waived in favor of individual by 
private act; effect of, on claim for burial 
expenses... _.__. laa 

Disability compensation requirements 
of secs. 17 and 20 of Employees’ Com- 
pensation Act waived in favor of indi- 
vidual by private act; effect of, on claim 
for compensation 


LICENSES: 

Lease—damage to private airplane stored 
in military hangar, not result of negli- 
gence of officers or employees of United 
States, is not considered incident to train- 
ing, practice, operation, or maintenance of 
Army, and claim disallowed 


LIENS: 

Automobiles seized under prohibition en- 
forcement—net proceeds of sale unavail- 
able to pay subsequently asserted liens 
that had not been established in judicial 
proceedings to be proper charge against 


vehicle 07, 241 


MEALS: 
See Subsistence. 


MEDICAL TREATMENT: 

Employees’ Compensation Commission 
beneficiary —cost of medica] treatment 
furnished by commission to injured em- 
ployee is compensation and must be re- 
imbursed out of any amounts recovered 
from private sources for same injury; if 
beneficiary refuses reimbursement, 
amount may be set off against annuity 
payment under civil retirement act 

Hospitals, private— 

Naval Reserve— 

Orders purporting to place member who 
is il] and incapable of service ‘‘on 
active duty without pay” at civilian 
hospital for purpose of receiving treat- 
ment do not accomplish such purpose 
and Government not obligated 

Treatment in civilian hospital for dis- 
ease contracted during 15-day training 
period is not chargeable tothe Govern- 
ment beyond such period, and order 
issued by commandant of naval dis- 
trict two days after termination of 
training period purporting to con- 
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MEDICAL TREATMENT—Contd. 
Hospitals private—Continued. 
Naval Reserve—Continued. 
tinue reservist on active duty without 
pay for indefinite period for purpose 
of receiving private hospital treat- 
ment at Government expense is with- 
out effect __. 
Navy officer on leave not entitled to pri- 
vate treatment at public expense 
Leaves of absence—Navy officer not en- 
titled to private treatment at public ex- 
pense while on leave 
Orders — 
Naval Reserve— 

Order issued by commandant of naval 
district two days after termination of 
training period purporting to con- 
tinue reservist on active duty with- 
out pay for indefinite period for pur- 
pose of receiving private hospital 
treatment at Government expense is 
without effect 

Orders purporting to place member 
who is ill and incapable of service 
“on active duty without pay” at 
civilian hospital for purpose of re- 
ceiving treatment do not accomplish 
such purpose and Government not 


Physicians, private—citizens’ military train- 
ing camps—no authority for reimburse- 
ment of expenses incurred for treatment 
by private physician after student’s dis- 
charge from camp and return home, 
whether disease contracted at camp or 
while student returning therefrom 

Private— 

Citizens’ military training camps—no 
authority for reimbursement of expenses 
incurred for treatment by private phy- 
sician after student’s discharge from 
camp and return home, whether dis- 
ease contracted at camp or while stu- 
dent returning therefrom 

Naval Reserve— 

Orders purporting to place member 
who is ill and incapable of service 
“on active duty without pay” at 
civilian hospital for purpose of re- 
ceiving treatment do not accomplish 
such purpose and Government not 


Treatment in civilian hospital for dis- 
ease contracted during 15-day train- 
ing period is not chargeable to the 
Government beyond such period, 
and order issued by commandant of 
naval district two days after termi- 
nation of training period purporting 
to continue reservist on active duty 
without pay for indefinite period for 
purpose of receiving private hospital 
treatment at Government expense is 
without effect 
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MEDICAL TREATMENT— Contd. 
Private—C ontinued. 
Navy officer not entitled to, at public 
expense, while on leave 


MILEAGE: 
Army officer entitled to, for travel, prior to 
movement of organization, to certain 


points for purpose of selecting camp sites 
| and making necessary arrangements for 
| accommodation of organization 
| 
| 
| 


Fractional days—automobile, use of own- 
mileage, when, and when not, payable 
Headquarters— 
Automobile, use of own— 
Daily travel between headquarters and 
place of lodging is not reimbursable 
on mileage basis 


Employee not entitled to mileage for 
use of automobile between office and 
another Government establishment 
2.1 miles outside city limits 


Employee not in travel status while 
traveling between headquarters and 
points 444 to 7 miles distant, and 
mileage not authorized... ........ 


Mileage, when, and when not, pay- 


of absence—Officers’ Reserve 
Corps—where Air Corps Reserve officer 
on extended active duty and subsequent 
order authorizes extension of such duty, 
effective on expiration of duty under first 
order, of which officer had notice before 
expiration of first period, he is not entitled 
to mileage home under first order as after 
expiration of active duty, nor to mileage 
from home to station under second order. 


Officers’ Reserve Corps—travel to and from 
home—where Air Corps Reserve officer 
on extended active duty and subsequent 
order authorizes extension of such duty, 
effective on expiration of duty under first 
order, of which officer had notice before 
expiration of first period, he is not entitled 
to mileage home under first order as after 
expiration of active duty, nor to mileage 
from home to station under second order- 


Reconnaissance duty—Army officer en- 
titled to, for travel, prior to movement 
of organization, to certain points for 
purpose of selecting camp sites and mak- 
ing necessary arrangements for accom- 
modation of organization 

Routes— 

Official Table of Distances—mileage ac- 
counts of Coast Guard officers, pay- 
ment of ph 

Shortest usually traveled—mileage ac- 
counts of Coast Guard officers, pay- 
ment of. 


Travel by Government-owned automo- 
bile—payment not authorized 


oe 
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MILEAGE—Continued. 
Travel by privately owned automobile— 
Administrative determination in advance 
that use of own automobile on mileage 
basis would be more advantageous and 
economical will not ordinarily be ques- 
tioned by accounting officers clea 
Agriculture Department employees— 
Not entitled to, for use of automobile 
between office and another Govern- 
ment establishment 2.1 miles outside 
city limits 
Not entitled to, for use of own automo- 
bile on week-end trips to home town, 
or for travel out from residence while 
on such trips 
Commerce Department employees— 
General authority to use own automo- 
biles may be given in advance, the 
questions of economy and advantage 
to Government to be determined after 
travel performed and in connection 
with examination of travel vouchers. 
Not in travel status while traveling 
between headquarters and points 444 
to 7 miles distant, and mileage not 
oo ee eee ee 
When, and when not, entitled to mile- 


Dependents—mileage not 
for use of employee's automobile to 
transport wife and dependent children 
when not accompanied by employee... 
Federal Farm Board employee not en- 
titled to ferry fares in addition to mile- 


Interior Department employecs—previ- 
ous authorization required ___........-. 
Interstate Commerce Commission em- 
ployees—before credit or payment is 
authorized under a general order au- 
thorizing use of own automobile, each 
voucher must be accompanied by 4 
showing that the automobile was a 
more economical and advantageous 
means of travel from the Government’s 
standpoint... ___- ssbanketiven 
Justice Department employee—use of 
wife’s car does not entitle to mileage --_-. 
Panama Canal employees—when, and 
when not, entitled to mileage 
Personal preference—use of automobile 
by reason of, does not entitle to mile- 
Ria et ities 
Temporary duty station— 
Commerce Department employees— 
basis for allowance of mileage_....... 
Treasury Department employees— 
where use of automobile at tempo- 
rary station in going to and from work 
is merely that required daily of in- 
habitants of the place, reimbursement 
on mileage basis is unauthorized 
Tips to porters not allowable in addition 
to mileage. Sie acne iobeseli 
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MILEAGE—Continued. 
Travel by privately owned automobile— 
Continued. 
Treasury Department employees— 
Daily transportation by personally 
owned automobile between head- 
quarters and place of lodging is not 
reimbursable on mileage basis 
Fixing of mileage rate after travel per- 
formed at such amount as would 
equal or not exceed cost of travel by 
common carrier does not comply with 
act authorizing mileage pain 
Mileage may be computed from and to 
employee's residence if travel actually 
began and ended at that point 
Where use of automobile at temporary 
station in going to and from work is 
merely that required daily of inhabit- 
ants of the place, reimbursement on 
mileage basis is unauthorized 
War Department employee not entitled 
to mileage where borrowed automobile 
SII sn niniticn nda pein ennnnmeemione 
Witnesses— 
Government employees sent away from 
duty stations as witnesses for the Gov- 


ernment; when entitled to mileage... - 


Where reduction in time required for 
round trip results in definite sa ving in 
fees, witness may be allowed mileage 
for distance actually traveled, pro- 
vided excess mileage does not exceed 
saving in fees_.......... 

Travel status—Army officer entitled to, for 
travel, prior to movement of organization, 
to certain points for purpose of selecting 
camp sites and making necessary arrange- 
ments for accommodation of organization. 


MISCELLANEOUS RECEIPTS: 
Sales— 
Automobiles, seized— 

Balance of proceeds of sale, after pay- 
ment of authorized charges and liens, 
to be deposited as miscellaneous 
receipts a 

Claim of innocent owner > for proceeds 
of sale of automobile seized for viola- 
tion of prohibition law is not for re- 
porting to Congress under act Apr. 
10, 1928, 45 Stat. 413. ............-.-. 

Net proceeds of sale unavailable to pay 
subsequently asserted lien that had 
not been established in judicial pro- 


Electric current furnished cafeterias in 
public buildings; proceeds to be de- 
posited as miscellaneous receipts 

MISTAKES: 
See Contracts. 


NATURALIZATION: 

Fees—limitation of $3,000, as amount clerk 
of court may retain, is applicable to gross 
amount collected by him, notwithstand- 
ing he may be clerk of one State court and 
ex-officio clerk of various other courts-. 
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NAVY: 
See Medical treatment; Pay; Quarters; Sub- 
sistence allowance; Transportation. 
Chief warrant officer—act Apr. 27, 1904, 33 
Stat. 346—constructive date of commis- 
sion to be accorded under act Feb. 15, 


NAVY DEPARTMENT: 

See Departments and stablishments; Regu- 
lations. 

Jurisdiction—veterans—where Bureau of 
Navigation certifies ex-service man “‘dis- 
charged not under honorable conditions” 
the Secretary of the Navy may not find 
that the individual was a “‘ veteran’’ for 
the purpose of paying adjusted compensa- 
tion to his dependents 


NEGLIGENCE: 

Agents of Government—restaurant dam- 
aged by Government automobile driven 
by Marine Corps enlisted man while in- 
toxicated and assigned to official duty; 
whether claim for damages should be re- 
ported to Congress is an administrative 
Eo censucenacnnbthebseutibendnias : 


NOTARIES PUBLIC: 
Fees—depositions—in absence of Fe:leral 
statutes to contrary, there is no basis re- 
quiring or warranting departure from 
practice of allowing compensation pre- 
scribed by State statutes for taking 
depositions before notaries public for use 
of Government in Federal courts......--. 


OATHS: 
Vouchers—traveling expenses—administer- 
ing of oaths by clerks designated by chief 
clerk, rule as to 


OFFICERS AND EMPLOYEES: 
See Appointments; Classification; Compen- 
sation; Delegation of authority; Oaths; Pay. 
Aliens— 

Foreign Agricultural Service— 

Appointment must be by Secretary of 
Agriculture personally, and atiens 
must take oath of office prescribed by 
SE ni rciatianeie a teinmiind 

Employment not authorized under sec. 
3 (b) of applicable act = 

Details—Foreign Service officer may be 
detailed to temporary duty en route to or 
from or between posts of duty and receive 
salary and expenses of travel and sub- 
sistence over indirect route rendered 
necessary thereby 

Holding two positions— 

Creation and classification of one posi- 
tion, either with one or two salary 
rates, with duties divided between 
departmental and field services, charge- 
able under the respective appropria- 
tions are not authorized - - - - - 

Employment of one person in two sep- 
arate and distinct positions at different 
times of the year, one in departmental 


OFFICERS AND EMPLOYEES—Con 
Holding two positions—Continued. 
service and the other in field service; 
how to be accomplished 

Public Health Service— 

Commissioned officer not entitled to 
half pay while serving as State health 
officer _ - 

Officer may not also hold office of State 
health officer 

Part-time— 

Agriculture Department—part-time em 
ployees regularly employed throughout 
the year; compensation, how fixed 

Treasury Department—temporary, sea- 
sonal, or emergency field employees 
working part time, as distinguished 
from employees regularly employed 
part time throughout the year; compen- 
gotten: Wow Gees. « -..2ccecaseee- 

Veterans’ Administration—compensation 
of part-time employee not subject to 
deduction for periods of absence attend- 
ing court as Government witness - 

War Department— 

Compensation of part-time employee 
regularly employed throughout the 
year or for substantial periods; how 
computed - - . .-  eeieidiet tod 

Compensation of temporary, seasonal, 
or emergency employee working only 
for short periods; payment on hourly 
basis, how computed. _...........-... 

Private employment— 

Public Health Service— 

Commissioned officer not entitled to 
half pay while serving as State health 


Officer may not also hold office of State 
health officer. _.....-- 


OFFICERS’ RESERVE CORPS: 
See Mileage; Pay. 


OFFSET: 
See Set-off. 


OVERTIME: 
See Compensation. 


PANAMA CANAL: 
Canal Zone Retirement and Disability 

Fund— 

Accounting procedure 

In re interest on amounts transferred to 
fund, supra, from Civil Service Retire- 
ment and Disability Fund subsequent 
to July 1, 1931 


PARCEL POST CONVENTION, UNIT- 
ED STATES AND CANADA: 
Accounts—settlement to be on basis of cur- 

rency of creditor country 


PATENTS: 
Infringements— 
Lifeboats — 
Secretary of War without authority, 
after infringement, to adjust by con- 
tract a claim for infringement of 
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PATENTS—C ontinued. 
Infringements—C ontinued. 
Lifeboats—Continued. 

patent rights by or for the Govern- 
ment without owner’s license or right 

to use. Owner’s only remedy is by 

suit in Court of Claims._..........-- 
Where contractor obligated itself to 
protect Government against use of 

any patented invention, article, or 
appliance furnished or used in per- 
formance of contract, any adjustment 

to avoid suit by owner of patented 
invention alleged to have been used in 
construction of lifeboats is for consid- 
eration of contractor 






PAY: 
For civilian personnel, see Compensation. 
Awaiting trial after expiration of enlist- 

ment —Army enlisted man not entitled 
to pay and allowances during confine- 
ment, as for actual military service, where 
trial results in conviction... ............- 
Chief warrant officers, Navy —act Apr. 27, 
1904, 33 Stat. 346—constructive date of 
commission to be accorded under act 
Feb. 15, 1929; basis of ................-... 
Desertion —Navy enlisted man entitled to 
pay of rating held at time from date of 
surrender to date of approval of court- 
No icicmntrdan men sunoamwittn 
Promotion—Navy Medical officer with 
rank of rear admiral who is advanced on 
retirement to rank of vice admiral is 
entitled only to retired pay based on 
active duty pay of rear admiral_......._. 
Retainer—Fleet Naval Reserve enlisted 
man~—Two guardians appointed by 
courts of different jurisdictions claim 
retainer pay; procedure as to payment- -_- 
Retired — 
Army Nurse Corps—reserve nurse not 
entitled to retired pay under act June 
20, 1930, 46 Stat. 790... _. akiteas 
Navy Medical officer with rank of rear 
admiral who is advanced on retirement 
to rank of vice admiral is entitled only 
to retired pay based on active-duty pay 
of rear admiral. - - .__._-- iene 
Philippine Scouts enlisted men—no au- 
thority for retirement after 30 years’ 
service 
Sickness — 
National Guard Officer—where medical 
record shows that pathological condi- 
tion requiring hospital treatment after 
end of encampment existed prior to 
time officer reported for training, con- 
tinuation of pay and allowdnces after 
termination of camp is unauthorized 
Officers’ Reserve Corps member injured 
in automobile accident while returning 
home from active duty; pay and 
allowances entitled to during hospital- 
ization 


Stoppage -Army —retired emergency offi- 
cer’s indebtedness to post exchange may 
not be sstisied by withholding retired 
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PAY—C ontinued. 
Suspension —officer commissioned by Pres- 
ident in regular corps of Public Health 
Service is entitled to pay and allowances 

of grade and length of service during 
suspension from duty_...... 


PAYMASTERS: 
See Disbursing officers and agents. 


PAYMENTS: 
See Disbursing officers and agents. 
Advance—lump-sum payment as rent in 
perpetuity for grave site in a foreign 
country is authorized; not considered an 
advance payment under sec. 3648, R. 8... 


PENSIONS: 
See Pay, retired; Retirement. 


PERSONAL FURNISHINGS. 
Insignia for caps of airway keepers at 
emergency landing fields; appropriation 
applicable. _........ 


PERSONAL INJURIES: 
See Injuries. 


PERSONAL SERVICES: 

Architects—Justice Department—travel- 
ing expenses of jury of award composed of 
private architects are not payable from 
appropriated funds. .........-..-.--- i. 
Cataloguer—Smithsonian Institution— 
contract on lump-sum basis for particular 
job authorized 

Experts— 
Banking—Bureau of Efficiency—em- 
ployment, for investigation and re- 
Porting on banking conditions in the 
Virgin Islands, at rates in excess of those 
Provided by classification laws is not 
authorized. li eile 
Psychiatrists—Courts-martials, Army— 
where mental condition of accused is in 
issue and defense judge advocate, in 
belief that Army psychiatrists would 
naturally be prejudiced, requests au- 
thority to employ civilian psychiatrist, 
which is approved under controlling 
regulations, such civilian expert may be 
paid a reasonable fee for his services __- 
Guards, traveling—where hired tempora- 
rily by United States marshals or their 
deputies, are not employees of an execu- 
tive department or establishment and 
may not be paid commuted rate or a per 
diem in lieu of actual expenses of subsist- 
ence__. See 
Inspectors of boilers—Veterans’ Adminis- 
tration—purchase of boiler insurance to 
secure inspection of boilers is unauthor- 


PERSONNEL CLASSIFICATION 
BOARD: 
See Classification. 
Jurisdiction—Additional positions—al- 
though not required, if administrative 
office actually requests allocation by the 
board of an additional position, the final 
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PERSONNEL CLASSIFICATION 
BOARD—Continued. 

action of the board is determinative of the 

salary range payable for that position... 


PHILIPPINE SCOUTS: 
Enlisted men—no authority for retirement 
an on 


POST EXCHANGE: 
Indebtedness of retired emergency officer 
may not be satisfied by withholding 
retired pay 


POST OFFICE DEPARTMENT: 
Mails—Parcel post—Canada—accounts to 
be settled on basis of currency of creditor 
country 


Money orders—stamped indorsements 
authorized in the case of orders payable to 
business houses, societies, etc 


Postmasters—relief not authorized where 
draft is drawn on a bank, and due to 
failure of the bank, the draft is not paid -_. 


PRINTING: 
Tags—Post Office Department—payment 
unauthorized for tags ordered after Dec. 
1, 1931, under contract entered into com- 
mercially contrary to law 


PRISON INDUSTRIES: 

Prices—dispute between procuring de- 
partment and Department of Justice as to 
price of prison-made products should be 
submitted to board of arbitration estab- 
lished by act May 27, 1930. 


PRIVATE FUNDS: 
See Funds. 


PRIVATE PROPERTY: 
See Property. 


PROHIBITION, ENFORCEMENT OF: 
Seizures— 
Automobiles— 

Damages to another automobile in 
collision with seized machine are not 
reimbursable from proceeds of sale 
of seized machine 


Liens—net proceeds of sale unavailable 
to pay subsequently asserted liens 
that had not been established in 
judicial proceedings to be proper 
charge against vehicle 

Replevin—purchaser of automobile 
seized and sold under Federal stat- 
utes, having undertaken to defend 
title in replevin suit in municipal 
court without giving Government 
opportunity to have case removed 
to Federal court to determine whether 
Government’s transfer of title was 
free of any ownership in favor of third 
person, is not entitled to reimburse- 
ment for loss of car or any expenses 
incurred in connection therewith 
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PROHIBITION, ENFORCEMENT OF— 
Continued. 
Seizures—Continued. 
Automobiles—Continued. 

Sales—claim of innocent owner for 
proceeds of sale is not for reporting to 
Congress under act Apr. 10, 1928, 45 
Stat. 413 aaa 

Use by Federal agents—disposition of, 
when no longer needed by Treasury 
Department, to which turned over 
for use in law enforcement 

Sec. 3160, R. S.—costs of seizure, storage, 
and disposition of liquor or other prop- 
erty seized under internal revenue 
laws; appropriations applicable if 

National Prohibition Act involved 


PROMOTIONS: 
See Compensation; Pay. 


PROPERTY: 
Private— 
Damages— 

Leases—War Department—damage to 
private airplane stored in military 
hangar, not result of negligence of 
officers or employees of United States, 
is not considered incident to training, 
practice, operation, or maintenance 
of Army, and claim disallowed _- 

Marine Corps—restaurant damaged 
by Government automobile driven 
by Marine Corps enlisted man while 
intoxicated and assigned to official 
duty; whether claims for damages 
should be reported to Congress is an 
administrative matter... .........- . 

Military service—damage to private 
airplane stored in military hangar, 
not result of negligence of officers or 
employees of United States, is not 
considered incident to training, prac- 
tice, operation, or maintenance of 
Army, and claim disallowed... 

Prohibition enforcement—damages to 
another automobile in collision with 
seized vehicle are not reimbursable 
from proceeds of sale of seized vehicle 

River and harbor works—contract is 
implied to compensate for value of 
damaged property 

Deceased Indians— 

No authority in Secretary of the In- 
terior to determine the persons en- 
titled as next of kin or distributees to 
personal private property of deceased 
Indians.___.- " sniniainie 

Ward of Government; no authority to 
pay to superintendent of Indian 
agency amounts due estate by Gov- 
ernment until heirs have been deter- 
mined or a legal representative 
appointed to take care of assets. . _.... 

Destroyed—river and harbor works— 

Contract is implied to compensate for 

value of destroyed property 
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PROPERTY — Continued, 
Private—C ontinued. 
Seized— 
Prohibition enforcement— 
Claim of innocent owner of autorno- 
bile for proceeds of sale is not for 
reporting to Congress under act 
Apr. 10, 1928, 45 Stat. 413 
Costs of seizure, storage, and dispo- 
sition of liquor or other property 
seized under sec. 3460, R. 8.; appro- 
priation applicable if National 
Prohibition Act involved 
Damages to another automobile in 
collision with seized vehicle are not 
reimbursable from proceeds of sale 
of seized vehicle................---. 
Disposition of automobiles no longer 
needed by Treasury Department, 
to which turned over for use in law 
enforcement 
Net proceeds of sale of automobile 
unavailable to pay subsequently 
asserted lien that had not been 
established in judicial proceedings 
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to be proper charge against vehicle. 97, 241 


Purchaser of automobile seized and 
sold under Federal statutes, having 
undertaken to defend title in re- 
plevin suit in municipal court 
without giving Government oppor- 
tunity to have case removed to 
Federal court to determine whether 
Government’s transfer of title was 
free of any ownership in favor of 
third person, is not entitled to 
reimbursement for loss of car or 
any expenses incurred in connection 
therewith 

Public— 

Damages—Postal Service—liability of 
person for damages to mail truck being 
definitely disclosed by facts of record, 
possible doubt whether evidence that 
Government could adduce at trial 
would be accepted by court or jury as 
establishing such liability does not 
justify acceptance of compromise offer 
by insurance company on a 50% basis__- 

Lost—Forest Service—carrier, under uni- 
form bill of lading, not responsible for 
loss occurring after car detached from 
train at destination and before being 
unloaded by consignee, where car intact 
when placed on siding at destination - - 


PUBLIC BUILDINGS: 
Cafeterias— 
Electric current— 

Furnished from Government-owned 
plant; proceeds to be deposited as mis- 
cellaneous receipts 

To be purchased under contract for 
public buildings and furnished cafe- 
terias operating therein, with or with- 
out reimbursement, may not be paid 
for from appropriated funds in ab- 
sence of specific statutory authority - - 
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PUBLIC BUILDINGS—Continued. 
Jails—designs—traveling expenses of jury 
of award composed of private architects 
are not payable from appropriated funds. 
Maintenance and operation—appropria- 
tions—as soon as title to buildings occu- 
pied by United States under lease has 
been acquired by the Government the 
expense of maintenance and operation is 
payable from public building appropri- 
in nccn 


PUBLIC FUNDS: 
See Accounts; Funds. 


PUBLIC MONEYS: 
See Accounts; Funds. 


PUBLIC PROPERTY: 
See Property; Public buildings. 


PUERTO RICO: 
Import duties—coffee imported by Gov- 
ernment into Puerto Rico for use of Army 

is not subject to 


PURCHASES: 
See Contracts. 


QUARTERS: 

In kind—Navy—enlisted men—monetary 
allowance not authorized where public 
quarters furnished in kind__. 

Quarters allowance— 

Customs Service employees—stationed in 
Canada for six months each year; when 
entitled to quarters allowance 

Foreign Service officer—only where al- 
lowance for quarters has been granted 
at permanent station may it continue 
while officer on temporary assignment 
at another place_. pationnuiien 

Navy—enlisted men— monetary allow- 
ance not authorized where public 
quarters furnished in kind 

Rental allowance—dependent—minor 
child of divorced Coast Guard officer— 
where court decree gives custody of child 
to mother, without any requirement as to 
its support, officer is not entitled to rental 
allowance in absence of showing of neces- 
sity to aid the mother in the care of the 


BAILROADS: 
See Transportation. 
Excess profits—no authority under sec. 
15 (a), Interstate Commerce Act, for pay- 
ment of interest or accretion derived from 
investment of funds in contingent fund 
when excess collection of operating profit 
has been made from a railroad and subse- 
quently refunded thereto... 


REAL ESTATE: 

See Leases. 

Condemnation—District of Columbia— 
Where property is subject to judgment, 
payment of award should be made into 
registry of court, or owners should be re- 
quired to satisfy the judgment 
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REAL ESTATE—Continued. 

Public land—trespass—purchase of vested 
water right enjoyed by person illegally in 
possession of public land required for 
naval ammunition depot is unauthorized - 

Titles—acquisition—where property is sub- 
ject to judgment, payment of award 
should be made into registry of court, or 
owners should be required to satisfy the 
judgment 


BEGULATIONS: 

Labor Department—Immigration Service— 
examination and landing of passengers; 
within administrative discretion to issue 
regulation that eight working hours shall 
constitute a working day, such hours to be 
within nine consecutive hours 

Navy Department—air travel—Secretary 
of the Navy may issue regulations under 
act Mar. 2, 1931, 46 Stat. 1461, as to break 
in continuity of journey by stop in excess 
of 72 hours in any one locality, involving 
payment of traveling expenses or per diem 
ee neo a caneennanennaie 

Standardized government travel— 
Par. 47 (b)— 

Lodgings—effective July 1, 1931, no 
deduction required from per diem 
when lodging furnished Government 
employee in travel status by another 
Government employee without 
than decih inn Gon ct cneisbesanceaen 

Meals—effective July 1, 1931, no de- 
duction required from per diem when 
meals furnished Government em- 
ployee in travel status by another 
Government employee without 


Veterans’ Administration —civil service re- 
tirement and disability fund—application 
for and collection of the purchase of serv- 
ice credits or redeposits of refunds are to 
be made through administrative office. 
Determination of amount of lump-sum 
or installment payment is to be made 
under regulations of Veterans’ Adminis- 
CE catanagemeren 


RENT: 
See Leases. 


RETIREMENT: 
See Pay. 
Civilian— 
Annuities— 
Panama Railroad Company employ- 
ees—Act Mar. 2, 1931, 46 Stat. 1471; 


Set-off—Employees’ Compensation 
Commission beneficiary—cost of med- 
ical treatment furnished by commis- 
sion to injured employee is compensa- 
tion and must be reimbursed out of 
any amounts recovered from private 
sources for same injury; if beneficiary 
refuses reimbursement, amount may 
be set off against annuity payment 
under civil retirement act 
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Civilian—Continued. 
Deductions— 

Cooperative em ployees—subject to civil 
retirement act as regards deductions 
Ik worse ae caininistoseteins ; 

Decedents, estates of—amount to credit 
of deceased in retirement fund may be 
paid to representative of estate where 
there are other assets requiring admin- 
NOTIN Ase Ko coiantb athe ‘ 

Panama Railroad Company employ- 
ees—act Mar. 2, 1931, 46 Stat. 1471, 


Tontine—factors to be considered in 
determining whether tontine should 
be refunded to employee on separa- 
tion from service, or be retained and 
left to credit of retirement fund_._._- 

Disability —application for retirement un- 
der sec. 6, Civil Retirement Act, pend- 
ing; procedure to be followed 

Employees’ Compensation Commission 
beneficiary—computation of length of 
service under civil retirement act 

Erroneous—navy yard employee placed 
on superannuated retirement list and 
subsequently restored to duty; leave 
entitled to 

Panama Canal employees—in re interest 
on amounts transferred to Canal Zone 

Retirement and Disability Fund from 

the Civil Service Retirement and Dis- 

ability Fund subsequent to July 1, 1931. 

Panama Railroad Co. employees—re- 
tired employees not required to make 
additional contributions to retirement 
fund under Canal Zone retirement act. 

Records— Maintenance of, by Civil Serv- 
ice Commission, is required by law, and 
data must be furnished promptly to 

Veterans’ Administration for adjudica- 

tion of claims, and for maintenance of 


Retirement and disability fund— 

Application for and collection of the 
purchase of service credits or rede- 
posits of refunds are to be made 
through administrative office. De- 
termination of amount of lump-sum 
or installment payment is to be made 
under regulations of Veterans’ Ad- 
ministration 

Interest computations on transactions 
of Civil Service retirement and dis- 
ability fund should be on basis of full 
or ee eee = 

Uniform retirement date— 

Application for disability retirement 
under sec. 6, Civil Retirement Act, 
pending; procedure to be followed_.. 

District of Columbia personnel, includ- 
ing policemen, firemen, and school 
teachers, are subject to provisions of 
act Apr. 23, 1930, 46 Stat. 253 

Foreign Service offiver who resigns for per- 
sonal reasons and after a lapse of 11 
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BETIREMENT—Continued. 
months is appointed to a position under 
the Department of State does not carry 
with him the retirement benefits as a For- 
eign Service officer to which formerly en- 
titled 


REWARDS: 

Informers—Customs Service—Moneys re- 
ceived by customs officers as bribes are 
not funds upon which there is authority 
under sec. 619, tariff act of 1922, for award- 
ing compensation to informers 


ROADS: 
Construction— 

Additional payments are unauthorized 
on account of unexpected subsurface or 
latent conditions where Government 
made no representations with respect 
thereto 

Liquidated damages are deductible where 
it does not appear from administrative 
findings that delays resulted from 
causes specified in contract 

Minimum wages—provision in act Mar. 
3, 1931, for payment of prevailing rate of 
wages is not applicable to contract for 
construction of roads 


ST. ELIZABETHS HOSPITAL: 
Patients’ funds—where no guardian or 
committee appointed, personal funds on 
deposit in Treasury may not be with- 
drawn for private investment 


SALARIES: 
See Compensation; Pay. 


SALES: 
See Miscellaneous receipts. 


SATURDAY HALF HOLIDAYS: 
See Holidays. 


SEAMEN: 

American—burial expenses—payment from 
appropriation ‘‘ Relief and protection of 
American seamen’’ unauthorized where 
seaman was left in hospital, without con- 
sular discharge, by master of vessel 


SET-OFF: 

Indebtedness of retired emergency officer to 
post exchange may not be satisfied by 
withholding retired pay-............-. . 

Retirement annuities—Employees’ Com- 
pensation Commission beneficiary—cost 
of medical treatment furnished by com- 
mission to injured employee is compensa- 
tion and must be reimbursed out of any 
amounts recovered from private sources 
for same injury; if beneficiary refuses re- 
imbursement, amount may be set off 
against annuity payment under civil re- 
on ce ciweceqeccencecenseses a 


SIGNATURES: 
Indorsements—rubber stamp authorized on 
money orders payable to business houses, 
societies, etc 
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SPECIFICATIONS: 
See Contracts. 


STANDARDIZED GOVERNMENT 
TRAVEL REGULATIONS: 
See Regulations. 


STATE: 
South Carolina—tax on gasoline—refusal of 
State to honor tax exemption certificate 
given retail dealer does not make Govern- 
ment liable to him for the tax_.. 


STATE, DEPARTMENT OF: 
See Appropriations; Foreign Service. 


STATUTORY CONSTRUCTION: 
Hearings—where words of statute are not 
ambiguous or uncertain it is not permis- 
sible to refer to committee hearings, etc., 
preceding enactment of statute, to aid in 
its construction... ... 


SUBSISTENCE: 
See Regulations; Traveling expenses. 
Actual expenses— 

Commerce Department employees—au- 
thority in appropriation act to pay 
actual expenses of subsistence without 
fixing any limit is subject to $7 limita- 
tion for any one calendar day—reim- 
bursement on average daily basis, when 
authorized 

Witnesses— 
Government employees— 

Maximum limitation on actual sub- 
sistence expenses fixed by act June 
3, 1926, 44 Stat. 688, is applicable to 
Government officers and employees 
entitled to reimbursement under 
sec. 850, R. 8., but the fixing by 
administrative regulations of a 

lesser amount is not precluded 
Sent away from duty stations as wit- 
nesses for the Government; when 
entitled to subsistence expenses - - - 
Average daily basis—Commerce Depart- 
ment employees—authority in appropria- 
tion act to pay actual expenses of subsis- 
tence without fixing any limit is subject 
to $7 limitation for any one calendar 
day—reimbursement on average daily 
basis, when authorized SAeMAA 
Commutation—guards, traveling—where 
hired temporarily by United States mar- 
shals or their deputies, are not employees 
of an executive department or establish- 
ment and may not be paid commuted 

rate of subsistence 

Encampments—National Guard officers 
not entitled to subsistence or per diem in 
lieu ‘thereof, in addition to transporta- 
tion, while en route to and from encamp- 


Fractional days—per diem—National Ad- 
visory Committee for Aeronautics—pay- 
ments must be in conformity with stand- 
ardized Government travel regulations _- 
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SUBSISTENCE—Continued. 

Guards, traveling—where hired tempora- 
rily by United States marshals or their 
deputies, are not employees of an execu- 
tive department or establishment and 
may not be paid commuted rate or a per 
diem in lieu of actual expenses of sub- 
sistence 

Limits of United States, outside—C om- 
merce Department employees entitled to 
average of not to exceed $8 per day 

Lodgings—per diems—effective July 1, 1931, 
no deductions required from per diem 
when lodging furnished Government em- 
ployee in travel status by another Gov- 
ernment e nployee without charge 

Maximum—Commerce Department em- 
ployees—authority in appropriation act 
to pay actual expenses of subsistence 
without fixing any limit is subject to $7 
limitation for any one calendar day— 
reimbursement on average daily basis, 
when authorized 
Witnesses—maximum limitation on ac- 

tual susbistence expenses fixed by act 
June 3, 1926, 44 Stat. 688, is applicable to 
Government officers and employees 
entitled to reimbursement under sec. 
850, R. S., but fixing by administrative 
regulation of lesser amount is not pre- 
cluded - 

Meals—per diems—effective July 1, 1931, 
no deduction required from per diem 
when meals furnished Government em- 
ployee in travel status by another Gov- 
ernment employee without charge. ---... 

National Advisory Committee for Aero- 
nautics—per diem—payments must be in 
conformity with standardized Govern- 
ment travel regulations 


National Guard officers not entitled to aie 
sistence or per diem in lieu thereof, in 
addition to transportation, while en route 
to and from encampments- ---.-.-..-.-..-. 

Per diems— 

Automobile, use of own—witnesses— 
Government employees sent away 
from duty stations as witnesses for 
the Government; when entitled to 


Guards, traveling—where hired tempo- 
rarily by United States marshals or 
their deputies, are not employees of an 
executive department or establishment 
and may not be paid a per diem in lieu 
of actual expenses of susbistence. 

Lodgings—effective July, 1, 1931, no de- 
duction required from per diem when 
lodging furnished Government em- 
ployee in travel status by another Gov- 
ernment employee without charge 

Meals—effective July 1, 1931, no deduc- 
tion required from per diem when meals 
furnished Government employee in 
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SUBSISTEN CE—Continued. 
Per diems—Continued. 
travel status by another Government 
employee without charge. - 

National Advisory Committee for Aero- 
nautics—payments must be in conform- 
ity with standardized Government travel 
regulations. - oie 

Witnesses—Government employees sent 
away from duty stations as witnesses for 
the Government; when entitled to per 
diem 

Witnesses— 

Government employees— 

Maximum limitation on actual sub- 
sistence expenses fixed by act June 
8, 1926, 44 Stat. 688, is applicable to 
Government officers and employees 
entitled to reimbursement under sec. 
850, R. S., but fixing by administra- 
tive regulation of lesser amount is not 
I rele liirwes thn ds ons “ 

Sent away from duty stations as wit- 
nesses for the Government; when en- 
titled to per diem, and when to actual 


SUBSISTENCE ALLOWANCE: 

Marine Corps enlisted men in travel! status 
for fractional part of day; basis for com- 
puting subsistence allowance 

Navy enlisted men on duty in Panama City 
and occupying public quarters at Balboa, 
Canal Zone, not entitled to subsistence 
allowance at rate provided for enlisted 
men on duty in South America 


SURETIES: 
See Bonds. 


TAXES: 
District of Columbia— 

Personal property— 

Determinination as to, is within juris- 
diction of officials of District of 
Columbia Government and is not 
subject to review by General Ac- 
commiting OG166.. ....nc<c<<<<00--.0-- 

Procedure where doubtful questions 
arise as to whether certain trust fund 
and/or income therefrom is subject to 
taxation 

Excise—checks negotiated in a foreign 
country; United States disbursing officers 
not authorized to pay stamp tax except 
where checks are drawn in favor of foreign 
service officers for official expenditures. - 

Foreign— 

Checks negotiated in a foreign country; 
United States disbursing officers not 
authorized to pay stamp tax except 
where checks are drawn in favor of for- 
eign service officers for official expendi- 
CIR i tem ces pntsasdaintssenns “ 

Telegraph and telephone messages—Can- 
ada—tax is part of cost of messages and 
payable from same appropriation _ -.- - 


573 


Page 


189 


464 





574 INDEX DIGEST 


TAXES— Continued. 
Internal revenue— 
Refunds 
Interest 
Judgment providing for recovery of 
specified amount with interest, and 
against recovery of any further sum, 
precludes allowance of claim for 
additional interest under sec. 177 of 
Judicial Code, as amended. -_..... 
Not payable for any period subse- 
quent to date determined by Com- 
missioner of Internal Revenue and 
preceding date of refund check by 
not more than 30 days............-. 
Period of limitation oan 
Puerto Rico—import duties cofles im- 
ported by Government into Puerto Rico 
for use of Army is not subject to 
State—gasoline—South Carolina—refusal 
of State to honor tax exemption certificate 
given retail dealer does not make Govern- 
ment liable to him for the tax 
Tonnage—Vessels, Foreign—when taxes 
credited to Philippine Islands fund and 
when to general fund of Treasury 


TELEPHONES: 
Private residences— 
Embassies—payment not authorized 


Public Health Service—no authority for 
installation and maintenance of tele- 
phones at government expense in quar- 
ters assigned to medical officers and 


Compensatory—Saturday half holidays— 
time must be in units of less than one 
regular working day 

Computation — year — interest compute- 
tions on transactions of Civil Service re- 
tirement and disability fund should be on 
basis of full year of 365 days 


TEANSFERS: 
See Appropriations; Traveling erpenses. 


TRANSPORTATION: 

Bill of lading, commercial—loss of public 
property—carrier, under uniform bill of 
lading, not responsible for loss occurring 
after car detached from train at destina- 
tion and before being unloaded by con- 
signee, where car intact when placed on 
siding at destination 

‘Deliveries, erroneous—carrier chargeable 
with excess cost of drayage resulting from 
its failure to make delivery at designation 
named in bill of lading 

Demurrage charges not allowed on priv: ate 
car detained by Government on own 
tracks, where car owner was paid stipu- 
lated rental for period of detention and 
carrier sustained no financial loss by rea- 
son of the detente... ............226 


TRANSPORTATION —Continued. 


Dependents- 

Army officer— 

Directed to utilize Army transport, but 
permitted to travel overland; com- 
mercial cost to be computed over 
directed route - 

Where journey by ‘endered route from 
old to new station is made impossible 
by assignment of officer to temporary 
duty en route requiring deviation 
from directed route, officer may be 
paid commercial cost of transporta- 
tion of dependents from point of de- 
viation to new station by shortest 
usually traveled route...........-. : 

Foreign Service officers— 

Officer who married while in the United 
States on leave of absence may be re- 
imbursed expense of transporting his 
wife upon return to his duty station. 

Route, indirect—extra expense in- 
curred by dependents when accom- 
panying officer on indirect route due 
to his detail to temporary duty en 
route is not chargeable to appropri- 
ated funds 

Vessel, foreign—where no American 
vessel available, use of foreign vessel 
by dependents who preceded officer 
to the United States for personal rea- 
sons is unauthorized where American 
vessel available had they accom- 
panied officer _. 

Immigration Service employee—mileage 
not authorized for use of employee's 
automobile to transport wife and de- 
pendent children when not accom- 
panied by employee 

Navy officer— 

Transportation requests issued for trav- 
el to a chosen permitted destination, 
but for personal reasons the travel 
was completed only to an intermedi- 
ate point; reimbursement entitled to 

Vessels, foreign—allowance of commer- 
cial costs not barred by sec. 601 of 
Merchant Marine Act of 1928 


Household effects— 

Brokerage fees—payment to customs 
broker not authorized in absence of 
specific statutory authority. _......... 

Public Health Service officer—brokerage 
fees not payable to customs broker in 
absence of specific statutory authority. 


Unpacking and uncrating—Discretion 
vested in Secretary of Labor to allow 
packing and crating at Government ex- 
pense does not extend to expenses of 
unpacking and uncrating 

Mounts, private—two mounts in addition 
to authorized mount, and attendant, 
transported to new station; excess cost 
chargeable to officer, computation of 
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TRANSPORTATION—Continued. 
Personal convenience—dependents of Navy 
officer—transportation requests issued for 
travel to a chosen permitted destination, 
but for personal reasons the travel was 
completed only to an intermediate point; 
reimbursement entitled to 
Requests—dependents of Navy officer— 
- requests issued for travel to a chosen per- 
mitted destination, but for personal rea- 
sons the travel was completed only to an 
intermediate point; reimbursement en- 
CN  eeahudls 


Routes— 
Dependents— 
Army officer— 

Directed to use Army transport but 
permitted to travel overland; 
commercial cost to be computed 
over directed route 

Where journey by ordered route from 
old to new station is made impossi- 
ble by assignment of officer to tem- 
porary duty en route requiring 
deviation from directed route, 
officer may be paid commercial cost 
of transportation of dependents 
from point of deviation to new sta- 
tion by shortest usually traveled 


Foreign Service officer—extra expense 
incurred by dependents when accom- 
panying officer on indirect route due 
to his detail to temporary duty en 
route is not chargeable to appro- 
priated funds 

National Advisory Committee for Aero- 
nautics—nonavailability of American 
vessels for all-water route between New 

York and Naples furnishes no authority 

for use of foreign vessel by all-water 

route, where usual route between 

United States and Italian cities is from 

New York to a French port and thence 

by rail to destination, American vessels 

being available for ocean travel in- 


Vessels, foreign— 

Dependents of Foreign Service officer— 
where. no American vessel available, 
use of foreign vessel by dependents who 
preceded officer to the United States 
for personal reasons is unauthorized 
where American vessel available had 
they accompanied officer 

Dependents of Navy officer—allowance 
of commercial costs not barred by sec. 
601 of Merchant Marine Act of 1928... 


TRAVEL ALLOWANCE: 


Army—flying cadets not entitled to allow- 
ance where discharged on completion of 
authorized course of instruction for avia- 
tion students and, without any interrup- 
tion in period for which they agreed to 
are, continue in active service as Air 


Page 


TRAVEL ALLOWANCE—Continued. 


Discharges—flying cadets not entitled to 
allowance where discharged on comple- 
tion of authorized course of instruction 
for aviation students and, without any 
interruption in period for which they 
agreed to serve, continue in active serv- 
ice as Air Corps Reserve officers. _-._- 

Navy enlisted man—extension of enlist- 
ment—deserter not entitled to travel 
allowance 


TRAVELING EXPENSES: 


See Mileage; Subsistence; Transportation; 
Vouchers. 

Actual—Navy officer ordered from port 
on east coast of United States to foreign 
port, or vice versa, by continuous travel on 
Government-owned vessel; or ordered to 
Station on west coast for further orders or 
for temporary duty; reimbursement en- 
isi, ccnciicicintennyatidine 

Air travel—Navy personnel Secretary of 
the Navy may issue regulations under 
act Mar. 2, 1931, 46 Stat. 1461, as to break 
in continuity of journey by stop in excess 
of 72 hours in any one locality, involving 
payment of traveling expenses or per diem 


Automobile, use of own— 

Ferry fares, allowance for, in addition to 
mileage, unauthorized 

Headquarters— 

Federal Board for Vocational Educa- 
tion employees may not be reim- 
bursed for use of own automobiles 
within confines or corporate limits of 
official station on, and after July 1, 
NO Anise adi tindnaneviieenberenn . 

When and ‘to what extent reimburse- 
ment authorized 

Temporary station—reimbursement for 
gasoline consumed; when authorized - - 

Tips to porters, allowance for, in addi- 
tion to mileage, unauthorized 

Details—Foreign Service officers may be 
detailed to perform temporary duty en 
route to or from or between posts of duty 
and be reimbursed expenses of travel and 
subsistence over indirect route rendered 

I Fee dewseenddnensasescae 

Emergencies—Justice Department— Inver 
tigation Bureau employees—emergency 
in confection with transfers between 
permanent duty stations does not 
dispense with requirement that order of 
transfer shall be signed by the head of the 
department to entitle to reimbursement 
of traveling expenses. _...............-.- 

Ferries—automobile, use of own—allow- 
ance for ferry fares, in addition to mileage, 
unauthorized 

First duty station— 

Commerce Department — Lighthouse 
Service—newly appointed employee 
required to perform temporary duty-at 
Place of residence before reporting at 
first duty station is not entitled to reim- 
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TRAVELING EXPENSES—Continued 
First duty station—Continued. 
bursement of any expenses incurred 
prior to so reporting, where such tem- 
porary duty involved no additional 
nitions wacitnidieinddandenieiie’ 
Treasury Department—Internal Reve- 
nue Service—newly appointed em- 
ployee, required to report at official 
headquarters of district before proceed- 
ing to designated official station from 
which to operate, must, nevertheless, 
bear expense of placing himself at first 
post of duty 
Headquarters 
Automobile, use of own— 

Federal Board for Vocational Educa- 
tion employees may not be reim- 
bursed for use of own automobiles 
within confines or corporate limits of 
official station on and after July 1, 


When and to what extent reimburse- 
ment authorized 3 
Jury of award—designs for Federal jails— 
appropriated funds not chargeable with 
traveling expenses of jury of award com- 
posed of private architects 
Leave of absence—Justice Department 
employee absent from headquarters on 
official business and granted leave, which 
is terminated by direction to report to 

Washington, D. C.; then directed to re- 

turn to headquarters; portion of return 

expense payable by employee. _._........ 
Limits of United States, outside—Navy 
officer ordered from port on east coast of 

United States to foreign port or vice versa, 

by continuous travel on Government- 

owned vessel; reimbursement entitled to-_ 
Personal convenience— 

Foreign and Domestic Commerce em- 
ployee—reimbursement unauthorized 
where foreign ship used for own pleasure 
or convenience 

Interstate Commerce Commission em- 
ployee absent from headquarters on 
official business, interrupts travel status 
to proceed to another point on account 
of death of relative, and is recalled to 
headquarters from that point; reim- 
bursement entitled to. _- 

National Advisory Comuvittee for Aero- 
nautics employee who interrupts travel 
status to spend Sunday in another city 
on persona] business or pleasure, which 
day might have been spent in travel- 
ing to next post of duty, is not entitled 
to reimbursement for any expenses 
incurred on that day 

Private parties—members of committee 
selected by National Association of Econ- 
omists, at request of Secretary of Com- 
merce, to investigate charges relative to 
administration of Commerce Depart- 
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TRAVELING EXPENSES—Continued. 


ment; traveling expenses between respec- 
tive homes and Washington not reim- 
bursable 


Routes— 


Dependents— 
Army officer— 
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Directed to use Army transport but ° 


permitted to travel overland; com- 
mercial cost to be computed over 
directed route 

Where journey by ordered route from 
old to new station is made impossi- 
ble by assignment of officer to tem- 
porary duty en route requiring 
deviation from directed route, 
officer may be paid commercial cost 
of transportation of dependents 
from point of deviation to new 
station by shortest usually traveled 


incurred by dependents when accom- 
panying officer on indirect route due 
to his detail to temporary duty en 
route is not chargeable to appropri- 
ated funds__ 

Indirect—Foreign Service officer may be 
detailed to perform temporary duty en 
route to or from or between posts of 
duty and be reimbursed expenses of 
travel and subsistence over indirect 
route rendered necessary thereby 

National Advisory Committee for Aero- 
nautics—nonavailability of American 
vessel for all-water route between New 
York and Naples furnishes no authority 
for use of foreign vessel by all-water 
route, where usual route between 
United States and Italian cities is from 
New York toa French port and thence 
by rail to destination, A.nerican vessels 
being available for ocean travel in- 
iienieunareae aaaeiraene 


Temporary duty—Foreign Service officers 


may be detailed to perform temporary 
duty en route to or from or between posts 
of duty and be reimbursed expenses of 
travel and subsistence over indirect route 
rendered necessary thereby - -..__...--..-- 


Tips to porters not reimbursable to persons 


authorized to travel by own automobile 
at mileage rates - 


Transfers— 


Interstate Commerce Commission em- 
ployee not entitled to reimbursement 
where not provided in travel orders._- 

Justice Department—Investigation Bu- 
reau employees—Emergency in con- 
nection with transfers between perma- 
nent duty stations does not dispense 
with requirement that order of transfer 
shall be sirned by the head of the De- 
partment to entitle to reimbursement 
of traveling expenses.................. 
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TRAVELING EXPENSES—Continued. 
Vessels— 


VESSELS—C ontinued. 
Foreign—Continued. 
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Foreign— 

Dependents of Foreign Service officer— 
where no American vessel available, 
use of foreign vessel by dependents 
who preceded officer to the United 
States for personal reasons is unau- 
thorized where American vessel avail- 
able had they accompanied officer. - 

Dependents of Navy officer—allowance 
of commercial costs not barred by 
sec. 601 of Merchant Marine Act of 
Duk sscnhaatisantneadiusitudteacys : 

Foreign and Domestic Commerce em- 
ployee—reim bursement unauthorized 
where foreign ship used for own pleas- 
ure or convenience 

Foreign Service officer—reimbursement 
unauthorized of any portion of ex- 
penses incurred, notwithstanding had 
travel been by shortest usually trav- 
elled route no steamship travel would 
have been necessary... ..........-.-.-.- 

National Advisory Committee for 
Aeronautics—nonavailability of 
American vessels for all-water route 


Traveling expenses—Continued. 
thorized where American vessel avail- 
able had they accompanied of! cer 

Foreign and Domestic Commerce em- 
ployee —reimbursement unauthorized 
where foreign ship used for own pleas- 
ure or convenience__........... = 

Foreign Service oflicer —reimbursement 
unauthorized of any portion of ex- 
penses incurred, notwithstanding had 
travel been by shortest usually 
travelled route no steamship travel 
would have been necessary 

National Advisory Committee 
Aeronautics—nonavailabillty of 
American vessels for all-water route 
between New York and Naples fur- 
nishes no authority for use of foreign 
vessel by all-water route, where usual 
route between United States and 
Italian cities is from New York to a 
French port and thence by rail to 
destination, American vessels being 
available for ocean travel involved_- 
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VETERANS’ ADMINISTRATION: 
See Regulations. 
Adjusted compensation — 


between New York and Naples fur- 
nishes no authority for use of foreign 
vessel by all-water route, where usual 


route between United States and 
Italian cities is from New York to a 
French port and thence by rail to 
destination, American vessels being 
available for ocean travel involved _. 
Government-owned—Navy officer or- 
dered from port on east coast of United 
States to foreign port, or vice versa, by 
continuous travel on Government- 
owned vessel; reimbursement entitled 


TREASURY DEPARTMENT: 
See Customs Service. 


TRESPASS: 

Public lands—water rights—purchase of 
vested water right enjoyed by person 
illegally in possession of public land re- 
quired for naval ammunition depot is 
unauthorized 


TRUST FUNDS: 
See Funds. 


VEHICLES: 
See Customs Service; Liens; Mileage; Miscel- 
laneous receipts; Prohibition, enforcement 
of; Traveling expenses. 


VESSELS: 
Foreign— 
Traveling expenses— 

Dependents of Foreign Service officer— 
where no American vessel available, 
use of foreign vessel by dependents 
who preceded officer to the United 
States for personal reasons is unau- 


Beneficiaries — 

Change of—no authority in Director of 
Veterans’ Bureau or Administrator of 
Veterans’ Affairs to make post mor- 
tem legal finding of incompetency of 
veteran so as to invalidate change of 
beneficiary which had been approved 
by director prior to veteran’s death, 
where competency of veteran deter- 
mined by court just prior to change 
of beneficiary 

Stepmother, remarried after death of 
veteran’s father but prior to veteran’s 
death, does not bear relation of step- 
mother to veteran and is not entitled 
to payment of veteran’s adjusted 
service credit 

Widow, remarried —not entitled to pro- 
ceeds of adjusted service certificate 
where veteran died between May 19 
he i ritiire wsacinsontenmaceanes 

Death, presumption of—where veteran 
judicially declared dead after unex- 
plained absence of seven years, and 
face value of adjusted service certifi- 
cate paid to person entitled thereto, 
return of certificate to Veterans 

Administration denied, even though 

it appears veteran is not dead 

Dependents—where Bureau of Naviga- 
tion certifies ex-service man “‘dis- 
charged not under honorable con- 
ditions” the Secretary of the Navy may 

not find that the individual was a 

“veteran” for the purpose of paying 

adjusted compensation to his de- 
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VETERANS’ ADMINISTRATION— 


Continued. 
Adjusted compensation—Continued. 
Finality of decisions—where Bureau of 
Navigation certifies ex-service man 
“discharged not under honorable con- 
ditions” there can be no administrative 
finding by the Secretary of the Navy 
that the individual was a “veteran” 
such as would be binding on the Vet- 
erans’ Administration and the General 
Accounting Office under the World 
War adjusted compensation act, and 
the dependents of such ex-service man 
are not entitled to any benefits under 
Pec atecsheseks 


VIRGIN ISLANDS: 
Banking conditions—employment of bank- 
ing experts for investigating and reporting 

on banking conditions in the Virgin 
Islands, at rates in excess of those pro- 
vided by classification laws is not au- 


VOUCHERS: 
Traveling expenses—oaths—Commerce 
Department—administering of, by clerks 
designated by chief clerk, rule as to. ...... 


WAGES: 

See Compensation; Pay. 

Contractors’ employees—provision in act 
Mar. 3, 1931, for payment of prevailing 
rate of wages is not applicable to contract 
for painting existing buildings or for con- 


WAIVERS: 

Private acts—disability compensation— 
requirements of secs. 17 and 20 of Em- 
ployees’ Compensation Act waived in 
favor of individual by private act; effect 
of, on claim for compensation... .........- 


WATER: 
Rights—public lands—trespass—purchase 
of vested water right enjoyed by person 
illegally in possession of public land re- 
quired for naval ammunition depot is 


WELCH ACT: 

See Classification. 

WIFE: 

Common law—alleged common-law widow 
of soldier not entitled to six months’ death 
gratuity in absence of sufficient evidence 
establishing common-law relationship of 


See Subsistence. 

Expert — courts - martial, Army — where 
mental condition of accused is in issue and 
defense judge advocate, in belief that 
Army psychiatrists would naturally be 
prejudiced, requests authority to employ 
civilian psychiatrist, which is approved 
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WITNESSES— Continued. 
under controlling regulations, such 
civilian expert may be paid a reasonable 
fee for his services. ..........-. 


Fees— 
Veterans’ Administration employees— 
Fees of part-time and fee-basis employ- 
ees testifying as witnesses in insurance 
cases are payable from appropria- 
tions of Veterans’ Administration and 
not from Justice Department appro- 
I intctediiehnteectiet cipisaitih aise . 
Physicians not entitled to salary for any 
day on which witness fee of $20 per 
diem is authorized a 
Government employees—compensation not 
subject to deduction in case of part-time 
employee absent attending court as 
Government witness - - 
Mileage—where reduction in time required 
for round trip results in definite saving in 
fees, witness may be allowed mileage for 
distance actually traveled by own auto- 
mobile, provided excess mileage does not 
exceed saving in fees................-...-.. 
Traveling expenses—-where witness to 
whom money advanced by marshal for 
traveling expenses failed to respond to 
subpoena, marshal not entitled to credit 
or reimbursement for advance unless 
specially taxed as extraordinary expense - - 


WORDS AND PHRASES: 
“Commission, council, board, or other 
similar body”""—Jury of Award composed 
of private architects appointed or desig- 
nated by Attorney General in connection 
with designs for Federal jails is a “com- 
mission, council, board, or other similar 
body” and traveling expenses of the mem- 
bers are not payable from appropriated 
Bian no enki a Sh iicetdgs cd Bde 
“ Compensation’’—cost of medical treat- 
ment furnished by Employees’ Compen- 
sation Commission to injured employee 
is compensation and must be reimbursed 
out of any amounts recovered from pri- 
vate sources for same injury; if beneficiary 
refuses reimbursement, amount may be 
set off against annuity payment under 
IIIS. i a5 cis cnenencoce*aen 
“Designated post of duty”—reimburse- 
ment on mileage basis not prohibited for 
official travel by own automobile within 
confines of city or town at which employee 
temporarily on duty if period not of such 
duration, or the duty of such nature, as 
to show establishment of a “designated 
post of duty” at that place............-- 
“Discharge from the Army ’’—discharge of 
flying cadets on completion of authorized 
course of instruction for aviation students 
and continuance, without interruption, 
in active service as Air Corps Reserve 
officers, not such discharge from the Army 
as entitles to travel allowance 
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WORDS AND PHRASES— Continued. 
“Employees of the Government ’’-—-travel- 
ing guards temporarily employed by 
United States marshals or their deputies 
are not employees of the Government 
within subsistence expense act of 1926. 

‘Federal officers and employees’’—regular 
employees of Agriculture Department 
who are detailed or assigned to cooper- 
ative work with States or other non- 
Federal agencies, under act July 24, 1919, 
41 Stat. 270, and provisions in annual 
appropriation acts, continue as Federal 
officers and employees and are subject to 
civil retirement act as regards deductions 
to be made from salaries...............-. 

“Further medical treatment’’—member of 
Officers’ Reserve Corps injured in auto- 
mobile accident while returning home 
from active duty is entitled to continu- 
ation of pay and allowances during hos- 
pitalization in first instance, but not dur- 
ing further medical treatment in Army 
hospital subsequent to discharge from 
first treatment and return home 

“Hold office””— 

Commissioned officer of Public Health 
Service not entitled to half pay while 
serving as State health officer_......._. 

Holding of office of State health officer by 
Public Health Service officer is prohibit- 


“In line of duty ’—where pathological con- 
dition causing disease requiring hospital 
treatment after and of encampment exist- 
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Continued 
ed prior to time officer reported for train- 
ing, the disease may not be considered as 
incurred in line of duty for purposes of 
pay and allowances after termination of 
PE cntnesindenensbeanitindeiaahees = 

“In the Government service”’—act Mar. 2, 
1931, 46 Stat. 1471, extending civil retire- 
ment to all employees of Panama Rail- 
road Co., had effect of placing an em- 
ployee thereof in a position “in the Gov- 
ernment service”; effect of act on right to 
retirement annuity—...........- as 

“Officers”—aliens employed in foreign 
agricultural service are officers within 
purview of sec. 1757, R. S., and must take 
oath of office prescribed therein.......... 

“ Permanent station in a foreign country "’— 
Customs Service employees stationed in 
Canada for six months each year may, 
for period of such detail, be considered 
permanently stationed in a foreign coun- 
try for purposes of payment of quarters 
I Satish eurtitinccietennknetinitiinen 

“Salary ’’—remuneration paid fourth class 
postmasters constitutes “salary” within 
sec. 6, act May 10, 1916, as amended by 
act Aug. 29, 1916, 39 Stat. 120, 582, involv- 
ing payment of double compensation. .- _- 

“Veteran”—individual separated from 
military or naval forces “under other than 
honorable conditions” is not a veteran 
within World War adjusted compensa- 
tion act, and his dependents are entitled 
to no benefits under the statute 
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